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the  PhiUMldphia  press,  professei  to  gire  the  deqisions  of  the  Queen's  Bench 
in  Hilary,  Easter,  and  Trinity  Terms,  1854 ;  but  it  contains  only  xightt- 
6IX  cases  out  of  one  hundred  and  twenty-one,  all  of  which  tcUl  be  found 
in  the  Law  and  Equity  Reports.  Many  of  the  cases  omitted  are  among  the 
most  important  decided  in  that  period.  The  Philadelphia  reprint  of  the  14th 
Common  Bench,  purports  to  contain  the  cases  from  Michaelmas  Term,  1859y 
to  Easter  Term,  1854,  inclusiTC ;  but  is  gives  only  sixty  cases  out  of  eighty- 
three.  For  the  remaining  cases,  the  American  lawyer  must  look  to  the  Law 
and  Equity  Reports.  The  Exchequer  Reports,  in  like  manner,  will  be  found 
incomplete.  And  this  incompleteness  or  the  Philadelphia  series  increases 
from  year  to  year ;  for  the  proportion  of  cases  omitted  is  much  greater  in 
the  recent  volumes  than  in  the  previous  ones. 

II.  The  character  of  the  Law  and  Equity  Reports  will  bear  the  most  rigid 
comj)arison  with  the  Philadelphia  series.  They  have  a  much  larger  circm&- 
tion  in  England,  and  are  as  freely  and  confidently  cited.  The  Law  Journal 
and  Jurist  are  cited  833  times  in  **Shelford  on  Railways;"  while  Meeson 
and  Welsley,  the  Queen's  Bench,  Common  Bench,  and  Exchequer  Reports 
are  collectively  cited  but  455  times.  In  **  Hill  on  Trustees/*  the  Law  Joun- 
nal,  Jurist,  and  Law  and  Equity  Reports  are  cited  846  times.  In  **  Saun- 
ders's Pleading  and  Evidence,"  the  Law  Journal  and  Jurist  are  cited  1871 
times ;  while  the  Queen's  Berieb,  Conmion  Bench,  and  Exchequer  Reports 
are  cdlectively  cited  but  1444  times.  And  an  examination  of  any  recent 
English  law-book  will  show  tlie  same  high  appreciation  of  Hie  publications  from 
which  the  Law  and  Equity  Reports  are  printed, 

HI.  In  these  Reports,  the  decisions  are  generally  ffiven  several  months 
in  advance  of  the  Philadelphia  reprints.  Even  in  the  volumes  which  are 
announced  as  in  advance  of  our  reports,  it  will  be  found  that  a  large  proper^ 
tion  of  the  cases  had  become  familiar  to  the  profession,  through  the  Law  and 
Equity  Reports,  before  their  ptMication  at  Philadelphia.  But  by  the  reduc- 
tion of  matter  which  the  omission  of  the  Chancery  cases  in  the  inferior  courts 
will  cause,  we  shall  be  able  hereafter  to  publish  the  common-law  cases  seve- 
ral months  earlier  than  heretofore.  The  28th  volume,  containing  the  cases 
in  Michaelmas  Term,  1854,  and  a  part  of  Hilary  Term,  1855,  will  be  pub- 
lished in  July  next,  embracing  the  cases  of  the  first  part  of  4th  Ellis  and 
Blackbnm ;  Part  Second  of  15  Common  Bench,  and  Part  Third  of  1 0th  Ex- 
cheouer  Reports,  and  being  nearly  a  year  in  advance  of  their  publication  in 
the  Philadelphia  series.  Thereafter,  we  intend  to  publish  the  cases  of  each 
term  within  four  months  from  the  rising  of  the  courts. 

IV,  In  addition  to  the  complete  reports  of  the  Common  Law  Courts,  this 
series  will  furnish  the  cases  oefbre  uie  House  of  Lords,  the  Privy  Council, 
the  Lord  Chancellor,  the  High  Court  of  Appeal  in  Chancery,  the  Admiralty, 
and  Ecclesiastical  Courts;  making  the  amount  of  matter  more  than  double 
that  furnished  in  the  Philadelphia  series. 

y.  The  Law  and  Equity  Reports  are  sold  at  $2  per  volume,  which  will 
amount  to  $8  per  year  hereafter.  Considering  the  amount  of  matter  which 
theycontain  their  cost  is  less  than  one  half  that  of  the  Philadelvhia  series. 

These  Reports  aie  now  regularly  digested  m  our  Annus!  United  States 
Digest,  which  thus  embraces  an  Annual  Di^t  of  the  whole  English  and 
American  Law.  We  shaU,  upon  the  completion  of  Volume  XX£,  publish 
a  separate  Digest  of  these  Reports  up  to  that  time. 

For  the  greater  convenience  of  the  profession,  we  shall  also  hereafler 
publish  a  table  of  all  Uie  cases  in  these  Reports,  with  a  reference  to  the 
volume  and  jmce  of  every  other  series  where  the  same  case  may  be  found. 

Vols.  I.  to  aXVL,  now  ready  for  delivery,  at  $3  per  volume,  to  perma- 
nent subscribers. 
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ELEMENTS  OP  INTERNATIONAL  LAW.  By  the  late  Hon. 
Henrt  Wheaton,  LL.  D.  Sixth  Edition,  revised,  annotated, 
and  brought  down  4o  the  present  time,  with  a  Biographical  Notice 
of  Mr.  Wheaton,  and  an  Account  of  the  Diplomatic  Transactions 
in  which  he  was  concerned.  By  Hon.  Wm.  Beach  La  whence, 
formerly  Charge  d'Affaires  at  London.    In  one  volume.    Svo. 


mnitll  on  fUtnCtatCotiii* 

A  TREATISE  ON  THE  LIMITATIONS  of  Actions  at  Law 
and  Suits  in  Equity  and  Admiralty,  with  an  Appendix  containing 
the  American  and  English  Statutes  of  Limitations,  and  embracing 
the  latest  Acts  on  the  subject.  By  Joseph  K.  Anoell,  Esq. 
Third  Edition,  revised  and  greatly  enlarged.  By  Johk  Wilder 
May,  Esq.     1  voL  Svo.     $5.00. 

Judge  Lipscomb,  in  giving  the  opinion  of  the  Supreme  Court  of  Texas,  in  1S54, 
(11  X^xas  Rep.  624,)  pronounced  this  work  the  **  standard  work  on  Limitations.*' 

^^  There  is  high  authority  for  saying  that  this  is  much  the  best  treatise  on  the 
very  important  sul^ect  to  which  it  relates;  Lord  Brougham  having  pronounced 
that  opinion  of  the  nrst  edition,  which  has  subsequently  been  much  enlarged  and 
improved.  All  the  learning  scattered  through  the  English  and  American  reports 
in  regard  to  the  oonatruction  and  effect  of  the  various  statutes  of  limitations  appears 
to  have  been  diligently  compiled  and  systematically  arranged.  The  labors  of  Mr. 
May  have  oonaiderably  increased  the  value  of  the  work,  and  will  cause  this  edi- 
tion to  supersede  the  previous  ones.'*— J^.  T.  Timet. 

*'  The  merits  of  this  treatise,  in  its  original  form,  are  well  known.  Upon  its  first 
appearance  it  took  rank  among  our  standard  treatises,  and  has  never  been  super- 
seoed — as  too  many  very  carefully  written  law  books  are — by  other  works  em- 
bodying later  views  and  doctrines. 

''The  improvements  in  the  third  edition  consist  in  Mr.  May*s  annotations  and 
references  to  the  latest  authorities.  The  original  text  of  Ajnokix  stands,  we  be- 
lieve, unaltered;  but  in  notes  appended  to  It  Mr.  May  has  performed  the  useful 
service  of  referring,  under  the  proper  heads,  the  new  cases  aecided  since  the  ori- 
ginal publication;  often  quoting  them  at  length.  The  work  is  thus  enriched  by 
the  audition  of  u{>wards  of  seven  hundred  cases,  the  aonotatioBS  enhurging  the 
work  about  one  third,  the  number  of  paces  being  now  about  eight  hnndvM. 

'*In  the  Appendix,  which  contains  tne  statutes  of  limitations  of  the  various 
States,  we  note  the  addition  of  the  statutes  of  California,  Florida.  Iowa,  and  Texas, 
not  embraced  in  the  previous  editions.'* —JV.  T.  OnrnnirckU  Aaverimr, 


CASES  RELATING  TO  THE  LAW  OF  RAILWAYS,  decided 
in  the  Supreme  Court  of  the  Uuited  States,  aud  in  the  Courts 
of  the  several  States,  with  Notes.  By  Chauncet  Smith  and 
Samuel  W.  Bates,  Esqrs.,  Counsellors  at  Law.  Vol.  I.  8vo. 
$450. 
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CASES  RELATING  TO  EAILWAYS  AND  CANALS,  ai^ed 
and  adjudged  in  the  Courts  of  Law  and  Equity,  from  1835  to 
1852.  Edited  bj  Samuel  W.  Batks  and  Chaukcet  Smith, 
Esquires.     6  vols.    8yo.     $24.00. 

'<  The  praseot  editiim  of  tiie  <  EsgUsh  Rallwaj  Gmm  *  embodies  e  oolieoti^  of 
bH  decisions  npoa  that  snbjeot  sijioe  1886.  An  appendix  to  tlie  first  volnme  con- 
tains all  the  cases  prior  to  that  date  which  bear  upon  American  Railway  Law. 
£ditorial  notes  give  the  informatioa  rsquislte  to  enable  American  rsaders  to  enter 
into  the  bearings  of  each  ease.  The  *  American  Bail  war  Gases'  contains  the 
entire  body  of  decisions  upon  the  snbjeot,  in  this  ooontrr.  The  two  weeks  include 
nearly  one  thousand  oases;  and  thus  f<nm  a  very  complete  libiary  upon  their  im- 

i  portant  topic. 

^  We  need  say  nothing  of  the  valne  of  these  works  to  tiie  lawyer  whose  clients 
are  directors  of  companies;  or  stockholders  in  them;  or  trarel  on  their  roads  or 

.  send  freight  by  them ;  or  have  their  lots  jgut  through  by  new  routes ;  or  are  liable 

I  in  any  way  to  have  dealings  with  railroad  interssts.    We  leave  such  a  lawyer  to 

look  at  the  books  themsewes,  while  we  respectfully  inquire  whether  such  a  col- 

,  lection  of  eases  would  not  be  a  suitable  addition  to  the  library  of  the  Board  Booms 

*  of  some  <tf  our  companies." — N*  T.  Timitu 


A  TREATISE  on  the  Law  of  Contracts.  Bj  Hon.  Theophiltts 
Parsons,  Professor  in  Dane  Law  College,  Cambridge,  Mass. 
yol.  L    8vo,    $5.50. 


IPHfUiffs  on  Xnmttancf^ 

A  TREATISE  ON  THE  LAW  OF  INSURANCE.  By  Him. 
WiLLARD  Phillips.  Fourth  Edition,  enlarged.  2  vols.  Svo. 
$10.00. 

REPORTS  OF  CASES  ai^^ned  and  determined  in  the  Supreme 
Court  of  the  United  States.  Bj  Benjamot  C.  Howard.  Vol. 
XVL    8vo.    $5.50. 

'*  Next  to  the  reports  of  the  Courts  of  his  own  State,  those  of  the  United  States 
Supreme  Court  are,  in  many  respects,  the  most  important  and  valuable  to  the 
practising  lawyer.  If  the  decisions  of  tliat  Court  do  not,  periiaps,  embrace  so  wide 
a  ranM  of  questions,  yet  their  authority  in  our  State  courts  is  <tf  course  higher 
than  Uiose  of  any  otner  tribunals.  The  value  of  these  Beports  is  Increased  by  the 
thorough  manner  in  which  they  are  prepared." — JV.  K  Timet. 

'*  These  official  reports  of  the  decisions  of  the  highest  Court  known  to  our  law. 
need  no  commendation  from  critio  or  reviewer.  The  bar  knows  their  value,  and 
the  world  has  learned  to  respect  the  learning,  the  integrity,  and  the  sagacity  of 
our  federal  judiciary." — N,  Y,  Qjmmercial  Adctriiaer. 


Ansea  on  :fltt  an%  life  Snuutancr. 

A  TREATISE  on  the  Law  of  Fire  and-  Life  Insurance.  With  an 
Appendix,  containing  Forms,  Tables,  &c.  By  Joseph  K.  An- 
oell,  Esq.     1  YoL    8yo.    $5.00. 
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Btalu  on  9UUtlgmtnu 

A  TREATISE  ON  THE  LAW  OF  SUITS  BY  ATTACHMENT 
in  the  United  States.  By  Chables  D.  Drakb,  Esq.,  of  St. 
Louis.     1  YoL     8yo.    $4.50. 

"It  is  now  abont  six  weeks  since  I  had  the  pleasure  to  receive  the  copy  joa 
were  kind  enough  to  send  me  of  yoor  work  on  the  Law  of  Suits  by  Attachment, 
but  it  is  only  within  the  last  few  days  that  I  have  found  time  to  examine  it  with 
sufficient  care  to  enable  me  to  acquaint  myself  with  its  characteristics.  I  expected 
to  find  the  several  topics  embraced  by  the  ceneral  subject  logically  arranged,  and 
treated  with  ability,  perspicuity,  and  learning,  and  it  affords  me  sincere  pleasure 
to  assure  you  thai  tinis  expectation  has  not  been  disappointed.  It  is  very  olear 
that  such  a  work  was  needed,  and  while  it  cannot  fail  to  prove  eminently  useful 
to  your  professional  brethren  throughout  the  Union,  I  trust  it  will  bring  to  its 
author  the  rewards  to  which  it  appears  to  me  justly  to  entitle  him."  —  Letter  Jrcm 
Bon.  A.  OmikUng^  late  U.  8.  Judge  for  (he  Northern  Dulrict  of  New  York. 

"  I  am  much  pleased  with  vour  work  on  the  Law  of  Attachments.  It  is  very 
creditable  to  you,  and  will  be  fbund  a  valuable  acquisition  to  the  profesnon.  You 
have  treated  the  subject  with  clearness  and  abiliW,  and  by  your  references  vou 
have  sustained  your  views  by  the  highest  authonties."  — 'l^eUerfrom  Bon.  John 
McLean,  Attoeiate  Justice  of  the  Supreme  Qmri  of  the  VnUed  Statee, 


fHoWn  l^atent  itantn. 

A  COLLECTION  OF  PATENT  CASES  decided  in  the  Supreme 

and  Circuit  Courts  of  the  United  States,  from  their  organization 

to  the  year  1850,  with  Notes,  Index,  &c.     By  Jakes  B.  Robb, 

Esq.     2  vols.     8vo.     $10.00. 

"  Mr.  Bobbys  book  is  a  most  welcome  addition  to  the  libraries  of  inventors  and 
the  owners  of  American  patents.  The  collection  is  much  more  complete  than 
any  similar  reports  which  we  have  in  this  branch  of  Uie  law  in  England.*'  — PraC' 
Heal  Mechamee^  Jowrwd. 


SSniteV  Sbisttn  Session  ftatos,  1354-55. 

THE  STATUTES  AT  LARGE  and  Treaties  of  the  U.  S.  of 
America.  Commencing  with  the  Second  Session  of  the  Thirtj- 
third  Congress,  1854  -  55  —  carefully  collated  with  the  originfds 
at  Washington.  Published  by  authority  of  Congress.  Edited 
by  George  Mikot,  Esq.    Royal  8vo.y  stitched  $1.00. 


tm  $0nrks  in  l^xtu, 

AND   PREPARING   FOR   PUBLICATION. 


PARSONS  ON  COMMBRCIAL  LAW. 

THE  PRINCIPLES  OP  COMMERCLA.L  LAW.  By  Hon. 
Theophilus  PARSOKSy  LL.  D.,  Dane  Professor  in  the  Law 
School  of  Harvard  Uniyersity,  in  Cambridge.     2  vols.     8vo. 

The  principal  topics  of  the  first  volame  will  be  the  Origin  and  History 
of  the  Law  Merchant ;  the  Law  of  Partnership ;  of  Sales ;  of  Agency ; 
of  Bills  and  Notes;  and  of  Marine  Insanmce.  The  second  volume  wiU 
conttun  the  Law  of  Shipping,  and  the  Law  and  Practice  of  Admiralty. 


BISHOP  ON  CRIMINAI«  LAW. 

COMMENTAEIES  ON  CRIMINAL  LAW.  By  Joel  Pren- 
tiss Bishop,  Esq.,  Aathor  of  ^  Commentaries  on  the  Law  of  Mar- 
riage and  Divorce."  The  first  volume  to  be  a  complete  elementary 
Treatise  of  itself. 

This  work  is  intended  to  embrace  the  entire  field  of  English  and 
American  Criminal  JiuiBpnidence,  traversed  by  new  paths,  it  will  be 
both  elementary  and  practical ;  adapted  alike  to  the  use  of  the  student, 
the  magistrate,  and  the  practising  lawyer;  and  on  important  points,  will 
contain  citations  of  all  the  English  and  American  cases. 

AMERICAN  RAILROAD  CASES. 

A  COMPLETE  COLLECTION  OF  THE  AMERICAN  CASES 
relating  to  the  Rights,  Duties,  and  Liabilities  of  Railroads,  with 
Notes  and  References  to  the  English  and  American  Railway, 
Canal,  and  Turnpike  Cases.  By  Chauncet  Smith  and  S.  W. 
Bates,  Esquires.    2  vols.    8vo.    Vol.  I.  now  ready. 

PARSONS  OX  CONTRACTS. 

A  TREATISE  ON  THE  LAW  OF  CONlkACTS.  By  Hon. 
Theophilus  Parsons,  Professor  in  Dane  Law  College,  Cam« 
bridge,  Mass.  In  2  vols.  8vo.  Vol.  I.  now  ready^  YoL  IL 
will  be  ready  in  June. 

THfi  LAW  OF  ADMIRALTY. 

LEADING  CASES  IN  ADMIRALTY  AND  SHIPPING,  with 
Notes  and  Commentaries.  By  a  Member  of  the  Suffolk  Bar. 
1  voL    8vo. 

BLACKBURN  ON  THB  CONTRACT  OF  SALE. 

A  TREATISE  ON  THE  LAW  OF  SALES.  By  C.  Black- 
burn. With  Additions,  Notes,  and  References.  By  William 
P.  WsLLS,  Esq.    1  vol.    8vo. 

FRAUBS. 

A  TREATISE  ON  THE  CONSTRUCTION  OP  THE  STA- 
TUTE OP  FRAUDS.  By  Causten  Bbowne,  Esq.,  of  the 
Suffolk  Bar.    1  vol.    8vo. 

ARBITRATION. 

ARBITRATION,  at  Common  Law,  in  Equity,  and  under  the  Sta- 
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A  re  Thb  Indbpendbnt  Assurance  Company.     R.  H.  Terusl  v. 

'  Jabces  Hctton,  official  manager.^ 

Karcfa  16,  1854. 

Companjf —  Wkiding^up  Acts —  SolicUar^s  Bill^-^AUowamee  as  Claim 

or  Debt, 

A  company  was  oompletelj  registered.  On  a  ^proceeding  under  tlie  winding-iiD  acts,  ibe 
solicitor  who  had  been  employed  in  its  formation  earned  in  before  the  master  bis  bill  for 
the  whole  expenses  incnired,  boih  those  preliminaiT  to  the  registration  of  the  company 
and  those  incnrred  sabse(|Qently  to  that  period,  llie  master  only  allowed  the  bill  as  a 
claim,  and  gave  the  solicitor  liberty  to  proceed  by  action  as  he  might  be  ~ 


ffeldf  that  this  oonrse  was  erroneons.  That  the  winding-np  acts  embraced  both  eqnitafala 
and  legal  claims ;  and  that,  as  there  was  no  donbt  of  we  retainer  and  employment  of  the 
solicitor,  the  bill  ought  to  have  been  allowed  as  a  debt,  but  subject  to  taxation. 

This  was  an  appeal  against  an  order  of  yice-Chancelk>r  Kinders- 
ley,  directing  payment  of  costs  to  the  official  manager,  but  declining 
to  make  any  direction  on  the  prayer  of  the  appellant  to  remodel  an 
order  of  Master  Tinney  on  the  matter  of  a  proceeding  under  the 
Winding-np  Act  of  1848.  The  facts  of  the  case  are  stated,  8  En^. 
Rep.  64,  bat  it  is  necessary  here  to  add  the  44th  clause  of  the  deed 
of  settlement:  ^  That  a  sufficient  part  of  the  funds  of  the  company 
shaU,  upon  the  complete  registration  thereof,  be  appropriated  in  pay- 
ment of  the  expenses  of,  and  incidental  to,  the  formation  of  the  com- 
pany, including  those  of  or  having  reference  to  the  preparation  and  exe- 
cution of  these  presents^  and  such  complete  registration  as  aforesaid, 
and  any  deeds  of  supplement  for  the  purpose."     This  clause  did  not 


1  Present:  the  Lord  Chancellor,  (Lokd  Cbanworth,)  Lord  Brottouam,  and 
Lord  St.  Leonards. 
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appear  to  have  been  taken  *.ijrtd  consideration  in  the  court  below. 
The  Vice-Chancellor,  iir«^^^M^noe,  held  that  the  members  of  a  com- 
pletely registered  coffSpitky  were  not  liable  for  preliminary  expenses 
unless  they  had  exiii'esdy  or  impliedly  rendered  themselves  Uable ;  that 
the  bill  in  this  oaae: Va^  so  frajned  that  it  was  impossible  to  distin- 
goish  the  prelimijijify  from  the  subsequent  expenses,  and  the  master 
had,  there£9re,*^me  to  a  right  conclusion  in  allowing  the  whole  bill 
as  a  cl^itr£«pnly.     The  appeal  was  brought  against  this  decision. 

WiLiock  and  Terrell^  tot  the  appellant.  The  claim  here  ought  to 
•  ))(4^e.*been  allowed  as  a  debt,  without  the  appellant  being  required  to 
.  *fiA>^e  it  in  an  action.  The  case  depended  entirely  on  the  retainer  of  the 
company,  and  as  to  that  retainer  having  been  given,  there  could  be  no 
doubt  There  were  several  resolutions  with  relation  to  the  appoint- 
ment There  was  clearly  a  contract  between  the  parties.  Ex  parte 
Copcj  in  re  The  Independent  Insurance  Company^  1  Sim.  N.  R.  54, 
s.  c.  1  Eng.  Bep.  87,  before  Vice-Chancellor  Bolfe,  was  conclusive. 
There,  the  claimant  had  signed  the  agreement  that  no  director  should 
be  pecsonally  responsible ;  but  when  he  came  to  ask,  not  only  for  a 
salary  for  bygone  times,  but  for  payment  for  the  time  of  the  year's 
notion  the  Vice-ChanceUor  said,  1  Eng.  Rep.  90 :  ^^  I  have  no  doubt 
the  meaning  of  the  resolution  that  they  were  not  personally  liable  was, 
that  he  was  not  to  sue  A  or  B,  and  say,  you  are  the  person  that 
employed  me.  He  says,  all  I  look  to  is  the  funds  of  the  company 
when  the  company  is  formed."  Here  the  directors,  though  not  hable 
in  their  personal  capacity,  were  liable  in  respect  of  the  funds  of  the 
company.  Lloydfs  case^  1  Sim.  N.  S.  248,  s.  c.  3  Eng.  Rep.  379, 
was  to  the  same  effect  The  only  question  was  as  to  tiie  amount ; 
and  being  so,  the  appellant  ought  not  to  have  been  called  on  to  estab- 
lish the  legal  validity  of  his  claim.  Norwich  Yam  Compamy^  21  Law 
J.  Rep.  (n.  s.)  Chanc.  822 ;  s.  c.  13  Eng.  Rep.  194.  Then,  if  so,  there 
were  the  means  of  payment ;  for  the  company  must  be  taken  to  have 
capital  so  long  as  there  were  calls  not  paid  up. 

The  Solmitor^Oeneral^  {Sir  R.  Bethell,)  and  Roxborouffhy  {or  the 
respondent  The  Winding-up  Act  was  passed  to  determine  claims 
as  among  the  persons  composing  the  company,  but  the  rights  of  cred- 
itors were  to  remain  as  before.  That  was  the  clear  intention  of  the 
58th  section.  The  legislature  seemed  to  have  thought  it  desirable  that 
tBe  creditor  should  come  in  to  register  his  claim  before  proceeding  at 
law.  That  was  the  purport  of  the  73d  section  of  the  Winding-up 
Act  The  76th  section  merely  gave  the  of&cial  manager  power  to  aUow ' 
or  disallow  on  the  parties  appearing  before  him  and  choosing  to  resist 
or  to  admit  the  debt  In  the  latter  case  alone,  he  might  admit  it  as 
a  debt  The  language  of  the  present  Lord  Chancellor,  in  The  Nor- 
wich  Yam  Company* s  ca$e,  13  Eng.  Rep.  195  n.,  is  in  point  here : 
"  What  takes  place  in  the  master's  office  has  nothing  to  do  with  the 
action  that  is  pending.  When  that  act  of  parliament  first  passed, 
a  great  number  of  applications  were  made  to  be  at  liberty  to  prove, 
but  the  court  refused  to  interfere.  ...  It  is  useful  that  the  master 
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shoiild  know  the  extent  of  the  daims,  that  he  may  he  legolated  in 
making  a  call;  but  it  is  not  intended  otherwiae  to  interfere  with  the 
creditor." 

[The  Lord  Chancellor.  There  is  a  mistake  of  a  word  tlieie,  in 
the  phrase  ^  to  be  at  liberty  to  proye."  I  mnst  have  said,  '^  to  be  at 
liberty  to  proceed."3 

It  was  quite  clear  that  the  58th  section  did  not  mean  that  the  master 
should  be  substituted  for  a  jury.  To  decide  this  case  for  the  appeal, 
would  be  to  effect  the  substitution  thus  pn>hibited.  No  such  course 
could  be  pursued,  except  where  the  claim  was  so  oomfrficated  that  a 
jury  would  be  an  unfit  tribunal  to  decide  it.  That  was  not  the  case 
here.  In  no  respect  could  this  case  be  assimilated  to  an  administia- 
tion  of  assets  in  chancery.  The  question  of  liability  was  contested 
here,  and  that  could  only  be  determined  by  a  jury.  Even  if  the  44th 
clause  in  the  deed  could  be  so  construed  as  to  give  the  appellant  a 
right  to  payment  of  expenses  incwred  before  the  company  was 
formed,  it  was  clear  that  any  subsequent  cbiim  was  one  of  mete  legal 
liability,  which  was  to  be  contested  at  law.  The  master  here  Imd 
done  as  much  as^he  was  entitled  to  do ;  he  had  gone  into  the  qnestimi 
so  far  as  to  satisfy  hb  mind  that  there  was  a  read  question  to  be  tried, 
and  then,  not  having  the  power  to  adjudicate  that  question,  he  gave 
the.  appellant  leave  to  proceed  at  law. 

Wilcockj  in  reply.  In  answer  to  a  question  from  the  House,  he  said, 
that  the  appdUant  was  willing  to  submit  to  any  taxation,  to  see 
whether  the  expenses  he  claimed  were  those  which  could  pn>perly  be 
said  to  come  witiiin  the  meaning  of  expenses  ineuiied  in  the  forma, 
tion  of  the  company. 

The  LoBD  CuANCELLOB,  (LoRD  Cranworth.)  Then  there  is  no 
difficulty  in  the  case.  The  appellant  had  acted  as' a  solicitor  in  the 
formation,  of  the  company,  and  after  the  company  had  been  formed^ 
sent  in  his  bill,  properly  so  called.  That  bill  included  all  his  demands, 
in  respect  of  work  and  labor  in  forming  the  company,  and  after  it  had 
been  completely  formed.  The  master  disallowed  this  as  a  debt,  but 
allowed  it  as  a  claim,  leaving  the  appellant  to  establish  his  claim  at  law. 
By  some  singular  omission,  the  most  important  article  in  the  deed,  the 
44th  article,  was  not  brought  to  the  master's  notice,  and  the  question 
is,  whether  the  order  he  made  is  right.  The  House  goes  with  the 
respondent  in  this,  that  the  company  ought  not  to  be  bound  by  the 
details  in  the  bilL  But,  provided  it  was  established  as  a  conclusion 
of  fact  that  the  bill  was  made  up  of  items  after  the  formation  of  the 
company,  or  of  expenses  which  were  incident  to  the  formation  of  the 
company,  we  think  the  Vice*Chancellor  was  wrong  in  not  allowing 
the  bill  as  a  debt.  I  do  not  recede  from  one  word  which  is  attributed 
to  me  in  the  case  of  The  Norwich  Yam  Company ^  and  my  opinions 
there  are,  with  the  slight  exception  I  have  noticed,  correctiy  reported. 
The  Winding-up  Act  was  made  for  the  purpose  of  enabling  such  of 
these  companies  as  could  not  be  prosecuted  with  advantc^,  to  be 
wound  up ;  and,  in  order  to  be  so,  the  legislature  put  them  in  a  situ- 
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ation  nearly  the  same  as  individuals  in  an  oidinaiy  partnership  —  they 
were  to  have  accounts  taken,  and  settlements  made,  as  well  as  the 
nature  of  the  case  permitted.  The  legislature  made  a  great  number 
of  special  provisions  for  this  purpose.  In  winding  up  the  affairs  of 
the  company,  one  of  the  material  things  to  be  ascertained  is,  .what 
debts  are  due  and  owing  by  the  company ;  the  next  thing  is,  to  find 
what  the  members  are  respectively  to  contribute  in  order  to  discharge 
those  debts.  With  that  view,  it  is  by  the  73d  and  some  other  sec- 
tions provided,  that  persons  should  not  commence,  or  if  they  had 
commenced,  should  not  proceed  with  actions  at  law  to  recover  debts 
without  first  coming  in  and  proving  before  the  master,  so  that  the 
master  might  know  the  amount  of  the  debts ;  and  then  the  master  is 
to  have  power  to  direct  the  winding  up,  having  regard  to  the  debts 
proved.  There  was  no  intention  on  the  part  of  the  legislature  in  the 
Winding-up  Act  to  give  the  creditors  any  larger  rights  than  before,  or 
to  take  from  them  any  rights  which  they  before  possessed  to  enforce 
payment  of  debts.  Then  the  question  is,  whether  this  is  a  demand 
which. ought  to  be  admitted  as  a  debt  under  the  act,  subject  to  hav- 
ing its  amount  ascertained.  Lord  Cottenham  often  said  that  com- 
Eanies  cannot  take  advantage  of  being  formed  without  taking  the 
ability  which  follows  on  their  formation.  Here  the  sq^icitor  seems 
to  have  done  that,  without  the  doing  of  which  the  company  cguld 
never  hava  existed.  It  is  a  principle  of  law,  that  if  a  man  acting  as 
an  agent  for  another  person  does  something  which  that  other  person 
adopts,  he  becomes  liable  in  respect  of  it  in  the  sanib  way  as  if  he 
had  authorized  it  from  the  beginning.  Coupling  that  principle  with 
the  44th  article  of  the  deed,  your  lordships  are  enabled  to  arrive  at 
the  conclusion,  that  what  was  done  for  the  formation  of  the  company, 
or  in  prosecution  of  the  necessary  business  of  the  company,  is  some- 
thing in  respect  of  which  he  who  did  it  is  entitled  to  be  considered  a 
creditor  of  the  company.  If  so,  then  the  only  other  question  is,  what 
is  properly  the  amount  of  the  debt  ?  That  the  appellant  has  acted  as 
a  solicitor  for  the  company  which  was  to  become  a  company  cannot 
be  disputed.  I  think  that  we  ought  to  allow  this  appeal  so  far  as  it 
disputes  this  order,  and  to  refer  the  case  back  to  the  Court  of  Chancery, 
with  a  direction  that  the  appellant  ought  to  be  admitted  as  a  creditor 
for  the  amount  of  all  done  by  him  since  the  formation  of  the  company, 
and  for  all  the  expenses  which  were  necessarily  incurred  by  him  in 
the  formation  of  the  company,  and  also  with  directions  to  the  proper 
officer  to  tax  the  amount. 

Lord  Brougham  concurred. 

Lord  St.  Leonards.  This  is  a  matter  which  is  not  open  to  any 
doubt.  It  is  a  matter  of  necessity  that  a  solicitor  should  be  employed 
before  a  company  is  formed,  for  there  must  be  a  great  deal  of  prelimi- 
nary matter  which  it  requires  a  solicitor  to  perform,  and,  therefore, 
the  Joint-Stock  Companies  Acts  provide  for  the  appointoient  of  a 
solicitor,  and  particular  duties  are  assigned  him.  The  interpretation 
clause  of  the  Winding-up  Act  says,  that  "  the  word  '  creditor '  shall 
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include  every  person  having  any  debt  or  demand  enforceable  against 
any  company  m  any  court  of  law  or  equity,  or  for  non-pa jonent  or 
non-satisfaction  of  which  damages  could  be  recovered."  So  that  the 
Winding-up  Act  provides  for  equitable  as  well  as  legal  debts.  Then, 
by  the  o8th  section,  it  is  provided,  that  nothing  <^  in  that  act  shall 
extend  to  enlarge,  diminish,  prejudice  or  in  anywise  alter  or  affect 
the  rights  or  remedies  of  creditors  not  being  contributories  of  the 
company."  Here  is  a  creditor  who  does  not  insist  on  bringing 
an  action,  but  the  company  insist  that  he  shall  do  so.  What  the 
creditor  is  to  do  is  provided  for  by  other  sections,  and  this  ap- 
pellant has  done  all  that  the  act  requires.  There  is  no  answer  to  be 
given  to  the  75th  section,  by  which  the  master  is  "  to  allow  or  dis- 
allow, or  to  allow  as  claims  only,"  which  shows  that  he  may  allow 
them  as  debts.  Here  the  Vice-(5hancellor  does  not  appear  to  have 
been  made  aware  of  the  44th  clause  of  the  deed.  That  clause  puts 
this  company  out  of  court  The  master  has  to  ascertain  not  only 
legal  but  equitable  debts  due  by  the  company.  This  debt  was  one 
of  the  latter  sort,  and  ought  to  have  been  allowed  as  such.  The  44th 
clause  of  the  deed  was  not  brought  to  the  notice  of  the  Vice-Chan- 
cellor ;  he  did  not,  therefore,  fiilly  carry  into  effect  the  provisions  of 
the  act  of  parliament.     The  case  must  be  remitted,  with  a  variation. 


Ordered,  accorditigly. 


Scott  v*  Soott.* 

March  8,  1854. 

Conveyancing  —  StattUe  of  Limitations  —  Adverse  Possession  — 

'^Equity. 

A  being  the  owner  in  fee  of  estate  K.  and  other  estates  in  Ireland,  subject  to  a  mortgage  in 
fee,  by  a  deed  of  Febraarj,  1807,  which  upon  the  face  of  it  was  for  valuable  consideration, 
purported  to  convey  these  estates  to  tmstais  in  fee,  upon  trost  for  himself  for  life,  re- 
mamder  to  his  eldest  son  B.  (then  unmarried,)  for  life,  remainder  to  B.^s  first  and  other 
sons  in  tail  male,  &c.  In  June,  1807,  A  and  a  by  deed,  which  on  the  face  of  it  did  not 
appear  to  be  for  value,  purported  ta  convey  estate  K.  to  trusted  in  fee,  upon  tmst  for  A 
for  life,  remainder  to  W.  a  younger  son  of  A,  for  life,  remainder  to  W.'s  first  and  other 
sons  in  tail  male,  thereby.  In  effect,  treating  the  previous  deed  as  cancelled.  A  died  in 
1808,  when  W.  entered  mto  possession  of  estate  K,  and  either  he  or  the  appellant,  J.,  his 
eldest  son,  had  remained  in  possession  ever  since.  In  1811,  the  mortgage  was  paid  off  bv 
B.,  and  the  legal  fee  in  estate  K.  was  conveyed  to  him.  In  1815,  W.  married,  upon  which 
oc<;asiQn  estate  K.  was  made  the  subject  of  settlement.  In  1837,  B.  died,  leaving  the 
respondent,  J.  B.,  his  eldest  son,  his  heir  at  law  and  in  tail.  In  1844,  J.  B.  t:laimed  estate 
K.  undter  the  deed  of  i^bmaty,  1807,  and  brought  his  ejectment  against  J.,  but  failed,  the 
judge  who  tried  the  case  being  of  opinion,  and  so  directing  the  jury,  that  the  plaintiff  was 
barred  by  the  Statute  of  Limitations  and  the  twenty  years*  possession  of  the  defendant. 


1  Before  the  Lord  Chancellor,  (Lord  Cranworth,)  Lord  Brougham,  and  Lord 
St.  Leonards.    Appeal  from  the  Court  of  Chancery  in  Ireland. 
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J.  B.  then  brought  his  salt  in  eqnit]r  to  obtftin  possession  of  estate  K.,  and  that  the 
reconveyance  of  the  legal  fee  in  1811,  might  be  declased  to  have  been  obtained  bjr  B.  as 
a  tmst'ee  for  the  parties  claiming  under  the  deed  of  February,  1807 : — 

Hddf  (agreeiqg  with  the  court  below  that  the  deed  of  Februaryi  1807,  should  be  treated  as 
a  deed  for  value,  and  that  of  June,  1807,  as  not  for  value,)  that  the  fee  acquired  under  the 
Statute  of  Limitations  did  not  create  any  bar  in  this  case,  for  that  the  possession  of  W. 
and  his  son  was  to  be  treated  exactly  in  the  same  way  as  if  he  had  obtained  the  legal  fee 
by  conveyance,  in  which  case  the  tnuts  of  the  deed  of  Febmary,  1807,  woula  have 
attached. 

John  Scott,  of  Cahircon,  in  the  county  of  Clare,  the  grandfather 
of  both  the  appellant,  John  Scott,  and  the  respondent,  John  Bindon 
Scott,  was,  by  inheritance,  entitled  to  large  landed  estates,  in  the 
counties  of  Clare,  Tipperary,  and  Kerry,  and  upon  his  marriage,  in 
1763,  with  Miss  Jane  Bindon,  these  estates  were  settled  upon  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail.  Subsequently 
he  acquired  other  lands,  in  the  county  of  Clare,  called  Masnery  Lane, 
Crevagh,  Carrowgare,  Knocknaguage,  and  Knoppogue.  By  an  in- 
denture of  mortgage,  dated  the  18th  March,  1806,  he  conveyed  these 
last-named  lands  m  fee  to  the  Right  Rev.  John  Law^  Lord  Bishop 
of  Elphin,  to  secure  the  repayment  of  5,000^  and  interest  By  an  in- 
denture, dated  the  28th  February,  1807,  and  made  between  the  said 
John  Scott,  of  the  one  part,  Biildon  Scott,  the  eldest  son  of  the  said 
John  Scott,  of  the  second  part,  and  John  Percy  and  Samuel  Spaight, 
of  the  third  part,  after  reciting  the  said  marriage  settlement,  whereby 
the  settled'  estates  were  charged  with  a  sum  of  5,000/.  for  younger 
children ;  and  that  the  said  John  Scott  had  lately,  as  his  free  gift, 
conveyed  certain  estates,  of  the  yearly  value  of  800L  and  upwards,  to 
or  in  trust  for  his  second  son,  John  Scott,  and  certain  other  estates, 
of  the  yearly  value  of  SOOL  and  upwards,  to  his  youngest  son,  Wil- 
liam Scott ;  and  that,  upon  the  marriage  of  his  daught^,  Diana,  with 
Boyle  Vandeleur,  he  had  paid  him  the  sum  of  3,000/.  as  and  for  her 
marriage  portion ;  which  said  provisions  the  said  John  Scott  declared 
to  be  in  lieu  of  his  said  children's  distributive  shares  of  the  said  sum 
of  5,000/. ;  and  after  reciting  that  the  said  John  Scott,  the  elder,  had 
lately  acquired  the  several  estates  above  mentioned,  including  the 
said  estate  of  Knoppogue,  and  that  the  said  John  Scott  was  also  pos- 
sessed of  a  personal  estate  or  fortune  to  a  large  amount,  consisting 
of  moneys  due  upon  mortgage,  judgments,  and  other  securities,  which 
said  several  last-mentioned  lands,  and  all  other  the  real,  freehold,  and 
personal  estate  .of*  the  said  John  Scott,  of  which  he  was  then  seised, 
and  over  which  he  had  then  dominion,  he  was  minded  to  convey  to 
and  settle  upon  his  said  eldest  son,  Bindon,  for  the  considerations 
and  to  the  uses,  intents,  and  purposes  thereinafter  mentioned  —  that 
was  to  say,  to  the  intent  that  the  said  Bindon  should  in  the  first  in- 
stance, and  with  all  convenient  speed,  pay  off  and  discharge  all  just 
debts  due  by  the  said  John  Scott,  the  elder,  then  subsisting,  and  to. 
the  payment  whereof  he,  the  said  John  Scott,  was  personally  liable, 
whether  the  same  be  immediately  payable  or  not,  and  so  that  the  said 
John  Scott,  or  the  growing  income  of  his  estates,  during  the  time  of 
his  natural  life,  should  not  thenceforth  be  molested,  inconvenienced| 
lessened,  or  affected  thereby,  &;c. ;  and  to  the  intent  that  the  said  sev- 
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era!  acquiied  estates  should  be  conveyed  to  trustees  to  the  nse  of  the 
said  John  Scott,  the  elder,  for  the  term  of  his  natural  life,  and  after 
his  decease,  to  the  use  of  the  said  Bindon  Scott  for  life,  remainder  to 
his  first  and  other  sons  in  tail :  it  was  witnessed,  that  the  said  John 
Scott,  in  consideration  of  the  natoial  love  and  ajflfection  which  he  bore 
to  the  said  Bindon  Scott,  and  also  in  consid^»tion  of  the  covenants 
and  agreements,. on  the  part  of  the  said  Bindon  Scott,  to  be  kept, 
done,  and  performed,  granted,  Scc^  {aH  the  said  acquired  estates  above 
referred  to,)  unto  the  said  John  Percy  and  Samuel  Spaight,  and  their 
heirs  and  the  heirs  of  the  survivor,  to  hold  the  same,  and  all  equity 
of  redemption,  claim,  and  demand  of  him,  the  said  John  Soott,  in 
and  to  the  same,  unto  the  said  John  Percy  and  Samuel  Spaight,  their 
heirs  and  assigns,  to  the  use  of  the  said  John  Scott,  the  eldar,  and  his 
assigns,  for  the  term  of  his  natural  life ;  remainder  to  the  use  of  the 
said  Bindon  Scott  and  his  assigns,  during  the  term  of  his  natural  life; 
remainder  to  the  same  trustees  to  preserve  contingent  remaindos; 
remainder  to  the  use  of  the  first,  second,  third,  fourth,  and  every  other 
son  and  sons  of  the  body  of  the  said  Bindon  Scott,  lavirfnliy  b^jotten, 
in  tail  male. 

And,  by  the  same  indenture,  John  Scott  assigned  to  the  said  Bindon 
Scott  all  his  mortgages  and  securities  for  money;  and  the  said  Bindon 
Scott,  in  consideration  of  the  said  release  and  assignment,  did,  tat 
himself^  his  heirs,  executors,  administzatocs,  and  assigns,  covenant 
with  the  said  John  Scott,  his  heirs,  executors,  and  admintstratoTB,  that 
he,  the  said  Bindon  Scott,  his  heirs,  executors,  or  administrators, 
should  at  would  pay,  or  cause  to  be  paid,  all  and  every  the  just  debts, 
of  every  kind  or  nature  whatever,  in  which  the  said  John  Scott  then 
stood  or  was  indebted,  whether  the  same  wore  payable  then  or  at  a 
future  time,  &c.  This  deed  was  not  registered  until  the  1st  June, 
1807.  About  the  end  of  May  or  beginning  of  June,  1807,  family 
anrangements  were  entered  into,  whereby  it  was  agreed  between  the 
said  John  and  Bindon,  that  the  said  lands  of  Knoppogue  should  be 
settled  upon  William  Scott,  the  youngest  son  of  the  said  John  Soott, 
in  strict  settlement;  and  in  the  insdmctions  to  counsel  to  mepaie  a 
deed  acccxdingly,  after  referring  to  the  deed  of  the  28th  February, 
1807,  it  VTas  stated  as  follows:  ^  But,  as  it  is  not  found  suitable  to 
cancel  the  deed  made  to  the  said  Bindon,  which  has  many  other  ob> 
jects  distinct  from  a  setdement  of  the  said  lands  of  Knoppogue,  it  is 
submitted  to  counsel  that  the  deed  of  conveyance  to  the  said  William 
Scott  can  be  given  fall  efiect  to  by  the  said  John  and  Bindon  joining 
in  the  conveyance  to  him  of  the  said  lands."  Counsel,  Mr.  Charles 
Burton,  (afterwards  Burton,  J.,)  upon  preparing  the  draftnleed,  wrote 
as  follows :  ^  I  have  read  the  deed  of  the  14th  February,  1807,  and 
the  copv  of  the  deed  of  the  28tii  February,  1807,  the  limitations  of 
which  latter  deed  make  the  proposed  arrangement  a  matter  of  some 
awkwardness ;  for  it  is  iiflpossible,  while  that  deed  remains,  for  Mr. 
Bindon  Scott  to  do  any  thing  more  than  convey  a  life  interest.  I^ 
therefore,  the  parties  choose  to  have  the  proposed  arrangement  take 
place  by  way  of  settlement,  it  appears  to  me  that  the  only  practicable 
mode  is  to  cancel  both  the  deeds  of  the  14th  and  38th  February^  1807, 
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(neither  of  which,  as  I  understand,  has  been  registered,)  and  to  exe- 
cute two  new  deeds,"  &a 

This  opinion  was  dated  the  4th  June,  1807.  Two  deeds  were  pre* 
pared  and  executed  —  one,  dated  the  12th  June,  1807,  between  the 
said  John  Scott,  of  the  first  part,  the  said  Bindon  Scott,  of  the  second 
part,  the  said  William  Scott,  of  the  third  part,  and  the  trustees  of  the 
fourth  part,  which  was  as  near  as  possiUe  to  the  same  effect  as  the 
said  deed  of  the  28th  February,  1807,  except  that  the  lands  of  Sjiop* 
pogue  were  not  conveyed  to  Bindon  Scott,  and  his  first  and  other 
sons  in  tail,  but  all  the  other  estates  comprised  in  the  deed  of  the  28th 
February,  1807,  were ;  and  it  contained  a  similar  covenant,  on  the 
part  of  the  said  Bindon  Scott,  to  pay  the  debts,  &c,  of  the  said  John 
Scott.  The  other  deed  was  dated  the  following  day,  the  13th  June, 
1807,  and  made  between  the  said  John  Scott,  of  the  first  part,  the 
said  Bindon  Scott,  of  the  second  part,  the  said  William  Scott,*  of  the 
third  part,  and  trustees,  of  the  fourth  part,  whereby  the  said  John 
Scott,  in  consideration  of  the  natural  love  and  affection  which  he  bore 
to  his  said  son,  William  Scott,  granted  and  conveyed,  and  the  said 
Bindon  Scott  ratified  and  confirmed,  the  said  lands  of  Knoppogue  to 
the  trustees,  parties  thereto  of  the  fourth  part,  to  the  use  of  the  said 
John  Scott  for  life,  remainder  to  William  Scott  for  life, -remainder  to 
trustees  to  preserve,  remainder  to  the  first,  second,  and  other  sons  of 
the  said  William  Scott,  lawfully  to  be  begotten,  severally  and  suc- 
cessively, in  tail  male,  &c.  ;*  and  this  deed  contained  a  release  from 
the  said  William  Scott  to  the  said  John  Scott,  his  father,  and  a 
declaration  that  the  conveyance  of  the  said  lands  of  Knoppogue  was 
intended  to  be  in  full  satisfaction  and  discharge  of  all  claims  and  de- 
mands which  he,  the  said  William  Scott,  had  or  might  have  against 
the  said  John  Scott,  or  against  his  real  or  personal  estate,  by  virtue 
of  any  settlement,  or  otherwise  howsoever. 

John  Scott,  the  father,  died  in  1808,  whereupon  WiUiam  Scott 
entered  into  possession  of  the  lands  of  Knoppogue  as  tenant  for  life, 
under  the  last-mentioned  deed.  In  1811,  the  heir  and  executor  of  the 
said  Bishop  of  Elphin,  who,  it  will  be  remembered,  was  legal  mort- 

Lgee  in  fee,  reconveyed  the  lands  of  Knoppogue*  to  the  said  Bindon 

^ott,  as  the  heir  of  titie  said  John  Scott  WiUiam  Scott  intermarried 
with  Jane  Jackson  in  the  year  1815,  and  upon  that  occasion  articles 
were  prepared,  reciting  the  deed  of  the  13th  June,  1807,  and  it  was 
thereby  agreed  that  William  Scott  would  execute  his  power  of  join- 
turing therein  contained,  and  would  also  confirm  that  deed  as  to  the 
limitations  to  the  issue  of  William  Scott  There  were  several  children 
of  that  marriage,  of  whom  the  appellant,  John  Scott,  the  younger, 
was  the  eldest  son.  .  In  the  year  1810,  Bindon  Scott  intermarried  with 
Frances  Percy,  and  the  respondent,  John  Bindon  Scott,  born  in  the 
year  1811,  was  the  only  son  of  that  marrig^e.  Bindon  Scott  died  in 
February,  1837,  leaving  the  said  John  Bindon  Scott,  the  respondent 
his  heir  at  law  and  in  tail.  In  the  year  1844,  John  Bindon  Scott,  for 
the  first  time,  asserted  his  right  to  the  lands  of  Knoppogue,  claiming 
under  the  deed  of  February,  1807,  and  brought  his  ejectment.  The 
ejectment  was  tried  at  the  Summer  Assizes  of  the  year  1844,  for  the 


HOUSE  OF  LORDS,  1854.  9 

SooU  V.  Scott. 

county  of  C3are,  and  at  the  trial,  the  judge  directed  the  jury  to  find 
for  the  defendant,  on  the  ground  that  the  legal  estate  in  the  lands 
being  at  the  tLme  of  the  execution  of  the  deed  of  the  3dth  February, 
1807,  in  the  mortgagee,  and  the  lands  having  been  reoonveyed  in  fee 
to  Bindon  Scott  in  1811,  a  court  of  law  could  ^ke  no  notice  of  the 
trust,  and  that,  therefore,  the  right  of  the  plainlV  to  recover,  which 
could  only  be  at  law,  as  the  heir  of  Bindon  Scott,  was  barred  at  law 
by  the  Statute  of  Limitations,  and  the  twenty  years'  possession  of 
those  from  whom  the  defendant  derived. 

The  jury,  accordingly,  found  a  verdict  for  the  defendant,  and  a 
motion  to  set  aside  that  verdict  was  refused  by  the  Ck)urt  of  Queen's 
Bench*  The  respondent  then  filed  his  bill  in  the  Court  of  Chancery 
in  Ireland  against  the  appellant  and  others,  and  prayed  the  declara- 
tion that  the  trusts  of  the  deed  of  February,  1807,  so  far  as  related  to 
tile  lands-  of  Knoppogue,  might  be  carried  into  execution,  and  that  * 
he  might  be  dedaied  entitled  to  the  possession  and  enjoyment 
of  the  same,  and  that  the  reconveyance  of  1811  might  be  declared 
to  have  been  obtained  by  the  said  Bindon  Soott,  as  a  trustee,  on 
behalf  of  the  several  persons  claiming  any  estate  or  interest  in  the 
said  lands,  or  the  equity  of  redemption  therein,  under  the  deed  of 
28th  February,  1807;  or  that  the  defendant  might  be  decreed  to 
admit,  at  the  trial  of  any  ejectment  to  be  brought  by  the  plaintiff  for 
recovery  of  the  said  lands,  tiiat  the  said  John  Scott  was  seised  in  fee 
thereof  at  the  time  of  the  execution  of  the  deed  of  the  28th  February, 
1807,  and  that  the  plaintiiBf  was  entitled  to  an  account  of  the  rents 
and  profits  for  six  years  back. 

The  cause  coming  oil  to  be  heard,  the  Lwd  Chancellor  of  Ireland, 
by  his  order  dated  the  28th  June,  1848,  directed  that  the  plaintifi^ 
should  be  at  liberty  to  proceed  by  ejectment  for  recovery  of  the  lands 
"  of  Knoppogue,  and  that  the  defendant,  John  Scott,  and  all  other  the 
persons  taking  defence  thereto,  do  waive  all  temporary  bars.  The 
respondent  then  brought  a  second  ejectment,  which  was  tried  in  the 
year  1849,  and  at  the  close  of  the  case  the  judge  left  it  to  the  jury  to 
say,  first,  whether  npon  the  evidence  the  deed  of  the  28th  February, 
l&i07,  was  voluntary  or  not;  and,  secondly,  whetiier  the  deed  of  the 
13th  June,  1807,  was  volun1»ry  or  for  valuable  consideration ;  and  the 
jury  found  that  the  first  deed  was  voluntary,  and  the  second  deed  for 
valuable  consideration ;  and  upon  these  findings  the  judge  directed  a 
verdict  for  the  appellant  The  plaintiff  then  moved  tiie  Court  of 
Queen's  Bench  to  set  aside  that  verdict,  and  for  a  new  trial,  both  of 
which'  the  court  granted.  The  ejectment  was  taken  down  for  trial 
at  the  Spring  Assizes  for  1890,  but  the  defendant  did  not  appear,  and 
ultimately  judgment  was  entered  for  the  plaintiff  in  the  ejectment 
The  cause  was  set  down  before  the  Lord  Chancellor  on  further  duec- 
tions  in  Michaelmas  term,  1850,  when  his  lordship,  by  his  decree  of 
the  11th  December,  1850,  ordered  that  the  defendant,  John  Scott, 
should  deliver  up  possession  of  the  lands  of  Knoppogue  to  the  plain- 
tifi^  and  that  he  should  account  for  the  rents  and  profits  from  the  27th 
May,  1839,  &a  John  Scott  now  appealed  both  from  this  latter  order 
and  the  order  of  the  28th  June,  184S. 
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Butt  and  Rolty  {Selwyn  was  with  them,)  for  the  appellant,  con- 
tended — First,  that  the  deed  of  the  28th  Febraaiy,  1807,  must  be 
considered  to  have  been,  qua  the  future  issne  of  Joindon  Scott,  as 
much  a  voluntary  deed  as  if  the  limitations  after  his  life  estate  had 
been  to  a  total  stra^j^r ;  citing  Colyear  v.  The  Qmntess  of  SHulgrave^ 
2  Kee.81;  Suttonm  Lord  (Metwyndj  3  Mer.  249;  and  Davenport 
V.  Bishopj  2  Y.  &  a  C,  C.  451.  Secondly,  that  if  the  deed  of  the 
13th  June  1807,  was  not  originally  for  valnable  consideration,  yet 
that  as  it  was  afterwards  treated  as  a  valid  deed  upon  the  occasion 
of  the  marriage  of  WiUiam  Scott  in  1815,  it  acquired  the  character 
of  a  deed  for  valuable  consideration ;  citing  Brown  v.  Carter^  5  Ves. 
862;  3  Sugd.  V.  &  P.  297-^,  10th  ed.;  last  ed  937,  pi.  40. 

Fitzgerald^  Q.  C.  and  Flemings  for  respondent  Heape  v.  Tonge^ 
9  Hare,  90 ;  s.  c.  7  Eng.  Bep.  189 ;  Boe  d.  Hdmerton  v.  Mittm^  2  Wils. 
356 ;  Pulvertoft  v.  Pulvertojt,  18  Ves.  84 ;  Persse  v.  Persse,  7  CI.  & 
Fin.  279 ;  Doe  d.  Baverstock  v.  Bolfe,  8  A.  &  E.  660 ;  Eyre  v.  DoU 
phifij  2  Ball  &  B.  290 ;  Forbes  v.  DenisoHj  4  Bro.  P.  C.  189 ;  Keke- 
wich  v.  Mmning,  1  De  G.  M.  &  G.  201 ;  s.  c.  12  Eng.  B«p.  134. 

Butt  replied. 

• 

The  Lord  Chancellor.  My  lords,  this  is  a  case  which  comes  be- 
fore your  lordships  upon  an  appeal  from  two  decrees  of  the  court  of 
Chancery  in  Ireland— -one  a  decree  of  1848,  whereby  the  court,  being 
called  upon  to  adjudicate,  left  it  to  the  present  respondent,  if  he 
thought  fit,  to  bring  an  ejectment.  The  ease  will  be  more  intelligible 
if  I  go  through  the  facts  in  order.  The  first  matter  which  it  is  nec- 
essary to  refer  to  is  that  which  is  the  foundation  of  all  these  proceed- 
ings,  namely,  a  deed  of  settlement  executed  upon  the  28th  February, 
1807,  whereby  Mr.  Scott,  one  of  the  owners  of  certain  estates, 
amongst  others,  of  an  estate  called  ^  Sjioppogue,"  being,  or  affecting 
to  be,  the  owner  in  fee  of  that  estate,  conveyed  that,  with  a  great 
number  of  other  estates,  for  the  use  of  himself  for  life,  remainder  to 
the  use  of  Bindon  Scott  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail.  That  deed  is  the  foundation  of  the  present  dispute. 
Mr.  Scott  had  several  other  children,  amongst  them  a  son  William, 
for  whom  he  had  made  a  provision  by  some  bonds,  besides  settling 
upon  him  an  estate  called  "  Cragmoher."  It  may  be  proper  to  state, 
that  on  the  13th  June,  1807,  ]V£r.  Scott  and  Bindon  Scott,  who  had 
been  successively  made  tenants  for  life  of  Knoppogue,  conveyed  Knop- 
pogue  to  William  Scott,  another  son  of  John  Scott,  with  remainder 
to  his  first  and  other  sons  in  tail.  Mr.  Scott,  the  father,  the  original 
settlor,  died  in  the  year  1808,  a  year  or  a  year  and  a  half  after  the 
execution  of  these  deeds,  and  upon  that  William  Scott  entered  upon 
the  lands  of  Knoppogue,  he  being  entitled  both  under  John  Scott  and 
Bindon  Scott  to  that  estate  for  the  term  of  his  life.  Bindon  Scott, 
the  eldest  son,  was  largely  provided  for  by  other  property,  and  lived 
till  1837,  never  having  been  in  possession  of  Knoppogue,  which  had 
all  along  been  in  the  possession  of  the  younger  brother,  William. 
William  lived  after  Bindon  several  years.     He  died  in  the  year  1843, 
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leaving  the  piesent  appeOant,  John  Scotty  his  eldest  son.  In  1S14^ 
John  Bindon  Scott,  the  eldest  son  of  Bmdon  Scott,  who  wonU  be 
the  party  entitled  under  the  deed  of  the  28lh  Febiniary,  1907,  dahning 
to  be  entitled,  brought  an  ejectment  against  John  Scott,  the  eldest 
son  of  William  Soott 

I  ought  to  have  stated,  that  at  the  time  of  the  settlement  in  1807, 
John  Scott,  the  father,  thought  he  convCTcd  as  if  he  was  the  owner  in 
fee,  was  not  strictly  so ;  he  had  not  the  fegal  fee,  for  it  was  outstand- 
ing in  Dr.  Law,  the  then  Bishop  of  £3phin,  as  l^al  mortgagee  in  fee 
to  secure  5,000^1  and  intanest  It  appears  that  in  the  year  1^11,  after 
the  executionof  both  of  these  deeds,  and  after  tiie  death  of  John  Soott, 
Bindon  Soott,  the  eldest  son  of  John,  paid  off  the  mortgage ;  at  all 
events,  the  mortgage  was  paid,  and  the  probable  inference  is,  diat  it 
wa^paid  by  him,  which  would  be  conformable  to  the  covenant  he 
had  entered  into  to  pay  his  father's  debts.  Upon  the  occasion  of  the 
mortgage  being  paui  ofi^  the  mortgage  property  of  Knoppogne  was 
conveyed  to  Bindon  Scott  in  fee,  and  there  can  be  no  doubt,  when 
Bindon  Scott  took  that  conveyance,  he  took  snlqect  to  the  trusts  o[  the 
deeds  of  February  and  June,  1807,  whatever  was  the  £ur  construction  of 
those  deeds.  Under  the  first  deed  he  became  the  trustee  of  Kn<^ipogue 
for  himself  for  life,  afterwards  for  his  first  and  other  sons;  Imt  be  had 
conveyed  away  his  own  life  interest  by  deed  to  his  brother,  William 
Scott  I  have  stated  that,  in  1844,  John  Bindon  Scott  brought  an 
ejectment  claiming  that  uiKier  the  deed  of  Feliruary,  1807,  he.  upon 
the  death  of  his  father,  Bindon  Scott,  in  1837,  beeame  entitled  to  this 
property;  but  he  feiled  in  his  ejectment,  and  he  feiled  (or  a  reason 
that  seemed  to  me  rather  staggenng  wh«  first  it  was  explained.  I 
confess,  in  truth,  that  I  do  not  feel  quite  satisfied  tiiat  I  go  along  with 
it.  It  would  seem  that  he  foiled  because  he  had  too  much  estate,  not 
because  he  had  too  litde — because  Kndon  Scott  being  the  person  to 
whom  this  legal  fee  was  couTcyed,  and  tfaerefoie  from  whom  it  would 
have  descended  upon  his  son,  it  is  said,  that  during  aD  the  life  of 
William  Scott,  Bindon  Scott  was  the  owner  of  the  legal  fee,  posses- 
sion never  having  accompanied  it,  and  that  William  Soott  must  be 
considered  by  the  Statute  of  limitations  to  have  obtained  a  good 
title  to  the  fee  against  him.  That  decision  has  not  hem  quarrelled 
with,  and  it  is  very  proper  to  assume  it  to  be  conect 

The  result  is,  thCTefore,  that  Bindon  Scott  was  diifiiaced  of  his 
estate  by  virtue  of  the  Statute  of  I  imitations,  by  the  poesessioo  of  his 
brotlier  William,  and  consequently  John  Bindon  Scott,  his  son  and 
heir,  could  not  recov^n  in  that  ejectment  Failing  in  the  ejectment, 
John  Bindon  Scott  was  driven  to  seek  rdief  in  equity.  lus  equity 
was  this :  Under  the  deed  of  Fefaniary,  1807,  he  was  the  equitable 
owner  of  the  estate  in  tail ;  his  fetherwaslhe  equitabfe  owner  for  his 
life,  remainder  to  lus  first  and  other  sons  in  taiL  He,  as  his  fiither's 
eldest  son,  was  the  equitable  ovnKr,  because  the  legal  fee  was  out- 
standing, first  to  the  mortgagee,  and  afterward  to  those  who  daimed 
under  the  mortgagee;  therefore  he  came  to  a  court  of  equity,  to 
desire  to  have  rdief  given'  in  equity ;  that  any  persons  who  had  the 
legal  fee,  whoev^  they  mi^t  be,  might  be  ordered  to  convey  to  him; 
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and  that  he  might  be  put  into  possession.  Now,  in  answer  to  that 
claim,  William  Scott,  or  rather  William  Scott's  son,  John  Scott,  set 
up  this  defence.  He  said  that  the  deed  of  February,  1807,  was  a 
voluntary  deed ;  and  after  that  deed  was  executed,  the  parties  to  it, 
for  valuable  consideration,  made  a  settlement  of  Knoppogne  upon 
William  Scott  for  his  life,  remainder  to  his  first  and  other  sons.  That 
was  a  deed  for  valuable  consideration,  which  terminated  the  original 
deed,  and  displaced  the  interest  of  all  those  who  were  entitled  under 
the  original  deed  of  the  28th  February,  1807.  That  defence  being 
set  up,  the  question  came  to  be  argued  before  the  Court  of  Chancery 
in  Ireland  in  the  year  1840,  and  this  observation  was  upon  the  surfieice. 
Whether  this  be  a  valid  defence  or  not  is  purely  a  legal  question, 
except  so  far  as  relates  to  the  bar  created  by  the  outstanding  legal 
fee ;  therefore,  said  the  court,  let  this  be  put  in  a  proper  tra||^  of 
inquiry,  and  let  the  appellant,  (the  present  respondent,)  who  is  seek- 
ing relief  in  equity,  namely,  John  Bindon  Scott,  bring  his  ejectment, 
and  let  the  temporary  bar,  as  it  is  called,  be  put  out  of  the  way ;  let 
it  be  treated  just  upon  the  same  footing  as  if  John  Scott,  the  original 
settlor,  had  been  seised  of  the  legal  fee  at  the  time  he  made  the  settle- 
ment, instead  of  the  equitable  fee. 

Now,  some  little  cavU  has  been  made  as  to  the  form  of  this  decree. 
It  is  said  that  the  restraint  of  setting  up  the  temporary  bars  was  con- 
fined to  the  defendant  in  the  ejectment — that  is  to  say,  was  confined 
to  the  children  of  William  Scott  only ;  whereas  it  ought  to  have  been 
applied  equally  on  both  hands.  Perhaps,  if  you  scan  it  strictly,  that 
may  be  so ;  but  not  the  smallest  particle  of  difficulty  could  arise  firom 
that,  because  there  can  be  no  doubt  that  the  court  would  set  it  right 
immediately  if  it  were  asked.  It  is  quite  a  scandal  to  the  adminis^- 
tion  of  justice,  that  parties  should  come  to  your  lordships'  house 
upon  such  a  trivial  point  as  that,  because  something  which  has 
escaped  the  observation  of  everybody  is  not  strictly  square,  according 
to  what  the  language  ought  to  have  been.  It  may  be  a  valid  objec- 
tion, but  I  trust  your  lordship  will  not  listen  to  it  for  a  moment. 
Then,  my  lords,  we  come  to  the  substance  of  the  deed.  It  is  said 
no  relief  whatever  ought  to  have  been  given,  upon  several  grounds. 
In  the  first  place,  it  is  said  that  no  relief  whatever  ought  to  have  been 
given,  because  the  plaintiff  in  the  equity  suit,  who  was  the  plaintiff 
also  in  the  ejectment,  had  no  right  to  ask  relief  against  the  children 
of  William  Scott,  because  they  were  purchaserb  for  a  valuable  con- 
sideration, and  without  notice.  Now,  in  the  first  place,  how  were 
they  purchasers  for  a  valuable  consideration  ?  They  were  purchasers 
originally  under  the  deed  of  the  13th  June,  1807. 

But  on  the  face  of  that  deed  it  is  voluntary ;  and  that  being  so,  it 
could  only  be  determined  on  a  trial  properly  directed  by  the  court, 
whether  that  was  or  was  not  a  valid  instrument.  So,  again,  with 
reference  to  the  original  deed  of  February,  1807,  how  was  it  to  be 
tried  whether  it  was  voluntary  or  for  valuable  consideration  ?  On 
the  face  of  that  deed  it  was  a  deed  for  yaluable  consideration,  be- 
cause there  was  a  covenant  on  the  part  of  Bindon  Scott  to  pay  and 
discharge  his  father's  debts.     That  is  to  all  intents  and  purposes  a 
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valuable  consideration.  It  may  be  that  was  a  fraud,  and  that  it  was 
merely  colorable.  The  evidence  would  seem  to  show  the  contrary ; 
but  whether  that  wa^  good  or  not  was  exactly  the  question  to  have 
been  tried  at  law,  and  upon  which  the  trial,  in  truth,  proceeded.  In 
the  result  of  that  trial,  it  has  been  established  by  the  jury  that  the 
first  deed  was  voluntary,  and  that  the  second  was  not  voluntary. 
That,  upon  the  motion  for  a  new  trial  in  the  Court  of  Queen's  Bench, 
was  partly  reversed.  The  Court  of  Queen's  Bench  were  of  opinion 
that  the  first  deed  was  a  deed  for  valuable  consideration,  and  that 
the  second  was  a  deed  without  valuable  consideration.  The  court 
consequently  directed  a  new  trial.  The  parties  have  not  chosen  to 
avail  themselves  of  a  new  trial,  and  the  result  must  be,  that  we  must 
consider  that  judgment  to  be  binding  and  conclusive  upon  the  parties. 
Well,  then,  my  lords,  what  is  now  insisted  upon  is,  that  no  relief 
ought  to  have  been  given,  supposing  the  second  deed  to  have  been 
in  its  inception  a  voluntary  deed,  but  still,  that  William  Scott's 
children  were  purchasers  for  value.  William  Scott  married,  and  on 
that  occasion  the  deed  was  produced  and  acted  upon.  Then,  upon 
the  authority  of  Brown  v.  Carter  and  two  cases,  although  the  deed  was 
voluntary  in  its  inception,  yet  it  is  said,  as  the  parties  acted  upon  that 
deed,  and  treated  it  as  being  the  deed  which  gave  the  estate  to  William's 
issue,  and  William's  wife  married  upon  the  faith  of  that  being  the  deed 
to  provide  for  her  and  her  issue,  therefore  the  voluntary  character  of 
the  deed  is  displaced.  But  that  cannot  prevail  if  the  first  deed  was 
a  good  deed,  as  undoubtedly  there  is  upon  the  trial  no  finding  of  the 
jury  effectual  to  displace  it  It  is  a  valid  deed ;  therefore  it  is  really 
thus :  There  are  two  deeds — a  deed  for  value  in  February,  and,  if 
you  please,  another  deed  in  June,  which,  though  not  then  for  value, 
was,  according  to  the  arguments,  made  a  deed  for  value  in  1815.  By 
the  rule,  qu\  prior  tempore  potior  est  jure,  the  first  deed  in  February 
must  prevail,  as  having  been  a  deed  for  value,  and  of  course  would 
take  precedence  over  the  deed  which  was  subsequently  executed. 

My  lords,  it  appears  to  me  that  the  whole  case  depends  upon  the 
fact  that  the  parties  acquiesced,  in  truth,  in  the  notion,  that  upon 
the  finding  of  the  jury  upon  this  trial  it  must  be  taken  to  be  that  the 
jury  have  found  the  first  deed  to  have  been  a  deed  for  value,  and  the 
second  deed  to  have  been  a  deed  not  for  value.  That  being  so,  it 
follows  of  course,  that  the  plaintiif,  who  seeks  relief  upon  the  footing 
of  Jhat  deed,  which  relief  would  have  been  purely  legal  but  for  the 
outstanding  legal  estate,  must  properly  have  such  relief  given  to  him 
in  equity  as  to  put  him  In  such  a  situation,  as  to  the  validity  of  the 
deed  at  law,  as  if  the  estates  had  been  legal,  and  not  equitable. 
With  regard  to  the  suggestion  that  this  outstanding  legal  fee  acquired 
by  disseisin  is  to  defeat  the  rights  of  the  parties,  I  do  not  concur  in 
the  observations  which  have  been  made.     It  is  admitted  that  if  the 

{)arty  who  had  so  got,  by  virtue  of  the  statute  of  limitations,  the 
egai  fee,  had  got  it  by  conveyance,  with  notice  that  the  party  from 
whom  he  got  it  was  a  trustee — it  is  admitted  that  he  could  not  have 
taken  it  except  upon  the  trusts  upon  which  the  party  from  whom  he 
took  it  held.     It  appears  to  roe  that  he  is  exactly  in  the  same  posi- 
VOL.  xxvii.  2  • 
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tion.  The  legal  fee  was  in  Bindon  Scott  by  conveyance ;  and  whether 
William,  who  was  in  possession  of  Knoppogue,  got  it  from  him 
by  conveyance,  or  any  other  means,  the  result  appears  to  me  just 
the  same ;  he  only  holds  it  exactly  in  the  same  manner  as  the  party 
from  whom  it  came.  Under  these  circumstances  it  was  perfectly 
right  to  direct  a  trial,  and  the  result  of  the  trial  must  be  taken  to  be 
that  which  was  the  result  of  the  motion  for  the  new  trial  in  the  Queen's 
Bench  in  Ireland.  That  being  so,  the  only  remaining  questions  are  as 
to  the  propriety  of  the  second  decree,  which  appears  to  me  really  to 
admit  of  no  sort  of  doubt.  It  was  perfectly  right  that  the  party  should 
have  a  decree  putting  him  in  possession  of  that  which  was  outstanding 
in  trustees,  and  an  account  of  rents  for  six  years,  which  the  court  is 
invariably  in  the  habit  of  giving,  namely,  an  account  of  the  mesne  profits 
for  six  years  from  the  person  who  holds  of  the  party  entitled,  as  if  it 
had  been  a  legal  instead  of  an  equitable  estate.  Under  these  circum- 
stances, I  shall  move  your  lordship  that  the  decree  should  be  affirmed. 

Lord  Brougham  concurred. 

Lord  St.  Leonards.  My  lords,  I  also  think  that  this  cietse  must 
be  decided  against  the  appellant.  As  the  questions  are  of  some  im* 
portance,  I  shall  trespass  upon  your  lordships  for  a  short  time.  As 
I  understand  the  argument  of  the  appellant,  there  could  be  nothing 
to  put  the  case  upon  but  simply  upon  the  legal  title.  He  says  :  ^'1 
have  a  legal  title  by  adverse  possession,  and  I  am  in  a  situation  in 
which,  in  a  court  of  equity,  you  are  not  entitled  to  claim  relief  against 
me ;  therefore  I  claim  legal  title  alone."  Now,  as  regards  his  legal 
title,  that  came  before  a  court  of  law  in  Ireland,  and  the  court  of  law 
decided  that  the  legal  title  did  prevail,  independently  of  any  equity 
under  the  statute  of  limitations.  Now,  that  depended  upon  a  very 
nice  point  If  there  had  been  originally  a  conveyance  in  this  case  of 
the  legal  estate,  instead  of  being  a  conveyance  of  the  equitable 
estate,  it  is  perfectly  clear  that  the  statute  of  limitations  would 
have  been  no  bar,  because  then  William,  taking  by  a  conveyance 
(which  is  what  distinguishes  this  from  the  cases  where  there  is  an 
adverse  possession  without  a  conveyance^  from  a  man  who,  under 
a  settlement,  was  tenant  for  life,  never  could  have  set  up  his  posses- 
sion during  that  tenancy  for  life ;  as  the  tenant  for  life  he  would  be 
tenant,  and  although  it  would  be  conveyed  to  him  in  words  for.  his 
own  life,  he  never  could  have  set  up  that  estate,  so  acquired  by  actual 
conveyance,  as  a  bar  to  the  remainderman  under  the  settlement, 
under  which  the  person  who  conveyed  to  him  claimed.  Therefore 
this  singular  state  of  circumstances  happened,  and  the  consequence 
is  what  I  will  state.  The  legal  fee  was  outstanding;  the  conveyance, 
therefore,  was  only  of  the  equitable  estate ;  but  the  person  who  had 
the  equitable  tenancy  for  life  conveyed  to  William  what  must  be 
held  to  pass  (with  the  view  I  am  now  regarding  it)  only  his  life 
estate ;  thus  the  remaindermen  were  not  affected.  If  the  person  who 
had  thus  conveyed  ultimately  obtained  a  reconveyance  of  the  legal 
fee,  that  was,  as  regarded  him,  an  admission  that  the  legal  fee  at  that 
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moment  was  an  operative  estate.  What  was  the  conseqaence  ?  The 
eonsequence  was,  that  that  legal  estate,  and  the  lease  and  release, 
would  not  operate  by  estoppel ;  and  therefore  his  previous  conveyance 
would  not,  as  in  many  cases  of  life  interest,  operate  by  way  of 
estopped  against  the  legal  fee  which  he  had  subsequently  obtained ; 
but  the  moment  that  he  obtained  that  legal  fee  he%ecame  the  trustee 
for  the  persons  who  claimed  under  the  settlement  Now,  who  were 
the  (>ersons  who  claimed  under  that  settlement  ?  The  first  was  Wil- 
liam Scott,  for  he  had,  by  conveyance,  obtained  the  right  of  the 
equitable  estate  of  Bindon  Scott ;  and  when  Bindon  Scott,  therefore, 
obtained  the  legal  fee,  William  Scott  became  entitled  to  the  equitable 
life  interest  of  Bindon  Scott,  to  be. served  out  of  the  legal  fee. 

Then  at  law  it  would  have  been  open,  I  should  have  apprehended, 
to  contend  (I  mean  to  give  no  opinion  binding  myself  at  all  upon 
that  point,  but  I  confess  I  should  l)e  strongly  disposed  to  think  so) 
that  under  the  statute  of  limitations  this  view  might  have  been  taken 
of  it :  This  estate,  which  you  ( William  Scott)  claim,  yon  claini  by 
conveyance  from  Bindon;  the  legal  estate  was  outstanding,  and 
Bindon  gets  in  that  legal  fee.  Bindon  never  could  have  operated 
against  you  upon  that  legal  estate,  because,  if  ^he  had  been  so 
foolish  as  to  bring  an  ejectment,  equity  would  instantly  have  stop 
ped  that  ejectment:  therefore,  by  the  effect  of  the  operation  of 
the  conveyance  in  fee,  in  point  of  fact,  he  was  stopped  from  asserting 
any  right  to  that  legal  estate  daring  the  whole  of  his  own  life. 
Should  not  there  be  a  corresponding  right  ?  If  the  one  party  is  to  be 
bound,  ought  not  the  other  party  to  be  bound  ?  Where  was  the  dif- 
ficulty in  a  court  of  law,  I  desire  to  know,  to  say  that  William  Scott 
held  under  Bindon  Scott;  and  that  Bindon  Scott  having  obtained 
the  legal  estate,  the  possession  of  William  Scott  was  the  possession 
of  Bindon  Scott ;  and  that  William  Scott,  claiming  under  Bindon 
Scott,  never  could  be  heard  to  say  that  he  held  adversely  under  Bin- 
don by  the  settlement  under  which  William  alone  had  obtained  a 
life  estate  ?  However,  it  was  decided  otherwise,  and  this  house  is 
not  going  to  rescind  or  to  reverse  that  decision.  I  am  only  drawing 
your  lordships'  attention  a  little  to  the  way  in  which  the  matter  really 
stands.  Well,  then,  as  regards  the  equity,  I  can  have  no  doubt  in 
recommending  your  lordships  to  hold,  as  a  point  of  law  not  to  be 
disputed,  that  that  legal  estate  became  a  /trust  for  all  these  persons, 
and  that  consequently,  although  at  law  William  Scott  could,  as 
against  the  children  of  Bindon  Scott,  set  up  his  adverse  possession, 
that  was  no  adverse  possession.  Although  the  phrase  ^  adverse  pos- 
session "  may  be  probably  still  used  in  a  different  sense  to  that  in 
which  it  was  used  before  the  statute  3  &4  Will.  4,  c.  27,  yet  I  see  no 
difficulty  in  advising  your  lordships  to  come  to  the  conclusion,  that 
that  legal  estate  never  could  be  set  up  as  against  those  parties  who 
claim  to  be  entitled  to  the  benefit  of  the  estate.  The  question  at  last 
resolves  itself  into  the  right,  as  between  these  parties  under  the  dif- 
ferent settlements,  who  is  entitled  to  the  estate  ?  Take  the  first  settle- 
ment, under  which  Bindon  Scott  claims.  It  is  perfectly  clear,  in 
point  of  law,  that  upon  the  face  of  that  settlement  it  is  a  settlement 
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for  valuable  consideration,  which  never  can  be  impeached.  No  settle- 
ment ever  was  seen  more  perfectly  for  valuable  consideration  than 
that  settlement  is  upon  the  face  of  it 

Like  any  other  deed,  it  may  be  impeached  by  showing  that  the  con- 
sideration is  not  truly  stated ;  that  that  which  appears  to  be  the  real 
consideration  wastkot  the  true  consideration;  that  it  was  a  sham  and  a 
pretence ;  that  there  was  collusion ;  that  there  was  fraud.  You  go  to  a 
jury  upon  that  very  question,  which  is  to  be  tried  as  to  the  equity  be- 
tween you ;  you  go,  by  the  direction  of  the  court,  to  a  jury  to  try  that 
very  question ;  and  some  ingenious  gentleman  misleads  the  jury,  and 
persuades  them  that  that  which  is  the  real  consideration  is  a  sham  one, 
and  that  which  is  no  consideration  is  the  real  one.  But  what  does 
the  court  say,  when  it  comes  back  to  the  court  ?  The  court,  with 
proper  notions  of  law,  holds,  that  upon  the  face  of  it,  it  was  one  for 
valuable  consideration,  and  the  other  was  merely  voluntary;  and  then 
the  court  states  that  which  has  never  been  contradicted,  and  cannot 
be  contradicted,  that  there  was  not  a  scintilla  of  evidence  to  show 
that  the  first  consideration  was  a  fraudulent  one.  No  attempt  is 
made  to  shake  that  consideration.  Well,  then,  what  is  the  conse- 
quence? Why,  ^hat  the  first  deed  stands,  and  that  the  second  can- 
not interfere,  with  it,  as  far  as  regards  the  consideration.  Well,  then, 
you  are  to  go  back  to  a  jury  to  try  that  question.  You  have  a  right 
to  have  that  question  retried,  and  when  the  moment  comes  at  which 
you  ought  to  try  that  question,  you  entirely  withdraw  from  the  right 
which  has  been  given  to  you ;  you  desert  the  case  altogether ;  you  do 
not  attempt  to  go  before  another  jury,  to  show  that  which  you  might 
show  if  you  could,  namely,  that  the  consideration  was  a  sham  one, 
and  not  a  real  one,  as  it  appeared  upon  the  face  of  the  deed.  You 
then  let  the  decree  go  against  you,  as  it  is  necessarily  did  go  against 
you,  in  the  court  of  equity ;  and  this  house  is  bound  to  consider,  that 
in  withdrawing  from  the  trial  of  that  question,  which  you  had  the 
opportunity  of  trying,  you  admit  that  the  consideration  in  the  first 
deed  was  a  valid  and  real  consideration,  and  that  there  was  no  pre- 
tence for  alleging  the  want  of  the  consideration  which  you  set  up. 

Then,  I  say,  this  house  must  consider  it  in  that  respect  as  a  settled 
point  that  it  was  a  real  consideration.  The  truth  is,  when  you  look 
at  the  deeds  with  the  eye  of  a  real  property  lawyer,  all  difficulty 
vanishes.  I  never  could  understand  where  the  difficulty  was  in  this 
case.  The  first  deed  was  a  perfectly  binding  deed,  and  there  was  an 
attempt  to  concoct  and  set  up  a  title  as  against  the  deed.>  I  cannot 
mention  Mr.  Burton's  name  without  stating  the  high  respect  and 
regard  which  I  have  for  that  learned  person,  who  became  so  illus- 
trious a  judge  in  Ireland.  Mr.  Burton  says  himself  what  is  printed 
here,  that  he  was  pressed  with  business,  and  not  able  to  do  more  than 
to  chalk  out  the  draft.  He  did  not  give  the  advice  which  I  should 
have  expected  from  his  practical  knowledge;  but  he  did  advise  the 
parties,  if  the  first  deed  was  not  upon  the  register,  to  do  that  which 
no  counsel  ever  should  advise  parties  to  do — that  is,  to  put  aside 
and  cancel  a  deed,  and  endeavor  to  make  a  title  in  lieu  of  it  In 
my  experience,  I  never  knew  any  attempt  of  the  sort  which  did  not 
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end  in  failure,  and  in  involving  the  parties  in  litigation,  probably  as 
expensive  and  as  long  as  this  has  been.  Now,  my  lords,  the  attempt 
was  to  get  rid  of  the  deeds,  and  form  a  new  title.  Those  two  subse- 
quent  deeds  were  meant  for  that  purpose.  As  far  as  William  could 
found  his  title  upon  the  previous  deed,  it  is  perfectly  clear,  from  the 
statement,  that  you  must  consider  that  the  deed  which  has  never 
been  produced  is  a  deed  which  contained  the  power  revoking  it ;  you 
can  only  have  the  statement  as  you  find  it,  that  the  power  was  exer- 
cised. The  consequence  is,  that  the  title  ceased »- there  was  no  real 
consideration.  If  there  were  consideration,  the  first  deed  now  stands 
as  the  deed  for  valuable  consideration ;  it  was  prior  in  point  of  date, 
and  was  upon  the  register  before  the  second  deed  was  executed.  The 
second  deed,  whether  valuable  or  not  valuable,  never  could  come 
into  competition  with  the  first  deed,  and  therefore  the  appellant  is 
debarred.  I  have  listened  with  great  attentioai  to  the  case  on  the 
part  of  the,  appellant  as  to  the  supposed  fraud  in  the  outstanding  deed. 
There  is  not  a  pretence  for  the  allegation,  and  no  evidence  to  touch 
the  question.  That  deed  contained  other  denominations;  and  Mr. 
Burton  particularly  said,  and  sent  this  instruction  to  the  parties^  that 
the  deed  could  not  be  cancelled,  because  it  contained  other  estates. 
It  was  the  absolute  duty  of  the  solicitor  to  register  that  deed,  in  order 
to  give  efiect  to  those  titles  which  were  not  intended  to  be  affected 
by  the  new  arrangement.  The  new  arrangement  was  a  contrivance 
—  I  regret  it  was  ever  resorted  to  —  to  defeat  the  actual  title,  and  it 
bas  failed  in  the  object  which  the  parties  had.  I  am  clearly  of 
opinion  that  there  is  not  the  least  pretence  for  its  affecting  the  title 
in  this  case.  Therefore  I  submit  to  your  lordships  that  this  appeal 
should  be  dismissed,  with  costs. 


Mayob  of  South  Molton  t;.  The  Attorney-General. 

May  i,  1854. 

Charity — Gift  of  the  Surplus  —  Increased  Rents  of  Estates  —  CSwt- 

strtiction  of  WilL 

A.  by  his  will,  after  reciting  that  he  had  founded  a  school  which  had  prospered  greatly,  gave 
and  bequeathed  to  the  corporation  of  S.  and  their  successors  forever  all  his  right  in  certain 
lands,  "  provided  and  npon  condition  that  they  do  |xay  "  40/.  per  annnm  to  the  said  school 
and  certain  other  specific  bequests ;  and  then  he  said,  '*  the  overplus  which  the  said  lands 
do  produce,  beyona  and  more  than  all  these  disbursements  do  amount  unto,  (which  I  do 
find  and  compute  to  be  about  60/.  per  annum,)  shall  go  unto  him  who  is  and  shall  be 
Mayor  of  S.  for  the  time  being,  towards  the  expenses  of  the  mayoralty."  The  will 
referred  to  an  account  annexed  en  the  "  income  and  outgoings  "  of  all  he  had  given  to  the 
corporation  of  S. ;  and,  after  setting  down  under  "  outgoings  **  all  the  specific  disburse- 
ments as  expressed  in  the  will,  a  balance  of  about  60/.  appeared,  whicn  was  described 
"  balance  which  the  corporation  of  S.  will  gain  per  annum ;  and  whatever  the  balance 
{de  claro)  proves  to  be,  more  or  less,  it  is  given  every  year  to  him  that  shall  be  Mr.  Mayor 
in  being."  The  rents  having  subsequently  greatly  increased,  and  an  information  havmg 
hofsa  fifid  to  declare  the  right  thereto :  — 

3* 
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Held,  reversing  the  decree  of  the  M.  It,  that  the  will  contained  an  absolnte  and  nncondi* 
tional  gift  to  the  corporation  of  S.  of  the  surplus  which  remained  after  paying  the  specific 
disbursements  mentioned  in  the  will,  and  that  the  objects  did  not  share  the  increased  rentf 
in  the  proportions  in  which  they  stood  to  each  other  at  the  time  of  the  wilL 

The  state  of  the  authorities  commented  on. 

Whether  The  Attorney-General  v.  The  Drapers'  Company,  4 Bear.  67,  was  rightly  decided? 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls. 

In  1680,  Hugh  Sqaier  built  a  free  school  and  a  master's  house  in 
the  town  of  South  Molton.  By  an  indenture  dated  in  1686,  he 
assigned  them  to  five  trustees,  and  after  reciting  his  intention  to  settle 
1,000/.,  or  lands  to  that  value,  for  the  better  support  thereof,  be  gave 
directions  as  to  the  school,  and  reciting  that  there  was  about  50^  per 
annum,  or  money  to  that  value,  desired  to  be  given  by  him  for  a 
perpetual  endowment,  he  directed  20/.  each  to  be  paid  to  two  masters, 
3/.  for  an  annual  feast,  and  71.  per  annum,  (or  what  should  remain 
of  the  501.  per  annum,)  or  thereabouts,  for  the  reparation  and  im- 
provement of  the  premises. 

On  24th  February,  1709,  the  said  Hugh  Squier  made  his  will,  of 
which  the  material  parts  were  as  follow:  "And  whereas  I  have, 
about  twenty-eight  years  ago,  erected  and  built  a  free  school  in  the 
town  of  South  Molton,  in  Devon,  for  the  teaching  of  thirty  poor 
people's  children  to  write  and  keep  accounts,  thereby  to  fit  them  for 
any  ordinary  trades  and  employments ;  and  whereas  the  said  school 
hath  prospered  hitherto  very  well  under  the  government  of  five 
trustees,  who  had  managed  that  affair  according  to  divers  rules  and 
directions  contained  in  a  book  of  orders  left  with  them  by  mef  the 
founder  for  that  purpose ;  and  my  will  is  that,  as  often  as  any  two 
of  the  five  trustees  shall  die  away,  &c.,  and  it  is  expected  from  those 
particular  men,  the  five  trustees,  that  they  shall  take  upon  them  the 
care  of  paying  out  of  the  revenue  of  Northam  and  Upcott  and  West- 
minster 291.  2s.  9d.  to  the  church  of  Windsor  every  year,  and  to  do 
it  betwixt  Michaelmas  and  Christmas,  for  rents  and  tenths,  and  15L 
at  the  end  of  every  four  years  for  a  fine,  for  the  adding  of  four  years 
de  novo  unto  their  lease,  or  else  30^  at  the  end  of  every  seven  years, 
as  their  custom  of  renewing  is,  together  with  3/.  i7s.  lOd.  for  the 
charges  of  passing  and  making  every  new  lease,  and  adding  either 
four  or  seven  years  thereunto,  and  by  this  renewing  at  every  four  or 
seven  years'  end,  to  make  their  estate  perpetual ;  and,  having  observed 
that  the  church  of  Windsor  did  take  it  more  kindly  when  I  renewed 
at  four  than  at  seven  years'  end,  therefore  I  do  recommend  to  the  five 
trustees  to  renew  at  every  four  years ;  and  for  their  taking  this  care  par- 
ticularly upon  themselves  they  shall  receive  a  reward  of  20^.,  I  say  twen- 
ty shillings,  per  annum,  unto  each  trustee,  for  all  the  time  ttiey  are  in 
this  eniployment ;.  and  for  the  defraying  of  this  charge,  and  for  the  afore- 
said intent  and  purpose,  and  also  to  the  further  uses  that  are  hereinafter 
expressed :  I  do  give  and  bequeathe,  unto  the  mayor  and  aldermen  of  the 
borough  of  South  Molton,  in  Devoo,  and  to  their  successors,  forever,  all 
my  right,  title,  and  estate  which  I  have,  or  hereafter  shall  have,  in  the 
parish  of  Northam,  in  Devon,  except  the  presentation,  which  is  re- 
served for  reasons  which  hereinafter  are  expressed,  provided  and  upon 
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condition  that  they  do  permit  —  Ayres,  the  present  ^icar  of  that 
parish,  and  his  successors  forever,  oto  have,  hold,  and  enjoy  the 
vicarage-house,  with  the  gardens,  orchards,  and  the  glebe  lands,  lands 
thereunto  belonging,  or  therewith  now  enjoyed,  and  also  all  the  obla- 
tions, offerings,  and  surplice  fees,  and  Easter  duties  that  may  arise 
out  of  the  same,  and  do  also  pay  him,  the  said  Mr.  Ayres,  and  his 
successors,  16/.,  I  say  sixteen  pounds,  per  annum,  by  quarterly  pay- 
ments ;  and  do  also  pay  the  above-mentioned  sums,  which  the  church 
of  Windsor  doth  usuallv  and  reasonably  require  for  a  fine  upon  every 
such  renewing  of  their  lease,  as  their  custom  of  renewing  is ;  and  do 
also  pay  5/.  155.  per  annum  yearly  unto  George  Whicher  his  alms- 
houses in  Westminster ;  and  also  do  pay  40/.  per  annum  towards  the 
maintenance  of  South  Molton  free  school,  that  is  to  say,  251.  to  the 
schoolmaster,  5/.  to  the  trustees,  3/.  for  their  two  usual  feasts  at  their 
visitation,  and  7/.  for  the  reparations  of  the  school  and  schoolhouse, 
and  the  highways  between  the  schoolhouse  and  Molebridge — in  all 
40/.  per  annum ;  and  the  overplus  which  the  said  Upcott  and  Nortbam 
do  produce,  beyond  and  more  than  all  these  disbursements  do  amount 
tinto,  (which  I  do  find  and  compute  to  be  about  60/.  per  annum,) 
shall  go,  the  one  half  thereof  always  unto  him  who  is  and  shall  be 
mayor  of  South  Molton  for  the  time  being,  towards  the  expenses  of 
mayoralty,  and  the  other  half  towards  the  mending  of  the  highways 
in  and  near  the  town  of  South  Molton,  in  Devon."  The  testator 
then  gave  three  leasehold  houses  in  St  Martin's-le-Grand  to  th^ 
parish  of  St.  Margaret's,  Westminster,  the  rents  of  which  were  to  bp 
appropriated  to  various  purposes ;  and  then  proceeded :  ^  And  be- 
cause that  several  sums,  whilst  they  stand  written  in  words  at  length, 
and  until  they  are  set  down  in  figures,  (the  one  sum  under  the  other,) 
cannot  well  be  cast  up,  therefore,  I  have  drawn  up  several  accounts 
—  the  one  of  all  I  have  now  given  unto  the  corporation  of  South 
Molton,  in  Devon,  and  to  the  free  school  which  I  built  there  about 
28  years  ago ;  and  the  other  of  all  I  have  given  unto  the  parish  of 
St  Margaret's,  Westminster.  Both  of  these  accounts  I  do  make  to 
be  part  of  this  my  will ;  and  my  will  and  meaning  is,  that  all  what  I 
have  given  unto  the  corporation  of  South  Molton,  and  to  the  free 
school  which  I  built  there,  shall  be  delivered  over  unto  them  by  my 
executors  from  the  time  of  my  death ;  but  what  I  have  given  to  the 
parish  of  St  Margaret's,  Westminster,  my  executors  shall  continue 
to  keep,  and  the  profits  of  it,  in  their  own  hands,  and  to  their  own 
use,  for  one  year  after  my  decease." 

The  account  referred  to  in  the  will  was  as  follows,  and  intituled 
<<  An  account  of  the  product  and  of  the  outgoings  of  all  the  things 
which  I  have  bestowed  on  the  corporation  of  South  Molton,  and  the 
free  school  I  built  there." 

^^  Income  £   s.  d. 

Of  all  my  estate  in  Northara,  except  the  patronage  and 

choosing  their  ministers  upon  all  occasions,  which  I  do 

give  to  the  parish  itself 125    0   0 

All  my  estate  in  Upcott,  being  better  than  inheritance,  per 

annum 15   0   0 
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A  rent  charged  upon  the  vestry  and  parish  of  St  Mar- 
garet's, Westnninster,  which *they  are  to  pay  once  a 
year  out  q{  83/.  per  annum  which  I  have  settled  upon 
them  for  this  and  some  other  good  uses 20    0   0 

In  all  per  annum    «     £  160    0   0 
"  The  Outgoings. 

For  the  five  trustees  20^.  per  annum  a-piece,  for  their  par- 
ticular care  in  governing  the  school,  in  receiving  their 
rents,  in  paying  the  high  rent  every  year,  and  the  ac- 
customed fines,  either  at  four  or  seven  years'  end,  by 
which  your  estate  will  become  perpetual,  and  the  same 
as  Mr.  Haach  for  the  Sheaf  of  South  Molton      ...      500 

To  the  schoolmaster  of  this  free  school,  from  the  time  of 
my  death,  per  annum  only 2500 

For  their  two  usual  feasts  of  visitation  of  the  school  per 
annum • 800 

For  reparation  of  the  school  and  schoolhouse,  and  the 

lands  before  it,  per  annum 700 

To  the  church  of  Windsor,  every  year,  for  their  high  rents 
and  tenths,  &c 29   2   9 

For  a  fine  of  15/.  once  in  four  years,  and  3/.  175.  IQdL 
charges  for  making  every  new  lease  —  in  all  18/.  175. 
lOrf.  at  every  four  years'  end,  one-fourth  part  whereof  is      4  14  5j- 

To  the  Vicar  of  Northam  and  his  successors  for  the  time 
being,  per  annum 16    0   0 

Also  to  the  executors  of  George  Whicher's  almshouses  in 

Westminster,  per  annum       ••.«.,«•••      5  15  0 

£95  12  2i 
Balance  which  the   corporation   of  South   Molton  will 
gain  per  annum,  excepting  13/.  85.  per  annum  land-tax, 
whilst  that  lasteth,  and  the  pooi^s-rate,  whereof  the 
tenant  (by  his  lease)  pays  the  moiety 64  7  9j^ 

£160  0  0 
^*  If  the  taxes  to  church  and  poor  do  not  abate  somewhat  thereof, 
but  the  parliament  choose  to  exempt  Windsor,  and  schools  and  alms- 
house from  taxes ;  but  whatever  the  balance  {de  claro)  proves  to  be  * 
more  or  less,  the  half  thereof  is  given  every  year  to  him  that  shall  be 
Mr.  Mayor  in  being,  and  the  other  half  towards  mending  the  high- 
ways in  or  near  South  Molton,  especially  between  Molebridge  and 
the  schoolhouse. 

llem.  1  do  desire  the  corporation,  out  of  their  64/.  75.  9;^^,  to  pay 
for  the  children's  pens,  ink,  and  paper." 

The  testator,  Hugh  Squier,  died  shortly  after  the  date  of  the  will, 
and  made  no  other  provision  for  the  school  except  what  was  con- 
tained in  the  will.  The  value  of  the  property  had  greatly  increased, 
and  in  1850  the  gross  rental  amounted  to  more  than  650/.  a  year. 
The  surplus  or  residue  of  the  clear  income,  after  paying  the  sum  of 
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I  —  ■  ■ 

40/.  to  the  trustees  for  the  time  being  of  the  said  school,  and  also 
making  the  other  specific  payments  directed  by  the  will,  and  after 
paying  for  mending  the  highways  near  the  town  of  South  Molton, 
had  been  retained  by  the  mayor  and  corporation,  and  applied  by 
them  to  their  own  purposes. 

On  8th  April  1850,  an  information  was  filed  by  the  Attorney- 
General,  on  the  relation  of  James  Miles,  of  the  king's-road,  Chelsea, 
against  the'  trustees  of  the  school,  and  the  then  Mayor  of  South 
Molton ;  and  it  was  thereby  prayed  that  it  might  be  declared  thAt  the 
lands  and  property  devised  and  bequeathed  by  the  said  Hugh  Squier 
were  held  by  the  corporation  of  South  Molton  for  charitable  purposes 
only,  and  that  the  whole  of  the  rents  ought  to  be  applied  to  the 
several  charitable  purposes  expressed  in  the  will,  in  the  proportion 
which  the  original  amount  devised  as  bequeathed  to  each  such  charity 
bore  to  the  whole  income  of  the  property,  and  that  it  might  be 
referred  to  the  master  to  take  the  accounts,  and.  make  the  inquiries 
accordingly.  The  corporation  of  South  Molton,  in  their  answer, 
admitted  the  facts,  as  already  stated,  and  submitted  to  the  court 
whether  they  were  bound  to  apply  any  larger  sum  than  the  above 
40/.  to  the  said  free  school.  The  trustees  of  the  school  also  put  in 
their  answer.  The  cause  came  on  to  be  heard  before  Sir  J.  Romilly, 
M.  R.  on  2dth  July,  1851,  when  bis  Honor  made  a  decree,  declaring 
that  the  objects  in  whose  favor  the  rents  and  profits  of  the  estates 
had  been  bequeathed  in. trust  to  the  corporation  were  formerly  and 
then  entitled  to  participate  in  the  increased  rents,  in  the  proportions 
in  which  such  rents  were  given  by  the  will  respectively  ;  and  a  refer- 
ence was  made  to  the  master  accordingly:  (14  Beav.  357.)  Against 
that  decree  the  corporation  now  appealed. 

The  Solicitor- General^  (Bethell,)  and  Karslake,  for  the  appellants, 
contended  that  the  will  of  Hugh  Squier  contained  an  absolute  and 
unconditional  gift  to  the  Mayor  of  South  Molton  towards  the  ex- 
penses of  the  mayoralty,  of  one  half  of  the  overplus  arising  from  the 
estates  of  Northam  and  Upcott,  over  and  above  the  disbursements 
specified  in  the  will.  The  testator  did  not,  according  to  the  true 
construction,  intend  the  free  school  and  other  charities  to  participate 
in  the  increased  rents  and  profits  of  the 'estates  in  the  proportions  in 
which  the  rents  at  the  date  of  the  will  were  directed  to  be  applied. 
Accordingly,  the  attorney-general  had  established  no  case  for  relief, 
and  the  information  ought  to  have  been  dismissed  with  costs.  Au- 
thorities referred  to  :  AUomey- General  v.  Major  of  Bristol^  2  Jac.  & 
W.  294;  Attorney- General  v.  Draper's  Company ^  4  Beav.  67 ;  Attorney- 
General  V.  Skinner^s  Company,  2  Russ.  435 ;  Thetford  School  case,  8 
Co.  Rep.  130  b]  Attorney- General  v.  Brasenose  College,  8  Bligh,  N. 
S.  377,  and  2  CI.  &  Fin.  295;  Jack  v.  Burnet,  12  CI.  &  Fin.  812  ;  Re 
Jordeyns  Charity,  1  Myl.  &  K.  416 ;  Attorney-  General  v.  Haberdashers^ 
Company,  1  Bro.  C.  C.  103 ;  Attorney-  General  v.  Solly,  5  Law  J.  Rep. 
Chanc. ;  Attorney-  General  v.  Grocers'  Company,  6  Beav.  526  ;  Attor- 
ney- General  v.  Gordwainers^  Company,  3  Myl.  &  K.  634 ;  Attorney- 
General  V.  Smythies,  2  Russ.  &  M.  717. 
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Roll,  Q,  C,  and  W.  Morris^  for  respondents,  contended  that  on  a 
true  construction  of  the  will,  the  free  school  and  the  other  objects  of 
testator's  bounty  were  to  receive  the  whole  of  the  then  income  of  the 
property,  and  that  the  mayor  and  aldermen  were  trustees  only  of  such 
property.  The  cestuis  que  trust  were  entitled  to  the  increased  rents 
in  the  relative  proportions  in  which  they  stood  at  the  date  of  the  will : 
Attorney'  General  v.  The  Merchant  Ventures^  Company  of  Bristol^  17 
Law  J.  Rep.  Chanc.  Reliance  was  chiefly  placed  on  The  Attorney" 
General  v.  The  Drapers^  Company^  4  Beav.  67. 

The  Solicitor'  General  replied 

The  Lord  Chancellor.  My  lords :  As  this  case  was  opened 
yesterday,  and  has  therefore  occupied  two  days,  it  has  given  time  to 
those  who  have  heard  it  to  deliberate  on  what  the  judgment  of  the 
house  ought  to  be;  and  I  think  we  sh^U  not  be  proceeding  with  any 
undue  haste,  if  I  ask'your  lordships  now  to  come  to  a  decision  of  the 
question  before  you.  In  general,  it  is  your  lordships'  habit  to  con- 
sider cases  some  short  time  before  you  give  your  judgment;  but,  as 
in  this  case  an  opportunity  has  been  afforded  us  of  looking  into  the 
authorities  since  the  case  was  opened  yesterday,  I  feel  no  difficulty 
in  moving  your  lordships  to  come  to  a  decision  at  once.  My  lords, 
I  cannot  but  think  that  this  decree,  which  I  for  one  conceive  to  be 
erroneous,  was  pronounced  in  this  case  in  consequence  probably  of  the 
attention  of  the  very  learned  judge  by  whom  it  was  made  having  been 
directed  into  a  somewhat  erroneous  channel ;  because  I  observe  that 
the  arguments  seem  to  turn  on  the  question  whether  this  is  what  is 
called  a  condition  or  a  trust  That  really  is  an  argument  entirely 
beside  the  merits  of  the  case.  This  is  a  case  in  which  the  only  point 
really  to  be  decided  is,  what  were  the  intentions  of  the  testator,  legit- 
imately to  be  collected  from  the  words  of  his  will  ?  My  lords,  I  will 
consider  the  case  first  of  all  assuming  that  there  had  been  no  decis- 
ions on  the  subject  of  these  charitable  cases,  but  that  we  were  now 
deciding  the  question  for  the  first  time.  I  cannot  but  believe  that, 
if  we  were  in  that  state  of  things,  there  could  be  no  two  opinions 
on  the  subject  The  language  seems  to  me  to  be  so  perfectly  clear, 
that  nothing  but  the  former  decisions,  which  are  supposed  to  fetter 
your  lordships'  judgment,  can  at  all  raise  a  doubt  about  the  matter. 
This  testator,  having  an  interest  in  the  town  of  South  Molton,  in 
which  place  some  twenty-five  or  thirty  years  before  the  date  of  his 
will  he  had  erected  a  school,  for  the  purpose  of  having  reading,  writ- 
ing, and  arithmetic  taught  —  in  some  degree  a  classical  school  — 
makes  his  will.  By  that  will,  he  appropriates  certain  property,  which 
he  desires  shall  be  held  for  keeping  up  the  school.  And  the  way  in 
which  he  does  so  is  this.  After  stating  that  his  property  consists  of 
leaseholds,  to  be  renewed  at  certain  intervals  of  either  seven  or  four 
years  — he  recommends  four  years  —  he  proceeds  thus:  "And  for  . 
the  defraying  of  this  charge,  (that  is,  the  charge  for  keeping  up  the 
estate  for  the  benefit  of  the  school,)  "  and  for  the  aforesaid  intent  and 
purpose,  and  also  to  the  further  uses  that  are  hereinafter  expressed,  I 
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do  give  and  bequeathe  unto  the  mayor  [bis  lordship  read  as  above  set 
forth  down  to  the  words]  per  annum  yearly  unto  George  Whicher  his 
almshouses  in  Westminster.  / 

Now  we  come  to  the  part  which  gives  rise  to  the  main  question 
before  your  lordships :  <'  And  also  do  pay  40/.,"  &c.  [reads  to  the  words] 
*^  towards  the  mending  of  the  highways  in  and  near  the  town  of 
South  Molton,  in  Devon."  Now,  supposing  it  had  ended  there,  and 
there  had  been  no  authority  fettering  your  lordships'  judgment,  I 
would  ask,  with  confidence,  could  anybody  doubt  that  what  was  to 
go  to  the  school  was  the  40/.  a  year ;  and  that,  whatever  the  surplus 
was,  be  it  more  or  less,  it  was  to  go  one  half  to  the  mayor,  and  the 
other  half  towards  keeping  in  repair  the  highways  ?  If  it  had  rested 
on  the  part  of  the  will,  I  should  have  said  there  was  not  the  least 
doubt  on  the  subject.  If  that  even  were  at  all  doubtful,  it  seems  to 
me  that  any  possible  doubt  which  there  might  have  been,  indepen- 
dently of  the  authorities,  would  be  cleared  up  by  what  follows  at  the 
foot  of  the  will,  which  is  this. '  The  testator,  remarking  that  it  would 
be  difficult  to  tell  until  he  had  reduced  the  account  into  a  tabular 
form  what  the  fractions  were,  refers  to  an  account  which  he  proposes 
to  add,  and  does  add  at  the  foot  of  his  will,  <*  an  account  of  the  pro- 
duct and  of  the  outgoings  of  all  the  things  which  I  have  bestowed 
on  the  corporation  of  South  Molton,  and  the  free  school  I  built  there." 
He  had. given  this  property  to  South  Molton,  for  the  benefit  of  the 
free  school.  But '  some  attempt  is  made  to  raise  a  doubt  upon  the 
expressions,  as  if  he  had  given  it  to  the  school  as  well  as  to  the  corpora- 
tion. That  is  reasoning  in  a  way  that  I  must  confess  I  cannot  quite 
understand ;  he  had  given  it  to  the  corporation  and  to  the  school  "— 
to  the  corporation  for  the  benefit  to  a  certain  extent,  of  the  school, 
and  for  certain  other  purposes  for  the  benefit  of  the  mayor,  who  was 
member  of  the  corporation.  That  is  the  loose  way  in  which  be  de- 
scribes the  account.  He  then  goes  on  giving  an  account  of  his  in- 
come, and  be  puts  the  estate  at  Northam  of  the  value  of  1251. ;  that 
at  Upcott  at  15/.,  and  then  there  is  a  rentcharge  upon  the  parish  of 
St  Margaret,  Westminster,  of  20/.;  making,  altogether,  160/. 

On  the  other  side,  there  are  the  outgoings.  He  enumerates  the  40/L 
in  different  proportions  for  the  school ;  then  he  states  the  rent  pay- 
able to  the  Dean  and  Chapter  of  Windsor ;  he  estimates  the  fines 
payable  every  four  years  at  4/.  14*.  5}c/.  the  payment  to  the  vicar  16/. 
a  year,  to  the  almshouses  at  Westminster  5/.  15^. ;  and  then  he  adds  : 
^'  Balance  which  the  corporation  of  South  Molton  will  gain  per  an- 
num, excepting  13/.  8^.  per  annum  land-tax,  whilst  that  lasteth,  and 
the  poor's  rate,  whereof  the  tenant  (by  his  lease)  pays  the  moiety, 
64/.  7^.  91^."  That  is  what  he  describes  as  the  sum  which  the  cor- 
poration of  South  Molton  will  gain.  What  does  that  mean,  suppos- 
ing it  had  stopped  there?  Does  not  that  clear^  show  that  he  esti- 
mates the  estate  as  then  worth  160/.  a  year  ?  He  appropriates  all 
these  different  disbursements,  some  of  which  will  certainly  forever 
remain  the  same,  namely,  the  rent  payable  to  the  Dean  and  Chapter 
of  Windsor — the  fines  of  course  would  be  fluctuating — and  then  he 
states  this  as  the  balance  which  the  corporation  of  South  Molton  will 
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gain  except  that  they  will  have  to  make  certain  appropriations  for 
land-tax  and  poor's  rate.  Can  any  one  doubt  that  what  be  means 
is  that  the  'corporation,  receiving  this  rent,  are  to  pay  40/.  in  the  way 
he  puts  it,  to  pay  the  fines,  to  pay  the  sums^  to  the  vicar  and  to  the 
almshouses ;  and  the  balance  is  what  the  corporation  will  gain  for 
what  he  calls  their  purposes  ?  It  is  not  strictly,  however,  for  their 
purposes ;  one  half  is  to  go  to  the  mayor,  the  other  half  is  to  go  to 
repairing  the  highways.  The  testator  must  have  been  aware  that 
the  amount,  upon  which  the  balance  was  to  be  calculated,  would 
fluctuate — the  gross  sum  would  fluctuate,  (not  the  64/.  7s,  9^,) 
because  the  fines  would  vary.  He  therefore  adds  :  "  If  the  taxes  to 
church  and  poor  do  ftot  abate  somewhat  thereof,  but  the  parliament 
do  use  to  exempt  Windsor,  and  schools  and  almshouses  from  taxes; 
but  whatever  the  balance  proves  to  be,  more  or  less,  the  half  thereof 
is  given  every  year  to  him  that  shall  be  Mr.  Mayor  in  being,  and  the 
other  half  towards  mending  the  highways  in  or  near  South  Molton.'' 
My  lords,  I  cannot  imagine  language  that  a  testator  could  adopt 
more  directly  and  more  pointedly  alluding  to  the  circumstance  that 
he  did  not  want  to  have  any  question  raised  about  whether  it  was 
60/.  or  64/.,  or  whatever  it  might  be.  He  points  out  those  causes 
which  would  influence  the  amount;  but,  be  it  more  or  less,  he  gives 
one  half  to  the  mayor,  the  other  half  to  mend  the  highways.  An  un- 
learned person,  who  knew  nothing  whatever  of  the  decisions,  that 
have  taken  place  on  the  subject  of  these  charitable  questions,  could 
not  have  a  doubt  about  it 

I  must  not,  however,  overlook  the  circumstance  .that  the  M.  R.,  in 
alluding  to  this  note,  interprets  this  doubt  as  to  the  amount  of  the 
balance,  not  in  the  way  in  which  I  should  interpret  it,  as  meaning  to 
say,  in  a  general  way,  that  it  will  fluctuate  from  different  causes; 
but,  putting  the  question  in  a  very  neat  way,  he  considers  that  the 
64/.  7s,  9ld,  is  represented  as  a  definite  proportion,  but  subject  to  in- 
definite charges.  Then  he  says:  '^Although  the  sum  to  be  received 
and  that  they  will  gain  according  to  the  language  of  the  testator, 
might  fluctuate,  that  will  not  be  because  the  64/.  75.  Qj^d,  will  vary, 
but  because  the  charges  upon  the  64/.  7s.  9jc2.  will  vary."  I  confess 
I  think  that  there  is  somewhat  of  refinement  in  that;  but  that,  in 
truth,  that  is  not  a  correct  view  of  the  case,  because  the  64/.  7s.  ^^d, 
may  vary  by  reason  of  the  fluctuating  nature  of  the  fines  which  have 
to  be  paid  ;  and,  although  the  testator  estimates  what  it  was  at  that 
time,  it  cannot  have  been  absent  from  his  mind  that  that  would  make 
the  64/.  7^.  Qjd.  vary ;  and  although  his  language  is  not  perhaps  the 
most  accurate,  such  as  a  conveyancer  would  have  used  for  the  pur- 
pose, yet,  when  I  see  that  the  object  of  the  testator  was  to  constitute 
a  surplus  after  payment  of  these  disbursements,  one  half  of  which  is 
given  every  year  to  the  mayor,  the  other  half  towards  the  repair  of 
the  highways,  I  confess  it  seems  to  me  to  be  a  matter  that,  indepen- 
dently of  authority,  does  not  admit  of  the  least  doubt  in  the  world. 
Everybody  would  say  that  the  40/.  is  to  go  to  the  school ;  the  29/.  2^. 
is  to  pay  the  rent  at  Windsor ;  4/.  14^.  5lcL  is  to  go  for  the  fines ;  16/L 
to  the  vicar ;  5/.  155.  to  the  almshouses ;  and  the  surplus,  be  it  more 
or  less,  the  corporation  are  to  take  for  themselves. 
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If  it  stood  independently  of  authority,  there  could  be  no  doubt 
upon  the  case.  Then,  is  there  any  thing  in  the  authorities  which 
hav^e  been  quoted,  that  is  to  compel  your  lordships  to  do  that  which 
it  is  always  most  distressing  to  do,  namely,  to  decide  that  a  testator's 
language  is  to  be  interpreted  as  meaning  something  which  every  one 
of  your  lordships  must  feel  perfectly  satisfied  is  not  what  he  meant? 
Is  there  any  thing  which  will  compel  your  lordships  to  adopt  such  a 
construction  ?  The  principle  which  has  been  relied  upon  for  inducing 
such  a  necessity  (a  very  sad  necessity  if  ever  such  should  exist)  is, 
that  there  has  been  a  current  or  stream  of  authorities  which  have  led 
to  putting  a  particular  construction  upon  language  of  this  sort,  and 
which  must  govern  the  present  case.  I  agree  with  what  was  said  by 
Lord  Eldon,  that  where  there  has  been  such  a  current  of  authority, 
or  a  single  old  authority  very  long  acted  upon,  however  anomalous, 
it  is  much  more  to  the  interest  of  mankind  that  it  should  be  followed, 
rather  than  speculate  on  whether  it  is  right  or  wrong,  and  adopt  a 
construction  apparently  more  reasonable  and  more  in  accordance 
with  modern  times.  But  I  confess  that  I  see  nothing  in  any  of  the 
authorities  which  necessarily  leads  to  such  a  conclusion.  The  earliest 
authority  is  the  case  reported  in  Lord  Coke,  the  Thetford  School 
case.  That  was  a  case  in  which  a  testator  gave  an  estate  worth  35/. 
a  year  for  charitable  purposes,  for  the  maintenance  of  a  schoolmaster 
and  ushers  for  the  poor;  and  he  provided  that  the  usher  was  to 
receive  8/.  a  year,  and  the  schoolmaster  10/.  a  year.  In  course  of 
time  the  property  rises  in  value,  and  becomes  worth  100/.  a  year,  and 
the  question  then  arose,  whether  any  thing  more  was  given  to  the 
charity  than  the  35/.  a  year. 

The  question  was  a  comparatively  new  one  at  that  time,  and,  after 
an  elaborate  argument,  it  was  decided,  that,  although  Z6L  a  year  was 
all  that  was  so  apportioned,  35/.  a  year  was  all  that  the  estate  then 
produced.  The  estate  was  given  for  the  maintenance  expressly  of 
the  schoolmaster,  the  usher,  and  other  persons,  and  the  whole  was 
held  to  be  given,  and  not  a  part  only.  In  referring  to  similar  cases. 
Lord  Eldon  has  remarked  that  it  may  be  very  doubtful  whether  that 
or  any  other  case  having  a  similar  aspect  would,  if  it  were  now  to  be 
decided  for  the  first  time,  be  decided  in  the  same  way.  I  do  not 
know  that  there  is  any  thi/ig  very  material  in  that  decision,  even  if  it 
were  now  to  be  decided  for  the  first  time.  But  it  appears  to  me  th^ 
that  case  has  not  the  least  resemblance  to  the  present  If  this  testator 
had  said :  I  mean  to  give  my  estates  at  Northam  and  Upcott,  now 
worth  160/.  a  year,  for  the  benefit  of  the  school  which  I  have  estab- 
lished at  South  Molton,  and  I  give  50/.  a  year  to  the  master,  and  50/. 
to  the  usher,  and  60/.  to  so  and  so,  apportioning  the  whole;  then  that 
case  would  govern  the  present  If  it  had  now  risen  to  the  value,  as 
the  relator  here  alleges,  of  800/.  a  year,  the  whole  would  be  so  appor- 
tioned. But  here,  there  is  nothing  of  the  sort  The  testator  makes 
a  uistinctioa  between  what  he  appropriates  to  the  school  and  the 
surplus,  which  he  has  given,  not  to  the  school,  but  to  the  corporation. 
It  appears  to  me,  that  case  really  does  not  touch  the  present.  ^"^^ 
case  was  followed  by  a  number  of  other  cases  where  the  estate 
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given  for  charitable  purposes,  and  certain  specified  portions  of  the 
rents  were  appropriated  in  a  particular  way.  There  are  the  cases  of 
T%e  Attorney^  General  v.  Amoklj  Dhke,  59 ;  and  The  AUomey- General 
V.  Johnson^  Amb.  190;  and  the  court,  in  considering  those  cases,'  al- 
ways found  their  way  to  th*e  conclusion  (whether  correctly  or  not,  we 
have  not  now  to  decide)  that,  although  that  which  was  appropriated 
was  not  the  whole  of  the  rent,  yet  the  whole  was  intended  to  be 
dedicated,  and  the  surplus  remained  to  be  applied  by  the  court,  either 
to  the  same  charity  that  was  indicated  by  the  testator,  or  to  some 
other  charity.  Then  arose,  in  more  modern  times,  the  cases  of  The 
Attorney- General  v.  Smithy  2  Vern.  746;  2%«  Attorney- General  v. 
Brasenose  College j  8  Bligh,  N.  S.  377;  and  The  Attorney- General  v. 
The  Corporation  of  Bristolj  2  Jac.  &  W.  294 ;  in  which  the  tendency 
of  the  decisions  went  exactly  in  the  opposite  direction.  Those  were 
cases  where  estates  or  sums  of  monev  had  been  given  to  charities, 
and  the  surplus  given  to  somebody  else ;  and  in  those  cases  it  was 
held,  that  there  was  nothing  whatever  in  the  doctrine  of  the  Thetford 
School  case,  or  the  cases  of  The  Attorney- General  v.  City  of  Coventry^ 
Bun.  290,  or  The  Attorney- General  v.  Arnold^  Duke,  591,  or  The  At- 
torney-General V.  Johnson^  Amb.  190,  to  compel  the  court  to  say  that 
the  parties  to  whom  the  surplus  was  so  given,  did  not  take  it,  as  it 
was  expressed  they  should  take  it,  for  their  own  benefit  Then,  there 
came  in  modern  times  the  caae  before  Lord  Langdale,  which  is  the 
sheet  anchor  of  the  respondents,  and  which  they  said  was  so  conclu- 
sive that,  if  this  case  were  decided  otherwise,  it  would  have  the  effect 
of  overruling  it  I  mean  the  case  of  The  Attorney- General  v.  The 
Draper^  Company.  In  that  case,  the  testator  gave  a  sum  of  money 
to  certain  persons,  with  directions  that  they  should  out  of  it  purchase 
land,  which  should  yield  a  net  income  of  100^  a  year ;  and  then  the 
rent  was  apportioned  to  the  extent  of  96^  a  year  to  a  certain  specified 
charity ;  and  as  to  the  residue,  being  4^  a  year,  the  testator  gave  it 
to  the  trustee.  Lord  Langdale  there  held  that,  the  estate  having  in- 
creased materially  in  value,  all  the  recipients  would  increase  in  pro- 
portion, and  that  those  .who  took  the  residue  would  only  take  in  the 
proportion  of  4L  to  every  100^,  and  were  to  vary  and  fluctuate  with 
the  other  objects  of  the  testatoi^s  bounty. 

For  aught  I  know,  that  decision  might  be  exactly  what  your  lord- 
ships would  have  come  to.  We  have  not  Ihe  will  before  us — every, 
thing  in  these  cases  turns  upon  the  exact  language  of  the  will.  I  do 
not  think  that,  because  a  testator  describes  the  last  gift  that  he  makes 
by  the  term  "surplus"  or  "residue,"  it  necessarily  follows  that  he 
means  to  put  the  person  to  whom  that  is  given  in  a  different  class 
from  those  who  take  the  other  gifts  that  are  not  so  described.  It  may 
be  that  the  term  "  residue  "  or  "  surplus,"  is  used  only  as  describing 
the  quantum  that  the  individual  is  to  take ;  and  if  there  were  any 
case  in  which  it  could  be  fairly  interpreted  by  the  word  "  residue,"  it 
was  in  such  a  case  as  that  which  was  before  Lord  Langdale,  because 
there  it  was  specifically  said :  "  Purchase  that  which  shall  yield  a  net 
value  of  100/.  a  year ; "  and  then  he  gave  96/.  a  year  to  different 
charities,  and  the  residue,  being  4/.  a  year,  to  somebody  else.     It 
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and  the  information  states,  that  the  present  net  income  of  the  charity 
estates  exceeds  800^  a  year,  therefore,  that  being  so,  it  is  somewhat 
unjust  on  the  part  of  thos^  who  have  only  a  charge  of  40^  a  year; 
to  question  that  which  has  depreciated  the  value  of  this  800/.  a  year, 
by  taking  from  it  a  particular  field  for  building  a  chapel  for  the  con- 
venience of  the  inhabitants  of  the  place.  But,  independently  of 
that  consideration,  I  think  there  are  grounds  that  exclude  the  present 
relator  from  any  title  to  raise  such  a  question  in  this  suit  In  the 
first  place,  he  could  not  get  relief  here  without  having  before  the 
court  other  parties,  because  the  purchasers  have  got  this  ground,  and 
they  might  raise  defences  and  show  that  they  are  entitled  to  keep 
this  field.  For  what  the  defendants  say  in  their  answer,  and  which 
is  entitled  to  great  consideration,  is  this :  It  was  not  a  fee'  simple 
property  of  theirs;  the  Dean  and  Chapter  of  Windsor  say:  Whether 
you  consent  or  no,  when  the  lease  comes  to  be  renewed,  it  will  not 
be  renewed  except  on  the  terms  of  *  our  appropriating  this  field  to  the 
chapel ;  therefore,  all  the  breach  of  trust  that  could  havei>een  alleged 
is,  that  these  parties  consented  to  anticipate  that  which*in  the  course 
of  some  years  the  dean  and  chapter  would  have  done  without  them, 
namely,  to  appropriate  a  piece  of  ground  for  the  good  of  the  town 
for  the  building  of  a  chapel.  It  seems  to  me  that  it  would  be  a  very 
improper  example,  and  a  very  dangerous  course,  to  allow  parties  to 
file  an  information,  raising  what  would,  if  well  foun4ed,  be  a  sub- 
stantial, and  available  question,  and  then  to  have  a  sort  of  peg  to 
hang  something  on  to  relieve  themselves  from  the  costs,  if  they 
should  fall,  which  they  will,  if  your  lordships  concur  with  me  in 
thinking  they  fail  in  establishing  what  is  the  real  point  in  the  case. 
I  should  therefore  humbly  advise  your  lordships  that  this  judgment 
ought  to  be  reversed,  and  that  the  information  ought  to  have  been 
dismissed  in  the  court  below,  with  costs. 

Lord  Brougham.  My  lords:  I  entirely  agree  with  my  noble  and 
learned  friend.  It  appears  to  me  that  there  was  a  miscarriage  in  the 
court  below,  and  that  this  information  ought  to  have  been  dismissed 
with  costs  instead  of  the  decree  having  been  made  which  is  now 
brought  before  your  lordships  by  appeal.  With  regard  to  the  cases 
upon  this  subject,  there  was  at  one  time  some  little  doubt  as  to  one 
of  them ;  but  now,  when  by  the  course  of  proceeding  in  the  Court 
of  Chancery  and  also  in  the  Court  of  Appeal  those  cases  have  clearly 
established  the  law  upon  which  your  lordships  are  called  upon  to 
decide^  there  can  be  no  longer  any  doubt  about  it  It  was  at  one 
time  supposed,  from  the  earliest  case  upon  this  matter,  the  Thetford 
School  case,  that  there  was  some  countenance  given  to  the  doctrine 
that,  where  a  fund  iis  given  to  certain  individuals,  specifying  their 
proportions,  and  nothing  more  is  said,  they  shall  take  any  increase 
of  that  fund  which  occurs,  i(i  the  same  proportion.  But  another 
proposition  was  held  to  be  deducible  from  that  case,  not  actually 
decided,  but  deducible  by  inference  from  what  is  there  said,  that 
where  a  fund  or  estate  is  given  to  certain  different  objects  of  charity, 
such  proportions  being  specified  with  respect  to  some  of  those  objects 
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fancT  any  words  ncrc  iiiaiur  miiist'iair  "aan  it*  -vts*  i."r»r  a*-^.^^ 
wiih  the  surp-lns.  Bsc  tl  iij*  is  a  ^^'tmtsiii  ic  -n.*  i-^-L-i  r  -  *--:.- 
mate  or  mcfe  near  a:  me  •L.TTr*  n*  naa*  rL  S:  irj  j.  y-ru-:  i:  int 
next  item:  *  I  dc-  desai?  "me  ctrrr^rrLj:*!^  iii;:  :c  -:»*ir  w.  T:.  H.r^  -up 
pay  for  tbc  c^dkiret's  pess.  'T:t-  auc  pL:»er  *  ii:ti  ^  \:  slt  ii^i::  j5±  ilt 

be  it  more  or  less.  I  cbazre  ii  wrrii  id*  pt  jiift!ir:  :c  *  inn  «iii:. 
my  nobk  acd  karDed  iin>i  !;&§  tbtt  -^^i  t  ^.£r*:z  zi.tz  -^ut  «*»  ^: 
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which  so  much  reliance  was  placed  in  the  court  below,  and  upon 
which  the  very  able  and  learned  judge  who  decided  this  case  appears 
to  have  so  much  dwelt,  of  Tfie  AXtortiep' General  v.  The  Drapers? 
Qfmpanp,  for  the  reasons  which  have  been  given  by  iny  noble  and 
learned  friend,  ought  not  to  interrupt  your  lordships  in  coming 
to  a  just  decision  of  this  case  upon  that  point,  which  alone  is  now 
before  us — what  was  the  real  meaning  and  intention  of  the  founder 
of  this  charity,  the  maker  of  this  will,  and  what  is  the  mean- 
ing of  that  passage  which  has  been  more  than  once  referred  to 
in  the  account  to  be  found  at  the  foot  of  the  will  I  have,  there- 
fore, no  doubt  your  lordships  will  do  right  in  reversing  this  judgment, 
and  doing  that  which  ought  to  have  been  done  in  the  court  below — 
namely,  dismissing  the  information,  with  costs,  up  to  the  hearing. 

Lord  St.  Leonards.  My  lords :  I  entirely  agree  with  my  noble 
and  learned  friends  in  thinking  that  this  decree  should  be  reversed. 
I  must  say  that  the  case  lies  in  the  narrowest  possible  compass.  It  is 
much  too  late  in  the  day  now  to  be  disputing  about  the  points  of 
law*— they  are  thoroughly  settled  by  the  decisions;  and  the  question 
really  resolves  itself  upon  the  will,  as  to  what  was  the  intention  of 
the  testator.  As  regards  the  law,  it  lies  in  a  very  narrow  compass 
indeed.  If  the  rents  of  the  estate  be  given,  they  represent  the  estate. 
If  the  rents  be  given  in  certain  proportions,  so  as  to  exhaust  the 
whole  of  the  present  rents,  and  if  no  one  is  entitled  to  be  benefited 
more  than  another  beyond  that  which  is  specifically  given,  that  is  a 
representation  of  the  estate  itself  in  those  proportions ;  and,  if  the 
rents  increase,  each  recipient  will  have  his  proportion  increased 
accordingly.  And  what  will  be  the  consequence  of  that  ?  That,  if 
the  rents  decrease,  every  man's  proportion  will  decrease  in  the  same 
ratio.  No  man  can  take  a  benefit  under  that  rule  who  will  not  be 
subject  to  a  burden ;  and  if,  therefore,  the  estate  be  doled  out  by  a 
gift  of  portions  of  the  rents,  which  represent  the  estate,  as  the 
increase  will  go  to  the  parties  in  the  same  proportion,  so  the  decrease 
must  be  borne  by  the  parties  in  the  like  proportion.  If  there  be  in 
the  second  class  of  cases  a  dedication  of  the  estate  to  a  charity  by 
a  clear  intention,  expressed  or  implied  from  what  is  stated  in  the  will, 
there  the  whole  estate  must  go  to  the  charity,  although  the  entire 
rents  are  not  disposed  of  specifically.  The  cases  of  the  third  class 
are  a  little  difficult ;  and  they  have  sprung,  mostly,  no  doubt,  out  of 
the  obiter  dictum  in  the  Thetford  School  case.  For  instance,  take 
any  of  the  modern  cases,  which  have  been  referred  to,  in  which,  in 
point  of  fact,  there  was  no  gift  of  the  residue,  but  a  gift  to  a  partic- 
ular body — a  college,  for  example — for  the  benefit  of  that  college, 
and  to  certain  persons  belonging  to  that  college,  or  to  certain  poor 
persons,  confining  the  objects  ultra  the  college  to  particular  sums 
named  ;  and  then  the  question  arose,  what  is  the  meaning  of  that  ? 
It  is  a  gift  to  the  college,  and  to  the  bursars,  for  example  -—  the  par- 
ticular objects  have  lOL  a  year  given  to  them. 

Now,  that  the  rents  have  been  increased  q6  greatly,  are  they  not 
to  take  in  the  like  proportion,  with  reference  to  the  original  gift,  with 
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the  body  of  the  college,  any  increase  of  rent?  After  a  considerable 
struggle  with  the  courts  below,  the  Court  of  Appeal  has  in  every 
instance  confined  the  particular  objects  to  the  sums  specifically  given, 
and  left  the  bulk  of  the  property,  with  a  full  increase,  to  the  body  to 
whom  no  particular  sum  was  given.  So  that  in  all  those  cases,  there 
being  no  gift  of  the  residue  as  residue,  but  only  a  gift  to  the  body, 
the  whole  residue  has  been  held  to  vest,  however  large  it  has  become, 
in  the  college  for  example,  and  without  any  right  to  any  increase  on  . 
the  part  of  the  particular  objects  of  the  bounty  of  the  testator.  I 
asked  the  learned  counsel,  who  was  addressing  the  house  on  the  part 
of  the  respondent,  what  would  be  the  consequence  in  this  case  if  there 
was  no  gift  of  the  residue  ?  He  endeavored  to  make  out  that,  in  that 
case,  there  would  be,  gf  course,  the  same  consequence.  But  the  cases 
clearly  establish  that,  if  there  had  been  no  gift  of  the  residue  in  this 
case,  if  there  had  been  perfect  silence  respecting  it,  the  corporation 
would  undoubtedly  have  taken  the  whole  of  the  property,  subject  to 
the  particular  reservation.  That,  I  apprehend,  admits  of  no  doubt* 
Now,  it  would  be  very  singular  if,  in  the  case  I  put  of  there  being  no 
gift  of  the  residue,  the  corporation  would  have  taken  the  residue,  and 
yet  if,  there  being  an  actual  gift  of  the  residue,  they  were  excluded 
from  any  thing  beyond  the  actual  residue  at  the  time  of  the  testator's 
will ;  whereas,  whatever  might  have  been  the  increase,  (which  might 
have  been  10,000/.  a  year,)  they  would  have  taken  the  whole  of  that 
increase  without  any  gift  at  all.  So  that  which  was  expressed  must 
have  been  considered  to  have  excluded  them  from  that  which  they 
took  by  implication  without  any  expression.  My  lords,  I  asked 
another  question,  which  appears  to  me  to  decide  this  case.  I  asked 
whether  the  respondents  contended  that,  if  there  was  a  deficiency  of 
the  rental,  then  the  40Z.  a  year  was  to  give  way  in  proportion  to  the 
residue  ?  And  the  learned  counsel  was  necessarily  compelled  to  say, 
"Yes." 

I  take  that  to  be  as  clear  as  any  proposition  ever  stated  in  law, 
^that,  according  to  the  authorities  and  according  to  this  will,  the  40/. 
a  year  never  was  to  abate  a  single  shilling  while  the  ren^  of  the 
estate  would  have  produced  that  money,  though  the  residue  would 
have  been  nothing.  I  think  that  is  perfectly  clear,  both  in  law  and 
from  the  intention  of  this  testator.  And  then,  as  has  been  observed, 
the  party  who  is  to  take  the  property  must  also  bear  the  burden. 
The  cases  have  decided  that,  the  moment  you  are  compelled  to  hold 
that  there  is  a  deficiency,  these  particular  parties  are  not  to  bear  that 
deficiency.  I  ciiiinot  agree  that  the  framing  of  this  devise  is  not  im- 
portant as  regards  the  question  whether  it  be  a  conmtion,  or  a  trust, 
or  whatever  you  call  it  This  is  a  case  in  which  a  particular  charge 
is  thrown  upon  the  property,  and,  subject  to  that  charge,  the  property 
is  actually  and  positively  given  to  the  corporation.  Now,  if  it  be 
given  to  the  corporation,  and  all  the  beneficial  interest  be  not  disposed 
of  from  them,  and  no  intention  be  shown  upon  the  face  of  the  will 
to  dedicate  the  whole  to  charity,  it  is  quite  clear  that  the  corporation 
would  take  it  unless  there  is  some  express  term  upon  the  face  of  the 
will  to  show  an  intention  that  they  shall  not  do  so.     Now,  there  has 
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been  a  little  mistake,  I  think,  as  regards  the  form  of  this  will.  It  is 
supposed  that  the  testator  spoke  as  if  he  had  given  the  property  to 
the  corporation  and  to  the  free  school.  He  spoke  of  the  property 
that  he  had  given  *to  each  —  that  is,  he  has  given  to  the  free  school 
certain  charges  out  of  the  property,  he  has  given  them  property  sub- 
ject to  those  charges,  and  subject  to  other  charges  to  the  corporation. 
Then,  it  is  said  that  these  gifts  are  not  to  the  corporation,  but  to  the 
mayor  individually,  and  to  the  highways.  And  that  observation  was 
made  in  order  to  take  away  the  force  which  belongs  to  the  actual 
devise  of  the  property  to  the  corporation,  subject  only  to  these 
charges.  The  answer  to  that  is,  that  the  testator  has  told  you,  over 
and  over  again  in  this  will,  that  he  considers  the  gift  of  the  residue 
to  be  to  the  corporation.  He  has  told  you,  in  several  parts  of  the 
will,  that  the  gift  is  to  the  corporation.  The  corporation  represent 
the  town;  and  one  half  of  the  expenses  of  the  mayoralty  were  to  be 
defrayed  out  of  the  surplus,  for  the  benefit  of  the  corporation,  thus 
saving  the  corporation  for  the  time  being  half  the  expenses  of  the 
mayoralty,  so  far  as  that  fund  would  go.  The  expense  of  the  repair 
of  the  roads  would  necessarily  fall  upon  the  town,  as  represented  by 
the  corporation.  Therefore,  at  that  period,  in  point  of  fact,  the  gifte 
were  gifts  to  the  corporation,  in  the  sense  in  which  the  testator  speaks 
of  them. 

If  you  turn  to  the  will,  it  is  exceedingly  important  as  regards  the 
intentions  of  this  testator ;  and  it  seems  to  me  to  be  perfectly  clear 
what  he  intended,  from  the  language  which  he  uses.  He  is  speaking 
of  the  trustees  of  the  school  which  he  had  established,  and  he  directs 
that  they  shall  pay  out  of  the  revenue  of  the  estate  certain  sums  for 
renewals  and  so  on.  They  are  to  take  upon  themselves  the  trouble 
of  doing  that ;  and  in  respect  of  doing  it,  he  gives  them  205.  a  year 
each.  What  do  you  find  afterwards  ?  That  when  he  has  given  the 
estate  to  the  corporation,  the  corporation  are  to  pay  those  sums  to 
the  trustees,  in  order  that  they  may  take  upon  themselves  the  trouble 
to  do  what  he  has  pointed  out;  and  then,  after  having  directed  these^ 
payments  to  be  made  by  the  trustees  of  the  school,  he  says :  "And 
for  the  defraying  of  this  charge,  and  for  the  aforesaid  intent  and  pur- 
pose, and  also  to  the  further  uses  that  are  hereinafter  expressed,  I  do 
give  and  bequeathe  unto  the  mayor  and  aldermen  of  the  borough  of 
South  Molton,"  so  and  so.  My  lords,  I  cannot  possibly  treat  lightly 
the  form  and  meaning  of  this  will.  Having  directed  the  trustees  of 
the  school  to  expend  certain  moneys,  which  he  afterwards  directs  to 
be  paid  out  of  the  amount  of  the  rent,  (subject  to  thlit  charge ;  there- 
fore there  is  a  cnarge  on  the  property  to  that  amount,)  he  devises  the 
estate  itself  to  the  corporation  forever,  for  the  purposes  before  ex- 
pressed, and  for  the  uses  afterwards  expressed,  on  condition  that  they 
shall  do  certain  things.  I  do  not  at  all  deny  that  the  words  are  suffi- 
cient to  create  a  trust,  and  could  not  be  construed  as  a  mere  condi- 
tion to  be  taken  advantage  of  by  nobody  but  by  the  heir  at  law. 

For  example,,  it  is  not  a  strict  condition  in  law ;  but  it  amounts  to 
this :  "  I  devise  this  estate  to  you  the  corporation  forever,  subject  to 
the  charges  that  I  have  imposed  upon  it,  and  subject  to  the  provision 
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that  I  afterwards  make.''  But  he  there  gives  certain  specific  sumSi 
and  gives  them  in  a  way  that  it  would  be  utterly  impossible  at  any 
period,  under  any  state  of  the  law,  that  the  corporation  could  have 
ever  resisted  making  these  payments  in  full  while  the  rents  were 
sufGcient  to  answer  them ;  or,  if  the  rents  fell  below  them,  they  must 
have  apportioned  them  accordingly.  But  they  never  could  have  re- 
tained a  single  shilling  for  themselves,  whilst  any  of  these  payments 
required  to  be  made.  » It  is  a  gift  to  the  corporation,  subject  to  those 
particular  charges.  If,  therefore,  there  had  not  been  a  word  said 
about  surplus,  I  should  hold  it  would  have  been  utterly  impossible  to 
have  argued,  with  any  hope  of  success,  that  the  corporation  should 
not  have  taken  the  "whole  property  subject  to  these  charges.  The 
testator,  naturally  enough,  had  a  fancy  for  Endeavoring  to  see  how 
he  had  disposed  of  his  funds.  He  says :  ^'  I  give  10/.  to  one,  and  5^ 
to  another,  and  41,  to  another,  and  so  on.  I  must  put  them  down." 
He  balances,  as  any  man  would  do,  hi^  accounts ;  and  he  says :  '^  I 
have  got  160/.  to  dispose  of ;  let  me  see  how  I  shall  do  it"  He  puts 
it  down ;  and  then  he  comes  to  the  fractions,  which  it  is  necessary 
for  him  to  set  out,  in  order  to  enable  him  to  balance  bis  account  But 
does  he  show  by  that  an  intention,  if  there  should  be  any  rise  in  the 
rents,  to  take  from  the  corporation  that  which  he  has  already  given 
to  them  ?  He  has  given  to  them  the  whole  estate,  not  on  any  trust, 
but  upon  the  particular  condition  that  they  shall  pay  those  particular 
charges.  It  does  not  remain  there.  He  does  not  speak  of  them  as 
jointly  with  others.  We  are  told  they  are  joint  devisees — joint 
legatees,  if  you  like  to  call  them  so.  That  argument  amounts  to 
nothing.  The  argument  is,  that  the  40/.  a  year,  for  example,  repre- 
sents a  given  portion  of  the  estate  itself,  whatever  it  may  produce. 
Is  that  the  way  in  which  you  speak  of  disbursements  ?  How  does 
any  man  speak  of  his  own  estate  in  making  his  will?  He  puts  down 
on  one  side  his  means,  and  on  the  other  his  disbursements.  These 
are  the  expenses  of  the  corporation.  Of  course,  they  had  their  pay- 
ments to  make.  That  is  not  the  language  in  which  a  man  speaks 
of  charges  which  he  means  to  represent  as  made  on  a  portion  of  the 
estate  itself.  If  you  come  to  the  case  of  The  AUomep' General  v. 
The  Drapers^  Company,  taking  it  for  granted  that  that  case  was 
properly  decided,  by  dealing  out  the  exact  amount  of  rent,  you  do  in 
effect  dispose  of  the  rent  in  those  particular  proportions,  whatever  the 
rent  may  be. 

And,  as  I  before  observed,  if  the  amount  is  to  be  increased  in  the 
one  case,  so  the  amount  must  be  decreased,  if  there  be  any  occasion 
for  it.  Here,  it  is  not  a  question  of  inclusion  —  it  is  a  question  of 
exclusk)n.  We  are  asked  to  exclude  the  corporation.  What  is  the 
ground  ?  The  testator  says  that  he  gives  them,  after  these  disburse- 
ments, all  the  overplus,  which  he  computes  at  about  60/.  a  year.  Can 
any  thing  be  more  clear  than  that  he  speaks  of  that  sum,  not  with 
the  view  of  preventing  them  from  taking  whatever  may  be  the  amount, 
but  to  show  what  the  present  benefit  was.  I  do  not  know  how  the 
words  are  to  be  got  rid  of  at  the  end,  where  he  states,  "  whatever  ^^^ 
balance  may  be,  be  it  more  or  less."     Why  am  I  to  exclude 
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words,  if  they  are  necessary,  or  why  am  I  to  suppose  that  those  words 
are  ambiguous  ?  We  are  told  that  that  is  to  be  regulated  by  the 
amount  of  charges  upon  a  given  sum  mentioned.  I,  of  course,  under- 
stand how  this  argument  is  put;  but  I  do  not  understand  the  weight 
of  it  We  all  understand  the  application  of  the  Thetford  School 
case,  and  we  know  how  it  would  operate ;  but  if  you  come  to  an  un- 
certain and  necessarily  fluctuating  surplus,  given  qtut  surplus,  the 
question  in  the  result  would  come  to  this :  Is  this  surplus,  if  it  be 
necessary  to  be  given  at  all,  given  qud  surplus  ?  Or  is  it  given  as  so 
much  money,  as  representing  a  given  portion  of  the  estate  with  refer- 
ence to  the  other  sums  ?  It  does  not  bear  a  moment's  argument  It 
is  perfectly  clear  that  it  was  given  qtid  surplus.  It  represented  the 
surplus  at  that  time ;  and  whatever  is  surplus,  is  surplus  to  all  time. 
And,  therefore,  nothing  is  taken  from  the  corporation  by  these  par- 
ticular gifts.  They  already  had  the  surplus.  It  was  necessary  to 
exclude  them  by  some  clear  expression.  So  far  from  being  excluded, 
I  am  satisfied  that  no  such  thing  was  intended.  Every  single  pas- 
sage satisfies  me  that  they  were  intended  to  be  included  by  the 
testator. 

And,  therefore,  I  very  cordially  concur  with  both  my  noble  and 
learned  friends  in  the  conclusion  at  which  they  have  arrived.  With 
regard  to  the  costs,  I  entirely  agree  likewise,  i  think  that  this  is  one 
of  those  cases  that  ought  not  to  be  encouraged.  Here  is  a  case  in 
which,  after  a  century  and  a  half,  there  has  been  an  attempt  to  dis- 
turb an  arrangement  which  nobody  ever  thought  of  impeaching 
before.  There  has  been  plenty  of  opportunity  of  doing  it  This  case 
was  brought  before  the  commissioners  in  1823,  and  then  no  st^p  was 
taken,  ana  every  thing  was  thought  right  and  proper.  There  was 
another  commission  at  a  much  later  time,  namely,  in  1838,  which 
was  intended  to  wind  up  all  these  cases.  This  is  one  of  those  specu- 
lative cases  that  I  did  hope  were  entirely  at  an  end.  They  were  at 
one  time  a  disgrace  to  the  law,  and  they  were  put  a  stop  to.  I  am 
sorry  to  see  an  attempt  made  to  revive  them.  It  would  have  been 
right  enough  if  the  case  had  been  made  out  according  to  the  decree 
below ;  but,  that  failing,  there  is  no  ground  whatever,  in  my  opinion, 
for  your  lordships  to  make  any  of  the  inquiries  or  directions  which 
have  been  sought  for.  But,  I  think  that  the  costs  should  not  be  given 
against  these  parties  beyond  the  hearing  —  and  for  this  reason  simply, 
and  for  no  other,  that  the  learned  judge  in  the  court  below  having 
directed  those  inquiries,  and  this  relator  having  proceeded  upon  his 
direction,  it  would  be  hard  upon  him  to  pay  for  what  was  actually 
adjudged.  I  therefore  think,  that  there  should  be  no  costs  subsequent 
to  the  hearing,  but  that  there  should  be  costs  up  to  the  hearing ;  and 
I  do  trust  that  this  will  be  the  last  case  in  which  an  attempt  will  be 
made  to  unsettle  any  of  these  ancient  charities. 

Decree  reversed^  with  a  declaration  and  a  remit. 
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EquUy  —  RaUwcuf  Qmtraeior — PemaiiieM  —  Aieamai  —  Emgimt^r* 
Ctrtyicaies — Engimeer  a  SharekoUer —  Qm^pamg  UUm^  /hs»<j- 
sionofthe  Works  amd  PUmL 


In  a  contract  between  R.  and  a  twStmmw 
the  line  of  lailwaj,  after  redting  ^l  B.  agraed  tt>  meiK  the  Ane  jw  ila  ■ance  «f  ^ 
tract  b J  his  bond  in  die  penal  ma  of  4; 
of  certain  fixed  suns  for  every  vecT 
to  the  contnMst,  the  penaltj  in  each 
was  witnessed,  amongst  ooier  tiunes,  that  in  case  B. 
should  from  any  caose  wfaatsoerer  (aoctlie  aciof  ihe  cMBfMTj 
to  the  satisfaction  of  the  cobbihui  j,  dm  cMBpaar  mi^jhs  gire  to  B. 
leqniring  him  to  proceed  with  die  said  works,  and  in  a 
snch  notice  make  defiuili  in  commencing  or  mnlailT 
shonld  be  lawful  for  the  company  toen^ior  oner  pe 
diem  OQt  of  the  money  whicn  shonld  be  tben  irmaiaii^  dne  sa  JL  on 
contract ;  and  that  the  moneys  premasly  paid  to  B. 
considered  as  the  fidl  Tafaie,  and  be  takea  by  him  as 
all  works  done  by  htm ;  and  that  all  mtmtj%  whieh 
been  pajable  to  B.,  together  with  all  the  took  and 
shonld,  upon  snch  defaoh  as  aforesaid,  become  and  be  in  all 
absointe  property  of  the  company ;  aoid  that  if  sach  moneyi,  tools. 
not  be  snfficient  to  pay  for  the  completion  of  the  woks,  then  B.  ^ 
deficiency  on  demand.  It  was  then  farther  witnessed,  and  the 
paf  to  R.  for  the  completion  of  the  wcm^ls  the  sam  <if  63,028^  16*^  in  the  foDowmg 
ner,  namely,  eyenr  ibntteen  days  fbar  filtii  puis  of  die  whole  Talae  of  dha  i  ~ 
which  shall  hare  been  actaaUy  performed  dmiag  the  pveeediag  foni>Mn  days. 
should  be  a  reserred  fond  of  4,0Q0f^  and  then  ereiy  ibarteen  days  to  pay  the  fall 
such  works,  snch  ralne  to  be  estim^ed  by  the  prina|Md  engineer  or  his  asristam 
xeference  as  well  to  the  pnoes  in  the  scbednle  (as  to  extia  woA)  as  to  the  ci 
of  the  whole  works ;  and  at  the  expiration  of  one  "•>— m<»t  month  after  the  eompletioa  of 
the  entire  works,  to  pay  one  moiety  of  the  4,00(W.  ao  retained  in  the  huids  of  the  company, 
and  at  the  expiration  m  one  year  and  a  month  the  remaining  moiety  of  the  4^000L  And 
it  was  lastly  agreed,  that  dnriiu:  the  progress  of  the  works  the  deckion  of  the  principal 
engineer  for  the  time  being  of  the  company,  with  respect  to  the  amount,  state,  conditioa, 
&a,  or  any  other  matter  or  thing  whatsoerer  relating  to  the  same,  shall  be  final,  and  with- 
out appeal ;  but  in  case  of  dispute,  after  the  completion  of  the  contract,  as  to  any  matter 
of  chaige  or  account  between  the  company  and  K.,  snch  dispute  shall  be  linaOy  settled  by 
die  arbitration  of  the  said  en^eer  on  the  part  of  the  company,  and  an  cnaineer  appointed 
by  B.  on  his  part,  or  if  diey  disagree,  by  an  aibitrstor  to  be  named  by  them.  After  B. 
had  proceeded  to  a  -veiy  considerable  extent  towards  the  completion  of  his  contract,  the 
company,  being  dissatisfied  with  the  progren  of  the  works,  gaTC  the  notice  to  B.  men- 
tioned in  the  contract,  and  after  seven  days  they  toc^  possession  of  the  works,  and  of  all 
the  tools  and  materials  thereon,  and  completed  the  works  by  other  parties.  B.  filed  his 
bill,  setting  up  a  case  of  fraud  against  the  company  in  concealing  the  nature  of  the  strata 
throng  which  cuttings  and  tunnels  were  to  be  made,  and  insisting  tiiat  he  was  entitled  to 
be  paid  for  those  woras  at  fair  prices,  regardless  of  the  contract ;  that  the  fortnighdy  cer- 
tificates of  the  Talne  of  the  works  given  by  B.,  the  engineer  of  the  company,  were  void, 
and  not  bindinj^  upon  him,  in  consequence  of  B.  being  a  shareholder  in  the  company , 
that  he  was  enuUed  to  be  relieved  against  certain  money  penalties  whidi  had  been  charged 
against  him  in  the  engineer's  certificates ;  that  the  company  were  not  justified  in  taking 
possession  of  the  works,  tools,  and  materi&b ;  and  that  he  was  entided  to  have  an  acc(w&t 
tfl^en  of  the  value  of  the  woiks  done,  on  the  footing  that  there  were  no  eontracts,  or  tnat 


•n  ••#  and  other 

1  Before  die  Lord  ChanceUor,  (Lord  Crakwobth,)  Lobi>  Bbouoham, 
Loirds. 
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they  were  abandoned ;  and  that  the  compan j  might  be  debited  with  the  value  of  the 
engines,  tools,  materials,  articles,  and  things  of  which  the  company  took  possession : — 

Hdd,  first,  that  no  case  of  fraud  had  been  made  out.  But  semble,  that  although  a  corpora- 
tion cannot  be  guilty  of  fraud,  yet  if  their  agents  employed  in  carrying  out  a  trading 
speculation  be  guilty  of  fraud,  tne  corporation  will  be  liable. — ^Per  the  Lonl  Chancellor. 

Secondly,  that  the  principle  which  prerents  a  person  being  a  judge  in  his  own  cause,  (Dimes 
V.  The  Grand  Junction  Canal  Company,  17  Jnr.  73,  b.  c.  16  Eng.  Rep.  £3,)  does  not  apply 
to  the  case  of  the  engineer  of  a  railway  company  holding  shares  in  that  company,  who, 
according  to  the  terms  of  a  contract  between  the  company  and  a  contractor,  was  during  the 
progress  of  the  works  to  give  periodical  certificates  of  the  Talue  of  the  works  done,  but 
which  on  the  completion  of  the  contract  were  not  final. 

Semble^  it  is  not  necessary  to  institute  minute  inquiries  as  to  how  far  the  engineer's  calcula- 
tions, in  making  out  his  certificates  during  the  progress  of  the  works,  were  accurate ;  it  is 
enough  if  they  were  made  fton^^e,  and  with  the  intention  of  acting  according  to  the 
exigency  of  the  contract.— Per  the  Lord  Chancellor. 

Thirdly,  that  the  money  penalties  had  been  properly  charged  against  R.,  they  being,  upon 
the  proper  construction  of  the  contract,  not  penalties,  but  liquidated  damages. 

Fourthly,  that  eyen  assuming  that  the  company  were  not  justified  in  taking  possession  of  the 
works,  tools,  and  materials  after  the  notice  given,  R.  was  not  entitled  to  treat  the  contract 
as  not  existing,  or  as  abandoned.  R.'s  right  would  have  been  by  action  for  damages,  and 
the  seizure  by  the  company  formed  no  ground  for  such  equitable  relief  as  was  asked. 

Fifthly,  that,  upon  the  true  construction  of  the  contract,  the  company  did  not,  according  to 
their  contention,  upon  taking  possession  of  the  works  and  plant  after  notice,  become 
absolute  owners  of  the  tools  and  materials,  &c. :  this  whole  provision  is  to  be  regarded, 
not  in  the  nature  of  a  penalty,  but  as  mere  machinery  for  enabling  the  company  to  com- 
plete the  works  at  the  cost  of  R.,  and  the  company  are  bound  to  account  for  the  value  of 
the  tools  mid  materials  in  settling  their  accounts  with  him,  which  accounts  were  decreed 
to  be  taken  on  the  footing  of  the  contract. 

As  to  one  of  the  contracts,  the  company  altered  their  intentions  as  to  the  direction  which 
the  line  should  take,  and  diverged,  with  the  sanction  of  the^landowners,  to  a  greater  extent 
than  was  permitted  by  their  act  of  parliament ;  but  the  contractor  never  objected  tq  the 
deviation,  and  continued  to  receive  certificates  and  payment,  in  precisely  the  same  mode 
as  he  would  had  the  deviation  not  taken  place : — 

Hdd,  that  these  circumstances  did  not  vary  this  contract  from  the  preceding  contracts. 

This  was  an  appeal  by  William  Ranger,  a  railway  contractor,  and 
a  cross  appeal  by  the  Great  Western  Railway  Company,  from  a 
degree  of  the  late  Vice-Chancellor  of  England,  Sir  L.  Shadwell, 
dated  the  13th  July,  1844.  The  chief  facts  of  the  case  are  so  fully 
and  accurately  stated  in  the  Lord  Chancellor's  judgment,  that  it  is 
quite  unnecessary  to  add  any  thing  to  them. 

Sir  F.  Kelly  and  R.  Palmer^  (with  them  TioeUsy)  appeared  for 
Ranger. 

The  Solicitor- General  (Sir  it  Bethell)  and  Stevens^  for  the  Great 
Western  Railway  Company. 

The  following  were  some  of  the  cases  that  were  cited :  Jackson  v. 
The  Northwestern  Railway  Company ^  6  Railw.  Cas.  120;  Kirk  v. 
The  Bromley  Union,  2  Ph.  640 ;  s.  c.  12  Jur.  85 ;  Cope  v.  The 
Thames  Haven  Dock  and  Railway  Company,  6  Railw.  Cas.  83 ;  The 
Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  816 ;  Homsrsham  v.  The 
Wolverhampton  Waterworks  Company,  6  Railw.  Cas.  790 ;  Diffg^le  v. 
The  London  and  Blackwall  Railway  Company,  Id.  590 ;  and  Dimes 
V.  The  Grand  Junction  Canal  Company,  17  Jur.  73 ;  s.  c.  16  Eng. 
Rep.  63. 
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May  26,  1854.  Lord  Chancellor.  This  case  was  heard  at  great 
length  in  the  last  session  of  parliament  It  was  an  appeal  by  the 
plaintiff  against  a  decree  of  the  late  Vice-Chanceilor  of  England, 
dated  the  13th  July,  1844,  whereby  his  Honor  gave  to  the  appellant 
some  relief,  but  not  that  to  which  he  conceived  himself  entitled. 
There  was  also  a  cross  appeal  by  the  respondents,  the  Great  Western 
Bailway  Company,  claiming  that  the  bills  filed  by  the  appellant  ought 
to  have  been  dismissed,  with  costs.     Both  appeals  were  heard  to- 

rather,  and  I  now  proceed  to  state  to  your  lordships  the  course  which 
recommend  your  lordships  to  pursue.  The  pleadings  are  extremely 
long;  and  as  a  considerable  time  has  elapsed  since  the  case  was 
argued,  it  may  be  convenient  shortly  to  recall  your  lordships'  atten* 
tion  to  the  nature  of  the  case. 

The  appellant  is  a  railway  contractor,  who  was  employed  by  the 
respondents  in  the  years  1836, 1837,  and  1838,  to  execute  some  ex- 
tensive and  important  works,  forming  portions  of  the  line  of  their  rail- 
way. It  appears  that  the  respondents,  when  they  set  about  making 
their  line  from  Bristol  to  London,  divid^  the  whole  distance  into  two 
portions;  that  beginning  at  Bristol,  and  proceeding  eastward  to 
Reading,  was  described  as  the  Bristol  or  B  line  — that  from  Reading 
to  London  as  the  London  or  L  line.  The  respondents  were  incor- 
porated by  an  act  of  parliament  passed  in  the  year  1835,  and  in  the 
following  year  the  appellant  entered  into  three  different  contracts 
with  them  for  forming  three  several  portions  of  the  line  of  railway. 
The  first  contract  bears  date  the  19th  March,  1836,  and  was  a  con- 
tract for  forming  two  miles  and  three  quarters,  beginning  at  or  near 
the  Bristol  Docks,  and  running  eastward  to  a  particular  field  in  the 
ps^sh  of  Keynsham.  The  second  contract  is  dated  the  9th  May, 
1836,  and  was  for  a  distance  somewhat  more  than  two  miles,  begin- 
ning at  Keynsham,  at  the  point  where  the  other  contract  terminated, 
and  running  eastward.  These  two  contracts  were  designated  respect- 
ively as  the  1  B  contract  and  the  2  B  contract  The  third  contract 
bears  date  the  30th  August,  1836,  and  was  for  a  portion  of  the  line 
beginning  at  the  Caversham  road,  near  Beading,  and  running  east- 
ward for  nearly. six  miles.  The  is  called  the  8  L  contract  Besides 
the  works  thus  designated,  the  appellant  also  executed  some  works 
to  the  westward  of  the  1  B  contract,  which  are  described  as  the  1  B 
extension  works.  The  appellant,  after  the  date  of  each  of  these  three 
contracts,  proceeded  in  the  execution  of  the  works  to  which  they 
respectively  related,  and  received  large  sums  of  money  on  account ; 
but  on  the  2d  July,  1838,  the  respondents  took  possession  of  all  the 
works  comprised  in  the  1  B  and  2  F  contracts,  including  the  1  B 
extension,  and  seized  all  the  plant,  tools,  and  materials  thereon  be- 
longing to  the  appellant,  alleging  that  he  had  made  default  in  duly 
proceeding  according  to  his  engagements,  and  that  they  had,  by  ex- 
press stipulations  contained  in  the  contracts,  a  right  to  seize  the  whole 
as  forfeited.  In  this  state  of  things  the  appellant,  on  the  21st  July, 
1838,  filed  his  bill  against  the  respondents  and  others,  praying,  amongst 
other  things,  that  the  respondents  might  be  restrained  by  injunction 
from  proceeding  to  complete  the  works  of  which  they  had  so  taken 
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possession.  The  bill  was  afterwards  amended  several  times,  and  the 
object  of  it,  so  amended,  was  in  effect  to  show,  that,  for  reasons  to 
which  I  will  presently  refer,  the  appellant  must  be  considered  to  have 
been  fraudulently  led  into  signing  the  contracts ;  that,  at  all  events, 
the  respondents  had,  by  their  conduct  in  taking  possession  of  the 
works,  put  an  end  to  the  contracts ;  and  that  he  was  entitled  to  be 
paid  for  what  he  had  done,  irrespeptive  of  the  stipulations  contained 
in  them,  as  on  a  qtiantum  meruit* 

The  prayer  in  the  bill,  as  it  was  ultimately  amended,  did  not  ask 
for  an  injunction.  The  respondents,  during  the  progress  of  the  works, 
not  only  paid  the  appellant  large  sums  of  money  on  account,  but  also 
advanced  to  him  sums  to  the  amount  of  28,000^  on  mortgage  of  the 
plant  and  materials  employed.  The  bill  alleges,  that  at  the  time  of 
these  mortgages  the  respondents  were  really  indebted  to  the  appellant 
on  account  of  the  works  he  had  executed,  and  it  therefore  insists  on 
the  right  to  charge  the  respondents  with  interest  on  the  sums  so  due. 
The  prayer  of  the  bill,  as  ultimately  amended,  is  in  substance  for  a 
general  account  of  what  was  due  to  the  appellant,  at  fair  prices,  for 
the  works  he  had  executed,  disregarding  the  contracts,  and  charging 
the  respondents  with  interest  on  all  sums  due  to  him  at  the  dates  of 
the  mortgages,  and  also  charging  them  with  the  value  of  the  plant 
and  materials  of  which  they  had  taken  possession.  On  the  21st 
November,  1839,  the  respondents  put  in  their  answer,  denying  all 
the  allegations  of  fraud,  insisting  on  the  contracts,  and  justifying  their 
conduct  in  seizing  the  plant,  tools,  and  materials,  as  being  warranted 
by  the  express  terms  jqI  the  contracts. 

Very  soon  after  the  filing  of  the  original  bill,  namely,  on  the  10th 
August,  1838,  the  respondents  seized  and  took  possession  of  the  ap- 
pellant's stock  and  plant  employed  in  the  third  or  8  L  contract,  claim- 
ing to  be  entitled  so  to  do  under  its  provisions,  by  reason  of  the 
neglect  and  misconduct  of  the  appellant.  From  the  time  when  the 
respondents  thus  got  possession  of  the  lines  comprised  in  the  three 
contracts,  they  proceeded  to  finish,  and  actually  finished,  the  whole 
of  the  works  themselves,  and  prevented  the  appellant  from  any 
further  interference.  On  the  5th  Mcurch,  1840,  the  appellant  filed  a 
bill  of  revivor  and  supplement,  stating  the  seizure  of  the  plant  and 
materials  on  the  line  comprised  in  the  8  L  contract,  and  praying,  in 
substance,  relief  as  to  the  works  comprised  in  that  contract,  similar 
to  that  which  he  had  in  the  first  bill  asked  as  to  the  other  contracts. 
The  respondents  answered  this  bill  on  the  9th  June,  1840.  On  the 
15th  September,  1841,  the  appellant  filed  another  supplemental  bill, 
alleging  that,  since  the  filing  6f  the  former  bills,  he  had  discovered 
errors  in  the  accounts  on  which  payments  had  been  made  to  him, 
inasmuch  as  certain  work  which  he  had  done  under  the  three  several 
contracts  had  been  treated  as  common  or  coursed  rubble  masonry, 
whereas  it  was  in  fact  Ashlar  masonry,  for  which  he  was  entitled  to 
a  much  higher  rate  of  payment  than  he  had  in  fact  received ;  and  the 
bill  prayed  that  in  taking  the  accounts  asked  by  the  former  bills  this 
error  might  be  rectified.  The  respondents  answered  this  last  bill  on* 
the  4th  March,  1842. 
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Issue  being  joined,  witnesses  were  examined  on  both  sides,  and  a 
great  deal  of  docnmentary  evidence  was  put  in,  consisting  chiefly 
of  very  numerous  letters  and  notes  which  had  passed  between  the 
appellant  or  his  agents  and  the  engineers  and  other  servants  of  the 
company  during  the  progress  of  the  works.  The  causes  were  heard 
by  the  late  Vice-Chancellor  of  England)  who,  on  the  13th  July;  1844, 
made  the  decree  now  appealed  from.  Before  I  proceed  to  call  your 
lordships'  attention  to  the  grounds  on  which  the  appellant  rests  his 
title  to  relief,  and  to  consider  how  far  that  title  is  well  founded,  it  is 
necessary  shortly  to  advert  to  the  terms  of  the  contracts.  They  are 
all  nearly  alike,  and  I  will  for  the  present  confine  myself  to  the  first 
or  1  B  contract,  which,  as  I  have  already  stated,  bears  date  the  19th 
March,  1836.  It  is  a  deed  under  seal,  made  between  the  railway 
company  of  the  one  part  and  the  appellant  of  the  other  part  It  recites 
that  a  specification  and  plan  of  the  1  B  portion  of  the  line  had  been 
prepared  by  Mr.  Brunei,  the  principal  engineer  of  the  company,  and 
that  the  appellant  had  agreed  to  execute  the  works  therein  described 
according  to  the  same ;  that  a  copy  of  the  specification,  with  the  ap« 
pellant's  tender  to  execute  the  works,  was  annexed  to  the  contract, 
and  that  copies  of  the  same  had  been  signed  by  the  appellant  and 
Mr.  Brunei,  and  were  intended  to  be  deposited  in  the  office  in  Bristol ; 
that  the  company  had  agreed  to  advance  to  the  appellant,  during 
the  progress  of  the  works,  sums  of  money  by  way  of  instalments, 
according  to  the  work  from  time  to  time  done  and  certified  by  Mr. 
Brunei,  and  at  their  completion  to  pay  him  what  should  remain 
due ;  and  that  the  appellant  agreed  to  secure  the  due  performance 
of  his  contract  by  a  bond  for  4,000/.,  with  two  sureties,  conditioned, 
amongst  other  things,  for  paying  to  the  company,  for  every  week's 
delay  in  the  completion  of  the  various  enumerated  portions  of  the 
works,  certain  stipulated  sums,  increasing  as  the  delay  increased. 

It  is  thpu  witnessed  that  the  appellant  covenanted  with  the  com- 
pany to  execute  the  works  according  to  the  specification ;  that  they 
should  be  commenced  within  ten  days  after  notice  by  the  engineer 
to  commence,  and  should  be  completed  within  the  time  mentioned 
in  the  specification.  There  are  then  various  engagements  on  the  part 
of  the  appellant  to  conduct  the  works  as  the  engineer  should  approve, 
the  detail  of  which  it  is  not  important  to  consider.  There  is  then  a 
clause  stipulating  that  if  the  appellant  should  become  insolvent,  or 
should  from  any  cause  not  arising  from  the  act  of  the  company  be 
delayed  in  completing  the  works,  or  should  not  proceed  in  the  works 
to  the  satisfaction  of  the  company,  it  should  be  lawful  for  the  com- 
pany to  give  notice  in  writing  to  the  appellant,  either  under  their 
common  seal  or  under  the  hands  of  two  directors,  requiring  him  to 
proceed  regularly  with  the  works,  and  that  in  case,  after  such  notice, 
he  should  for  seven  days  make  default  in  regularly  proceeding,  it 
should  be  lawful  for  the  company  to  employ  any  other  workmen,  by 
contract,  or  by  measure  and  value,  or  otherwise,  to  complete  the 
works,  and  to  pay  for  the  same  out  of  the  money  then  due  to  the 
appellant,  and  that  the  payments  then  already  made  to  him  should 
be  taken  by  him  in  full  satisfaction  of  all  his  claims  for  work  then 
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done ;  and  that  all  the  balance  of  moneys  which  would  have  become 
due  to  him,  and  all  the  tools  and  materials  then  on  the  ground  for 
the  purpose  of  the  works,  should  become  the  absolute  property  of  the 
company ;  and  that  if  such  balance  and  materials  so  to  become  the 
property  of  the  company  should  be  insufficient  to  cover  the  charges 
of  the  company,  then  the  appellant  should  make  good  the  deficiency. 

There  is  then,  after  some  other  stipulations,  a  proviso,  that  all  the 
works  referred  to  in  the  specification  as  extra  works  which  the  engi- 
neer should  require  to  be  executed  should  be  deemed- to  be  included 
in  the  covenant  entered  into  by  the  appellant,  and  should  be  paid 
for  as  thereinafter  mentioned ;  and  further,  that  if  the  company  should 
think  fit  to  make  any  alteration  in  or  additions  to  the  said  works, 
(including  the  extra  works,)  they  might  do  so  upon  giving  to  the 
appellant  written  instructions  for  the  purpose,  signed  by  the  engineer, 
and  that  the  same  should  be  paid  for  according  to  the  schedule  of 
prices  signed  by  the  appellant.  There  is  then  an  agreement,  that  in 
case  of  any  dispute  between  the  appellant  and  the  resident  engineer, 
the  appellant  would  abide  by  the  decision  of  the  principal  engineer; 
and  that  if  the  appellant  should  be  in  any  way  delayed  in  the  com- 
pletion of  the  work  by  the  act  of  the  company,  the  principal  engineer 
should  determine  whether  any,  and  if  any  what,  extension  of  time 
ought  to  be  allowed.  The  deed  then  contains  a  covenant  by  the 
company  to  pay  the  appellant  63,028/.  16s.  for  the  completion  of  the 
works,  (exclusive  of  the  extra  works,)  in  manner  following — that  is 
to  say,  at  the  end  of  fourteen  days  from  the  commencement  of  the 
works,  four  fifths  of  the  value  of  the  work  then  executed,  to  be  esti- 
mated by  the  principal  engineer  or  his  assistant  resident  engineer, 
having  reference  as  well  to  the  schedule  of  prices  annexed  to  the 
tender  as  to  the  entire  cost  of  the  whole  works,  the  execution  of  such 
works  to  be  certified  by  the  principal  engineer ;  and  so  at  the  end  of 
every  fourteen  days,  until  the  one  fifth  retained  should  amount  to 
4,000/.,  and  thenceforth  would  pay  the  whole  amount  certified  every 
fortnight,  and  at  the  end  of  the  work  would  pay  the  whole  4,000/. 
retained  as  aforesaid  —  that  is  to  say,  2,000/1  at  the  end  of  one  month, 
and  2,000/.  at  the  end  of  a  year  from  the  final  completion. 

And  it  was  further  agreed  that  the  company  would  pay  for  the 
extra  work  in  the  same  manner,  according  to  the  schedule  of  prices : 
provided,  nevertheless,  that  the  appellant  should  not  be  entitled  to 
receive  any  of  the  said  payments  until  the  works  in  respect  of  which 
they  were  to  be  made  should  have  been  certified  by  the  principal 
engineer.  It  is  then  lastly  agreed,  that  during  the  progress  of  the 
works  the  decision  of  the  principal  engineer,  with  respect  to  the 
amount,  state,  and  condition  of  the  work  actually  executed,  and  as 
to  every  other  matter  or  thing  relating  thereto,  should  be  final,  and 
without  appeal ;  but  if  any  difference  should  arise  between  the  com- 
pany or  their  engineer  and  the  appellant,  after  the  completion  of  the 
contract,  as  to  any  matter  of  charge  or  account  between  the  company 
and  the  appellant,  then  the  same  should  be  settled  by  arbitration,  in 
the  manner  there  pointed  out.  These  are,  I  believe,  the  material 
parts  of  the  contract  or  deed  itself,  which  together  with  the  specifica- 
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tion,  containing,  in  great  detail,  a  description  of  the  works  to  be  exe- 
cuted, is  set  oiit  in  the  bill,  and  at  the  end  of  it  is  a  copy  of  the  tender 
which  had  been  made  by  the  appellant  to  do  the  works,  together 
>vith  the  schedule  of  prices.  The  deed  was  executed  as  well  by  the 
company  as  the  appellant 

The  nrst  ground  on  which  the  appellant  rests  his  title  io  relief  is, 
that  he  was  induced  to  enter  into  the  contract  1  B  by  the  fraud  of 
the  company ;  that  the  sum  at  which  he  agreed  to  do  the  works  was 
far  below  what  he  would  have  required,  had  he  known  the  real  nature 
of  the  soil  through  which  the  tunnels  were  to  be  made ;  but  on  this 
point  he  had  been  misled  by  the  fraudulent  contrivance  of  the 
respondents.  The  case  made  by  the  bill  on  this  head  is,  that  there 
being  on  the  line  of  the  road  to  be  made  for  the  railway  in  the  neigh- 
borhood of  Bristol  three  kinds  of  stone,  sand  stone,  Dunns  or  Dunn 
stone,  and  Pennant  or  Hanbam  stone,  of  which  the  first  (that  is,  sand 
stone)  is  comparatively  soft  and  easy  to  work,  whereas  the  other  two 
kinds  (particularly  the  latter)  are  hard  and  difficult  to  work,  the  com- 
pany, acting  through  Mr:  Brunei,  their  engineer,  fraudulently  con- 
trived to  make  the  appellant  believe  that  the  cuttings  would  be 
through  the  softer  material,  (sand  stone,)  and  not  through  Dunns  or 
Pennant  stone,  whereas  the  fact  was,  as  they  well  knew,  that  the 
line  was  chiefly  through  the  harder  sorts  of  stone.  The  bill  repre- 
sents, that,  for  the  purpose  of  enabling  persons  desirous  of  contracting 
to  make  the  road  along  the  line  included  in  the  contract  described 
as  1  B,  to  tender  for  the  same,  it  was  necessary  that  in  different  parts 
of  that  portion  of  the  intended  line  pits  should  be  sunk,  called  '^  trial 
pits,"  in  order  that  the  nature  of  the  strata  might  be  previously 
known ;  and  accordingly  that  the  respondents  did  sink  ten  such  pits, 
but  that  eight  of  theni  were  only  sunk  to  the  depth  of  a  few  feet, 
and  were,  therefore,  of  little  or  no  use  in  showing  what  would  be  the 
nature  of  the  soil  at  the  level  of  the  line  of  the  railway,  which  was 
at  a  very  considerable  depth  below  the  surface ;  and  the  other  two 
were  sunk  respectively  to  depths  of  78  and  55  feet  only,  at  points 
where  the  intended  line  of  road  was  in  one  case  112  feet  and  in  the 
other  97  feet  below  the  surface,  so  that  these  two  pits  did  not  reach 
the  level  of  the  railway,  in  one  case  by  34  feet,  and  in  the  other  by 
42  feet  The  bill  further  alleges  that  the  soil  dug  out  of  all  of  the 
.  said  pits  was  laid  on  the  surface  near  the  ^mouth,  and  showed 
apparently  a  sub-stratum  of  sand  stone,  the  workmen  employed  to 
sink  the  pits  having  by  directions  from  the  company  ceased  to  dig 
,  when  they  reached  the  hard  stone,  except  that  out  of  the  bottom  oi 
one  of  the  deep  pits  some  Dunn  stone  was  taken,  but  which  had 
crumbled  away  when  exposed  to  the  air. 

The  bill  then  goes  on  to  charge,  in  substance,  that  the  company, 
with  knowledge  that  the  cuttings  would  have  to  be  made  through  the 
harder  sorts  of  stone,  caused  notice  to  be  given  by  advertisement  that 
they  were  ready  to  receive  tenders  according  to  certain  printed  forma 
circulated  for  the  purpose,  and  the  nature  of  the  works  to  be  done 
was  to  be  ascertained  from  a  specification  deposited  in  their  ^^^^^ 
\  Bristol.     The  specification  described  the  works  for  which  the  ten     it 
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was  to  be  made.  The  printed  form  of  tender  contained  an  under- 
taking by  the  party  tendering,  not  only  that  he  would  do  the  contract 
works  at  a  specified  sum,  but  also  that  he  would  do  any  extra  works, 
and  make  any  alterations  in  or  additions  to  the  original  works  which 
might  be  deemed  expedient  in  the  course  of  their  progress,  on  being 
paid  for  the,same  according  to  certain  rates  set  out  in  a  schedule  of 
prices  annexed  to  the  tender.  The  different  heads  under  which  charges 
were  to  be  made  by  the  contractor,  in  respect  of  such  extra  or  altered 
works,  were  all  printed  as  part  of  the  form  of  tender,  and  the  party 
tendering  was  to  write  against  each  such  head  the  price  at  which  he 
would  agree  to  be  bound  to  do  the  same  works  of  the  nature  there 
referred  to.  Amongst  the  works  so  to  be  done  was  the  excavating 
clay,  shell,  and  sand  stone,  but  there  was  no  mention  in  the  schedule 
of  any  other  stone.  Neither  Dunn  stone  nor  Pennant  are  referred  to 
by  name ;  and  the  suggestion  of  the  bill  is,  that  the  omission  of  any 
mention  of  Dunn  or  Pennant  stone  was  a  contrivance,  or  part  of  a 
contrivance,  for  the  purpose  of  leading  the  persons  tendering,  to  sup- 
pose that  they  might  make  their  calculations  on  the  footing  of  there 
being  no  hard  stone  to  be  cut  through  —  a  supposition  which  would 
be  confirmed  by  the  trial  pits,  out  of  which  no  hcurd  stone  had  been 
dug,  except  the  small  portion  of  Dunn  stone  from  one  of  the  pits,  which, 
as  I  have  already  stated,  crumbled  away  when  exposed  to  the  air. 

The  appellant  was  resident  in  London,  and  in  order  to  enable  him 
to  make  his  tender,  he  sent  down  to  Bristol  an  agent,  Thomas  Lloyd, 
whom  he  represents  as  a  competent  judge  in  such  matters,  to  examine 
the  line  of  the  proposed  works,  so  as  to  enable  him  to  form  a  correct 
judgment  as  to  what  would  be  a  fair  amount  to  be  tendered.  The 
bill  states  that  Lloyd  accordingly  proceeded  to  Bristol  in  the  month 
of  March,  1836,  surveyed  the  line  and  inspected  the  trial  pits,  and 
that,  reasonably  supposing  the  two  principal  pits  to  have  been  sunk 
to  the  level,  and  not  finding  amongst  the  excavated  material  accu- 
mulated on  the  surface  any  thing  but  soft  or  loose  stone — no  Pennant 
or  Hanham  stone — he  concluded  that  there  would  be  no  cutting 
through  hard  stone ;  and  the  sum  tendered  was  calculated  on  that 
basis.  It  was,  according  to  the  bill,  impossible  for  Lloyd  to  get  down 
to  or  near  the  bottom  of  the*two  principal  trial  pits,  in  consequence 
of  their  being  nearly  filled  up  with  rubbish  and  water  before  he  ex- 
amined them.  The  appellant,  therefore,  contends  that  he  was  imposed 
upon  as  to  the  nature  of  the  work  he  had  to  perform,  and  so  agreed 
to  do  it  on  terms  to  which,  but  for  the  deception  practised  on  him,  he 
would  not  have  consented.  The  question  on  this  part  of  the  case  is 
one  of  fact  Is  it  established  that  any  imposition  was  practised  on 
the  appellant  to  induce  him  to  enter  into  the  contract?  For  if  there 
was,  he  was  clearly  entitled  to  relief — whether  precisely  that  which 
he  asks  for,  is  another  question.  Strictly  speaking,  a  corporation  can- 
not of  itself  be  guilty  of  fraud ;  but  where  a  corporation  is  formed  for 
the  purpose  of  carrying  on  a  trading  or  other  speculation  for  profit, 
such  as  forming  a  railway,  these  objects  can  only  be  accomplished 
through  the  agency  of  individuals ;  and  there  can  be  no  doubt  that 
if  the  agents  employed  conduct  themselves  fraudulently,  so  that,  if 
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they  had  been  acting  for  private  employers,  the  persons  for  whom 
they  were  acting  would  have  been  affected  by  their  fraud,  the  same 
principles  must  prevail  where  the  principal  uifder  whom  the  agent 
acts  is  a  corporation.  The  question,  therefore,  on  this  part  of  the 
case  is,  whether  the  directors  or  the  engineers  or  agents  whom  they 
employed,  were  guilty  of  the  fraudulent  misrepi^sentations  alleged  by 
the  bill.  I  am  clearly  of  opinion  that  no  such  case  is  made  out. 
[His  lordship  here  stated  the  nature  of  the  evidence  on  thiB  point,  and 
continued  :] 

Two  engineers,  Mr.  Frere  and  Mr.  Babbage,  both  say  that  the  ap- 
pellant had  ample  opportunity,  by  means  of  the  trial  pits  and  cat- 
tings,  of  ascertaining  the  nature  of  the  soil  and  strata ;  and  the  cir- 
cumstances of  the  case  satisfy  me  that  this  must  be  true.  The  work 
to  be  done  was  of  a  laborious,  difficult,  and  expensive  character.  The 
notices  calling  for  tenders  had  been  circulated  for  many  weeks,  and 
even  months,  and  would  naturally  excite  the  attention  of  contractors 
of  eminence  who  would  be  drawn  to  the  spot  I  cannot  attributq  to 
the  company  the  fraudulent  intention  imputed  to  them — an  inten- 
tion as  absurd  as  it  would  have  been  fraudulent — of  meaning  to 
mislead  those  who  should  apply  to  make  tenders  fpr  the  work,  when 
they  must  have  felt  that  the  success  of  such  a  fraud  must  entirely 
depend  on  the  very  improbable  chance,  that  those  who  shonld  be 
attracted  by  the  notices  would  omit  to  make  inquiry  into  the  nature 
of  the  soil  they  would  have  to  excavate.  The  work  was  not  one  of 
a  trifling  nature :  one  of  the  persons  who  made  a  tender  demanded 
above  100,000/.  The  tenders  were,  in  the  first  instance,  to  be  made 
before  the  1st  March,  1836 ;  and  until  nearly  a  fortnight  after  that 
date  the  two  principal  trial  pits  had  been  open,  and  free  from  water, 
so  that  there  was  nothing  to  prevent  any  contractor  from  himself 
ascertaining  to  what  depth  it  had  been  cut,  and  what  was  the  soil  at 
the  bottom ;  and  though  by  the  12th  March  a  great  deal  of  water  had 
entered,  and  so  partially  choked  the  two  principal  pits,  yet  Mr.  Frere 
says  the  company  and  their  engineers  were  always  ready  to  facilitate 
the  appellant's  investigation  as  to  the  nature  of  the  soil  and  strata. 

The  appellant,  in  his  bill,  assumes  that  sand  stone  and  Pennant  stone 
are  two  differeht  kinds  of  stone ;  but  this  is  not  the  conclusion  at  which, 
on  the  evidence,  I  arrive.  "  Pennant  stone,"  says  Mr.  Brunei,  "is  a 
species  of  sand  stone,  and  the  only  species  in  the  neighborhood  of 
Bristol,  of  sufficient  hardness  to  be  used  for  bridges,  or  other  strong 
masonry ;  and  Mr.  Frere  says  that  it  is  extensively  used  in  Bristol, 
and  is  the  hardest  sort  of  sand  stone  found  in  that  neighborhood, 
except  the  Brandon  Hill  stone.  Dunn  stone,  according  to  the  same 
witness,  is  merely  a  local  term  for  a  particular  variety  of  shale,  and 
is  frequently  found  in  cuttings  along  with  sand  stone.  This  explana- 
tion fully  justifies  the  language  of  the  tenders,  without  supposing 
that  the  materials  to  be  excavated  and  removed  were  there  mentioned 
by  the  company  for  any  purpose  of  deception.  The  soil  to  be  removed 
was  sufficiently  designated  as  consisting  of  clay,  shale,  and  sand 
stone,  the  latter  term  comprehending  all  sand  stone,  hard  as  well  as 
soft  —  that  is,  Pennant  or  Hanham  stone,  (which   is  in  truth  only 
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Pennant  stone  found  at  Hanhara,)  as  well  as  ordinary  sand  stone.  In 
the  contract  2  6,  the  expression  occurs,  <<  compact  gray  sand  stone, 
commonly  called  Haifham  stone."  It  was  for  the  appellan£^  before 
he  made  a  tender,  to  satisfy  himself  as  to  the  probable  hardness  of 
the  sand  stone  to  be  removed,  which,  after  all,  could  never  be  ascer* 
tained  beforehand  wi^h  perfect  certainty.  By  examining  the  trial 
pits  and  cuttings,  and  making  inquiries  of  the  engineers,  he  might 
have  ascertained  the  depths  to  which  the  pits  had  been  sunk,  and  the 
nature  of  the  soil  through  which  they  had  penetrated,  and  at  which 
they  had  arrived.  The  cuttings,  according  to  the  evidence  of  Mr. 
Frere,  exhibited  sand  stone.  Pennant  and  Dunn  stone,  and  the  old 
quarry  in  Fox's  Wood  showed  Pennant. 

In  these  circumstances,  I  think  it  is  impossible  to  believe  that  there 
was  any  thing  like  contrivance  to  mislead  the  appellant  or  any  other 
contractor ;  and  it  is  clear  that  the  appellant,  if  there  was  no  fraud, 
was  bound  to  satisfy  himself  on  the  subject;  for  the  specification  of 
the  proposed  works,  submitted  to  him  before  the  tender  was  made, 
expressly  stipulates  that  the  contractor  must  satisfy  himself  of  the 
nature  of  the  soil,  and  of  all  matters  which  can  in  anyway  influence 
his  contract.  This,  though  of  course  it  would  not  absolve  the  com- 
pany from  the  consequences  of  any  fraudulent  contrivances  to  mis- 
lead, yet  certainly,  in  the  absence  of  fraud,  threw  on  the  appellant  the 
obligation  of  judging  for  himself.  I  must  further  add,  that  I  cannot 
believe  the  appellant  to  have  been  really  mistaken  as  to  the  nature 
of  the  soil,  except  possibly  that  the  proportion  of  hard  stone  was 
greater  than  he  had  imagined  he  should  find.  I  come  to  this  conclu- 
sion from  the  fact,  that  the  specification,  which  was  submitted  to 
him  before  he  made  the  tender,  provides  for  the  construction  of  the 
Avon  bridge,  and  other  masonry,  by  means  of  the  stone  to  be 
obtained  from  the  cuttings.  '  Now,  Mr.  Brunei  says  that  Pennant  is 
the  only  sand  stone  in  the  neighborhood  of  Bristol,  of  sufficient  hard- 
ness to  be  used  for  masonry.  The  appellant  either  did  know,  or 
might  have  known  this  when  he  made  his  tender,  and  it  is  surely 
impossible  for  him,  in  the  face  of  such  a  clause  in  the  specification, 
to  say  that  he  did  not  know  there  would  be  any  beds  of  Pennant 
stone  —  that  is,  of  stone  capable  of  being  used  for  masonry  —  to  be 
excavated  or  removed.  It  is  not  unworthy  of  observation  that  Mr. 
Stanton,  one  of  the  persons  who  made  a  tender,  in  his  schedule  of 
prices  as  to  the  sum  which  he  would  require  for  working  sand  stone, 
obviously  points  to  the  difference  which  might  exist  in  the  expense 
of  removing  sand  stone  of  different  qualities;  and  he  did  not,  like  the 
appellant  and  the  other  persons  who  made  tenders,  offer  one  fixed 
uniform  sum  for  sand  stone  of  every  quality,  but  he  required  for 
moving  &c.  sand  stone  from  open  cuttings  1^.  4d.  to  2^.  2^.,  and  from 
tunnels  2s,  9(L  to  45.  6d.;  from  which  I  think  it  may  fairly  be  inferred 
that  he  understood  the  words  "  sand  stone  "  used  in  the  schedule  to 
include  stone  of  different  degrees  of  hardness  —  some  more  expen- 
sive to  work,  some  less  so.  To  all  these  considerations  must  be 
added,  that  the  appellant  did  not,  so  far  as  there  is  any  evidence  on 
the  subject,  make  any  remonstrance  as  to  the  supposed  deception  or 
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mistake  during  the  progress  of  the  works,  nor  until  after  the  relation 
between  the  parties  had  been  entirely  determined. 

The  bill,  it  is  true,  charges  that  the  appellant  did  complain  on  this 
subject  to  Mr.  Brunei,  in  the  month  of  July,  1836 ;  but  Mr.  Brunei 
says  he  has  no  recollection  of  such  a  complaint  having  been  made ; 
and  the  written  correspondence,  carried  on  during  a  period  of  two 
years,  cannot  be  reconciled  with  the  notion  that  the  appellant  consid- 
ered himself  to  have  been  imposed  upon,  or  that  the  works  to  be 
done  were  not  mainly  such  as  he  had  anticipated  when  he  made  his 
tender.  On  these  grounds,  I  have  come,  without  hesitation,  to  the 
conclusion  that  the  appellant  has  failed  to  establish  any  title  to  relief 
under  this  head  of  fraud. 

The  next  ground  on  which  he  rests  his  title  to  relief  is,  that  Mr. 
Brunei,,  the  principal  engineer  of  the  company,  on  whose  decision 
many  matters  were,  by  the  terms  of  the  contract,  made  to  depend, 
was  incapacitated  from  acting  in  discharge  of  the  duties  imposed  on 
him  by  reason  of  his  being  himself  a  shareholder  of  the  company. 
The  contract  provided  —  [His  lordship  here  read  that  part  of  the  con- 
tract which  he  had  before  stated,  relative  to  the  duties  and  powers  of 
the  principal  engineer,  and  proceeded :  ]  It  is  not  necessary  to  state 
the  duties  of  the  engineer  more  in  detail ;  he  was,  in  truth,  made  the 
absolute  judge,  during  the  progress  of  the  works,  of  the  mode  in 
which  the  appellant  was  discharging  his  duties ;  he  was  to  decide 
how  much  of  the  contract  price  of  63,028^  from  time  to  time  had 
become  payable,  and  how  much  was  due  for  extra  works,  and  from 
his  decision  there  was  no  appeal,  except  that,  after  all  should  have 
been  completed,  the  appellant  might  call  in  a  referee  of  his  own  as 
to  any  question  as  to  the  amount,  if  any,  then  due  beyond  what  had 
been  certified. 

The  complaint  made  by  the  appellant  is,  that  the  duties  thus  con- 
fided to  the  principal  engineer  were  of  a  judicial  nature;  that  Mr.' 
Brunei  was  the  principal  engineer  by  whom  these  duties  were  to  be 
performed,  and  that  he  himself  was  a  shareholder  in  the  company ; 
that  he  was  thus  made  a  judge  or  arbitrator  in  what  was,  in  effect, 
his  own  cause ;  that  until  the  month  of  July,  1838,  the  appellant 
was  unaware  of  the  fact  of  Mr.  Brunei  having  an  interest  in  the 
company  except  as  iheir  engineer,  and  so  ought  not  to  be  bound  by 
any  of  his  decisions.  This  branch  of  the  appellant's  argument  rests 
on  the  principle  discussed  in  this  house  in  the  case  of  Dimes  v.  The 
Grand  Junction  Caned  Company^  17  Jur.  73,  s.  c.  16  £ng.  Rep.  63,  in 
which  your  lordships  agreed,  or  apparently  agreed,  with  the  able 
opinion  delivered  by  the  learned  judges,  through  Parke,  B.,  that  the 
decision  of  a  judge  made  in  a  cause  in  which  he  has  an  interest  is  void- 
able, unless  in  a  case  of  necessity,  as  where  an  action  was  brought 
against  all  the  judges  of  the  Court  of  Common  Pleas  on  a  matter  on 
which  they  had  exclusive  jurisdiction.  I  say  "  agreed,  or  apparently 
agreed,"  for  the  point  did  not,  in  the  result,  actually  call  for  the  decision 
of  the  house.  I  shall,  however,  assume  that  to  be  (as  I  believe  it  is) 
the  law.  But  the  question  is,  whether  it  governs  the  present  case. 
I  think  the  principle  has  no  application  here.     A  judge  ought  to  be. 
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and  is  supposed  to  be,  indifferent  between  the  parties.  He  has,  or  is 
supposed  to  have,  no  bias,  inducing  him  to  lean  to  the  one  rather  than 
to  the  other.  In  ordinary  cases,  it  is  a  just  ground  of  exception  to  a 
judge  that  he  is  not  indifferent;  and  the  fact  that  he  is  himself  a 
party,  or  interested  as  a  party,  affords  the  strongest  proof  that  he  can- 
not be  indifferent.  But  here  the  whole  tenor  of  the  contract  shows 
that  it  was  never  intended  that  the  engineer  should  be  indifferent 
between  the  parties. 

When  it  is  stipulated  that  certain  questions  shall  be  decided  by 
the  engineer  appointed  by  the  company,  that  is,  in  fact,  a  stipu- 
lation that  they  shall  be  decided  by  the  company.  It  is  obvious 
that  there  never  was  any  intention  of  leaving *to  third  persons  the 
decision  of  questions  arising  during  the  progress  of  the  works.  The 
company  reserved  the  decision  for  itself,  acting,  however,  as  from 
the  nature  of  things  it  must  act,  by  an  agent,  and  that  agent  was, 
for  this  purpose,  the  engineer.  His  decisions  were,  in  fact,  their 
decisions.  The  contract  did  not  hold  out,  or  pretend  to  hold  out,  to 
the  appellant  that  he  was  to  look  to  the  engineer  in  any  other  char- 
acter than  as  the  impersonation  of  the  company.  In  fact,  the  con-, 
tract  treats  his  acts  and  their  acts,  for  many  purposes  as  equivalent, 
or  rather  identical.  I  am,  therefore,  of  opinion  that  the  principle  on 
which,  the  doctrines  as  to  a  judge  rest,  wholly  fails  in  its  application 
to  this  case.  The  company's  engineer  was  not  intended  to  be  an 
impartial  judge,  but  the  organ  of  one  of  the  contracting  parties. 
The  company  stipulated  that  their  engineer  for  the  time  being,  who- 
soever he  might  be,  should  be  the  person  to  decide  disputes  pending 
the  progress  of  the  works,  and  the  appellant,  by  assenting  to  that 
stipulation,  put  it  out  of  his  power  to  object,  on  the  ground  of  what 
has  been  called  the  "  unindifferency  "  of  the  person  by  whose  decis- 
ion he  agreed  to  be  bound.  It  is  to  be  observed,  that  the  person  to 
decide  was  not  a  particular  individual,  in  whom,  notwithstanding 
his  relation  to  the  company,  the  contractor  might  have  so  much  con- 
fidence as  to  agree  to  be  bound  by  his  awards,  but  any  one  from 
time  to  time  the  company  might  choose  to  select  as  their  engineer. 
The  appellant  allies  that  be  did  not  know  the  fact  that  Mr.  Brunei 
was  a  shareholder  until  more  than  two  years  after  the  works  had 
been  begun. 

But  he  must  have  known  that  the  company  had  it  in  their  power 
to  appoint  another  engineer  in  Mr.  Brunei's  place,  who  might  hold 
shares,  or  that  Mr.  Brunei  himself  might  purchase  shares.  Without 
the  intervention  of  the  engineer  the  contract  was,  as  it  were,  paralyzed ; 
nothing  could  be  done  under  it ;  and  it  surely  can  hardly  be  argued 
that  a  person  appointed  engineer  could,  by  purchasing  shares,  render 
the  contract  practically  inoperative.  His  Honor  the  Vice-Chancellor 
of  England,  when  this  case  was  before  him,  treated  it  as  matter  of 
notoriety  that  engineers  employed  in  forming  the  line  of  an  intended 
railway  were  almost  universally  holders  of  shares.  Without  going 
that  length,  it  may  be  safely  affirmed  that  there  is  nothing  to  prevent 
them  from  purchasing  shares ;  this  must  have  been  known  to  the 
appellant ;  and  unless,  therefore,  he  can  read  the  word  ^'  engineer  "  in 
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the  contract  as  meaning,  by  necessary  implication,  an  engineer  not 
•  holding  shares  in  the  intended  company,  or  can  import  into  the  con- 
tract an  agreement  on  the  part  of  the  company  that  no  person  hold- 
ing shares  should  ever  be  appointed  to  fill,  or  should  continue  to  fill, 
the  character  of  engineer,  he  must  be  bound  by  the  terms  of  his  own 
agreement  This,  therefore,  brings  us  to  the  question,  whether,  inde- 
pendently of  these  two  heads  of  fraud,  the  appellant  has  shown  a 
title  to  relief.  His  object  is  to  obtain  payment  for  work  done  by 
him  for  the  company  under  the  several  contracts  to  which  I  have 
already  referred.  Now,  primdfacie^  the  payment  ought  to  be  sought, 
not  through  the  medium  of  a  suit  in  equity,  but  by  an  action  at  law. 
The  right  of  the  appellant  is  strictly  a  legal  right — the  obligation  of 
the  company  is  a  mere  legal  obligation. 

The  question,  therefore,  is,  whether  there  is  any  thing  to  transfer, 
in  this  case,  the  jurisdiction  from  a  court  of  law  to  a  court  of 
equity — whether  the  nature  of  the  works  to  be  executed,  or  the  con- 
duct of  the  parties  during  their  progress,  has 'given  to  the  appellant 
a  right  to  sue  in  equity  instead  of  at  law,  which,  in  the  case  of  any 
ordinary  contract  to  do  work  for  another,  would  not  have  existed. 
In  considering  this  question,  I  will,  in  the  first  instance,  confine  the 
inquiry  to  the  first  contract,  that  designated  as  the  contract  1  B. 
What,  then,  were  the  appellant's  rights  under  that  contract  ?  He 
.  'had  a  right,  in  executing  the  works  comprised  in  that  contract,  to 
recover  from  the  company  the  sum  of  63,028/.  I65.,  and  also  to  be 
paid,  according  to  the  rates  specified  in  the  schedule,  for  all  extra 
works.  He  was  not  to  wait  for  payment  till  the  whole  should  be 
finished,  but  he  was  to  be  paid  at  the  end  of  every  fourteen  days  the 
value  of  the  work  then  actually  completed,  the  company  deducting 
one  fifth  of  the  amount  until  the  deduction  should  amount  to  4,000/. 
This  4,000/.  was  to  be  retained  by  the  company,  by  way  of  caution 
or  security,  till  the  whole  work  should  be  finished.  The  value  of  the 
work  done  at  the  end  of  every  fourteen  days  was  to  be  estimated  by 
the  engineer  of  the  company,  and  payment  was  to  be  made  on  his 
certificate,  which  during  the  progress  of  the  work  was  to  be  con- 
clusive ;  but  on  the  completion  of  the  whole,  any  dispute  as  to  any 
matter  of  account  between  the  appellant  and  the  company  was  to  be 
settled  by  arbitration.  In  ascertaining  the  amount  of  every  fortnight's 
certificate,  the  engineer  was  to  have  reference  as  well  to  the  schedule 
of  prices  annexed  to  the  contract  as  to  the  entire  cost  of  the  whole 
works. 

This  provision  was  obviously  necessary ;  for  some  parts  of  <the 
work,  and  those  of  an  .expensive  nature,  such  as  the  driving  of 
headways  through  the  tunnels  and  the  formation  of  coffer-dams,  are 
not  mentioned  in  the  schedule  of  prices,  though  constituting  an 
important  part  •of  the  work  as  described  in  the  specification,  and 
though  their  cost,  according  to  the  appellant's  exhibit,  (200,)  formed 
(as,  indeed,  it  must  have  formed)  an  iipportant  element  in  his  calcu- 
lations, which  led  him  to  make  bis  tender  to  do  the  works  for  a  sum 
of  63,028/.  I65.  The  precise  principle  on  which  the  engineer,  in 
making  his  fortnightly  certificates,  was  to  blend  together  in  his  cal- 
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cul^tions  the  value  of  the  works  done,  as  deducible  from  the  schedule 
of  prices,  and  from  the  costs  of  the  \thole  works,  is  certainly  not* 
clearly  explained.  In  making  such  an  estimate  it  could  hardly  be 
expected  that  any  one  would  arrive  at  a  result  perfectly  accurate. 
But  as  the  payments  to* be  made  on  these  certificates  were  only 
payments  on  account,  extreme  accuracy  was  not  essential.  Both 
parties  seem  to  have  agreed  in  leaving  to  the  engineer  to  frame  the 
certificates  as  fairly  as  he  could,  so  that  the  work  done  might  as  far 
as  possible  be  paid  for  as  it  proceeded,  the  stipulated  deduction  of 
4,000/.  being  kept  back  till  the  final  completion.  This,  then,  being 
the  right  of  the  appellant,  the  case  he  makes  by  his  bill  is,  that  from 
the  very  outset  the  sums  certified  were  greatly  below  what  they  ought 
to  have  been;  that  this  kept  him  very  deficient  in  funds,  so  that  he 
was  unable  to  prosecute  the  works  with  the  same  vigour  with  which 
he  might  have  proceeded  if  he  had  not  been  thus  unduly  straitened 
for  want  of  money. 

In  these  circumstances,  he  contends  that  he  is  entitled  to  have  an 
account  taken  of  the  work  actually  done,  according  to  what  the 
certificates  ought  to  have  been ;  that  the  respondents  are  not  at 
liberty  to  insist  on  any  penalties  for  the  failure  in  completing  the 
different  portions  of  the  works  at  the  stipulated  times ;  and,  more- 
over, that  they  were  not  at  liberty  to  seize  and  take  possession  of 
the  plant  as  forfeited  by  reason  of  undue  delay  in  prosecuting  the  - 
works.  With  respect  to  the  certificates  for  the  work  done  during 
the  first  seven  or  eight  months  —  that  is,  from  the'SQth  March,  1836, 
the  date  of  the  contract,  up  to  the  beginning  of  the  following  month 
of  November — the  course  pointed  out  by  the  contract  was  not 
followed.  For  the  first  three  months  the  certificates  made  out  by  Mr. 
Brunei,  according  to  the  reports  of  Mr.  Frere,  the  resident  engineer, 
were  calculated  solely  on  so  much  of  the  work  done  as  ranged  itself 
strictly  un^er  the  head  of  the  schedule  of  prices  —  that  is,  on  the 
excavations,  and  removing  soil,  and  a  small  portion  of  masonry  — 
whereas  a  great  part  of  the  work  actually  done  was  work  to  which 
the  schedule  was  inapplicable,  such  as  the  driving  of  headings  and 
the  forming  of  coffer-dams.  Besides  which,  the  certificates,  instead 
of  being  made  out  every  fortnight,  were  only  made  out  at  long  inter- 
vals, there  having  been  only  four  up  to  the  end  of  June,  being  a 
period  of  between  three  and  four  months.  The  last  of  the  certificates 
so  made  out  was  for  the  sum  of  286/.  Is.,  being  for  the  work  done 
from  the  11th  to  the  25th  June.  It  bears  date  the  first  July,  and  gave 
ris%to  a  letter  of  remonstrance  from  the  appellant  to  Mr.  Brunei, 
dated  the  5th  July,  in  which  he  complains  of  the  principle  on  which 
the  certificates  were  framed ;  that  they  took  no  account  of  any  expen- 
diture or  works  except  those  capable  of  being  exactly  calculated  by 
reference  to  the  schedule  of  prices ;  and  he  pointed  out,  that  as  a 
large  portion  of  the  works,  amounting  to  23,500/.  and  upwards,  had 
no  reference  to  those  prices,.if  the  system  then  adopted  was  perse- 
vered in,  the  consequence  would  be,  that  instead  of  receiving  pay- 
ment during  the  progress  of  the  works  of  the  whole  63,028/.,  less  the 


HOUSE  OF  LORDS,  1854.  49 


Ranger  v.  The  Great  Western  Railway  Co. 


40002.  retained  as  caution  money,  he  would  not  have  been  paid  that 
sum  by  above  23,500/. 

The  evidence  shows,  that  from  the  very  commencement  of  the 
works  the  appellant  was  considered  by  the  engineers  to  be  proceeding 
in  a  dilatory  and  unsatisfactory  manner,  and  they  made  repeated 
remonstrances  on  the  subject,  urging  him  to  greater  diligence  and 
expedition.  I  do  not  stop  to  inquire  whether  these  objections  wore 
well  founded  in  fact ;  they  were  made,  and  were  relied  on  by  the  en- 
gineers as  explaining  and  justifying  the  apparently  small  amount  of 
the  certificates.  The  consequence  of  the  appellant's  appeal  to  Mr. 
Brunei  was,  that  they  met  at  Bristol  on  or  about  the  20th  July,  and 
on  that  occasion  an  arrangement  was  come  to  between  them,  that 
until  the  headings  should  have  been  completely  driven  through  the 
three  tunnels,  no  further  certificates  should  be  given ;  but  that,  if  the 
appellant  should  proceed  to  get  these  headways  completed,  using 
what  Mr.  Brunei  should  consider  to  be  due  energy  and  vigor  for  the 
purpose,  he  would  recommend  the  company  to  advance  money  from 
time  to  time,  on  account  of  the  certificate  to  be  given,  as  soon  as  the 
headways  should  have  been  completed.  Mr.  Brunei  states,  in  his 
evidence,  that  the  appellant  readily  acquiesced  in  this  arrangement, 
and  all  his  letters  confirm  that  statement  The  result  of  what  had 
passed  was,  that  the  appellant  did  proceed  with  increased  vigor,  and 
got  the  headings  through  the  last  of  the  three  tunnels  on  the  4th  No- 
vember. In  the  course  of  the  work,  beginning  on  the  22d  July  and 
ending  on  the  9th  November,  the  respondents  did,  pursuant  to  Mr. 
Brunei's  engagement,  make  advances  to  the  appellant  to  the  amount, 
in  the  whole,  of  18,400/. ;  and,  on"  the  11th  November,  a  certificate 
was  made,  and  signed  by  Mr.  Brunei,  of  all  the  work  then  done,  not 
comprised  in  the  former  certificates,  showing  a  balance  (after  retain- 
ing 4,000/.)  of  19,868/.  due  to  the  appellant,  against  which  was  to  be 
set  the  18,400/.  already  advanced  on  acxrount,  and  the  balance,  1,468/., 
was  remitted  by  Chapman,  the  secretary  of  the  company,  to  the  ap- 
pellant, with  an  explanatory  paper,  showing  how  the  balance  had 
been  arrived  at,  and  with  a  request  that  the  appellant  would  examine 
it,  and,  if  satisfied  with  its  accuracy,  would  acknowledge  it  Chap- 
man's letter  was  dated  on  the  17th  November,  and  on  the  22d  the 
appellant  acknowledged  its  receipt,  with  the  1,468/.  He  made  no 
observations  as  to  its  accuracy,  of  which,  therefore,  it  must  be  pre- 
sumed he  was  satisfied,  as  it  had  been  some  days  before  him. 

Indeed,  at  this  point  of  time,  I  do  not  think  there  was  much  differ- 
ence between  the  estimate  as  made  by  Mr.  Brunei  and  that  made  by 
.  the  appellant  himself.  The  value  of  the  work,  as  calculated  and  al- 
lowed to  the  appellant  on  the  five  certificates,  up  to  the  12th  Novem- 
ber, was  26,819/1  On  the  2d  November,  the  appellant  sent  to  Mr. 
Brunei  a  paper  containing  a  detailed  view  of  the  costs  of  the  works 
up  to  the  preceding  Saturday,  the  29th  October,  with  reference  to 
the  gross  amount  of  the  contract,  as  well  as  the  schedule  of  prices, 
and  he  thereby  represents  that  there  was  due  to  him,  for  work  then 
done  on  account  of  the  contract,  exclusive  of  extra  work,  27,802/., 
being  not  quite  1,000/.  more  than  was  shown  by  the  certificate  of  the 
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11th  November.  In  calculating  the  Bam  of  27,802/.,  the  %ippellant 
takes  credit  for  the  whole  of  the  headings  as  having  been  completed, 
whereas,  according  to  Mr.  Brunei,  629  yards  of  heading  were  not 
cleared,  and  so  not  completed,  for  some  weeks  afterwards ;  and  on 
this  head  alone  there  would  be  a  sum  of  3,145/.  included  in  the 
27,802/.  claimed  by  the  appellant  as  due  on  the  29th  October,  which 
was  not  allowed  to  him  by  Mr.  Brunei  in  the  certificate  of  the  11th 
I^ovember,  but  which  was  included  by  him  in  the  two  next  succeed- 
ing certificates.  It  does  not,  however,  appear  to  me  to  be  necessary 
to  institute  any  minute  inquiry  as  to  how  far  the  calculations  of  Mr. 
Brunei  were  accurate.  I  think  it  is  quite  enough  if  they  were  made 
bondjide^  and  with  the  intention  of  acting  according  to  the  exigency 
of  the  terms  of  the  contract.  The  company  expressly  stipulated,  that 
during  the  progress  of  the  work  the  decision  of  the  engineer  as  to  the 
value  of  the  work,  from  time  to  time  executed,  should  be  final.  If 
the  appellant  thought  this  a  harsh  or  oppressive  clause,  he  ought  not 
to  have  agreed  to  it.  It  does  not,  however,  seem  to  me  to  have  been  /j 
unreasonable.  In  the  absence  of  express  stipulation,  a  person  con-  Iff 
tracting  to  do  any  work  for  another,  is  not  entitled  to  demand  pay-  ^/ 
ment  till  the  whole  has  been  completed.  / 

The  nature  and  extent  of  such  a  work  as  that  which  the  appellant     >* 
was  to  perform,  might  well  induce  a  modification  of  what,  in  the  ab-    ^ 
sence  of  express  contract,  would  have  been  the  right  of  the  parties.    '^ 
But,  at  the  same  time,  the  company  might  reasonably  feel,  that  the   • 
extent  to  which  any  claim  for  payment  daring  the  progress  of  the  y'       . 
works  should  be  confined  on  the  part  of  the  contractx>r  must  be  left,   *^     ^ 
in  a  great  measure,  to  themselvesi     It  would  never  do  for  persons  in  y  . 
the  situation  of  these  respondents  to  put  themselves  in  a  position  in     yV 
which  a  question  might  be  raised  with  them  adversely  every  fortnight  *''' 
as  to  the  extent  of  their  immediate  liability  to  their  contractors.     If,, 
indeed,  there  was  any  thing  like  fraud  or  unfairness  in  the  case,  differ- 
ent considerations  might  arise;    but  the  evidence  wholly  fails  to 
establish  any  thing  of  the  sort.    I  can  discover  no  trace  of  any  desire 
not  to  certify  fully  and  fairly  the  amount  due.     It  may  be  that  in 
some  instances  the  certificate  ought  to  have  been  for  a  higher  sum 
than  that  for  which  it  was  actually  given,  though  no  specific  instance 
of  the  sort  has  been  shown  to  my  satisfaction.     The  learned  counsel 
for  the  appellant  pointed  out  that,  according  to  the  schedule  of  prices, 
he  was  to  be  allowed,  in  respect  of  the  removal  of  materials,  9rf.  for 
each  mile  additional,  but  above  one  quarter  of  a  mile,  the  certificates 
allowed  in  general  only  Id,  2d,  and  3(2.     This  may  have  been  Im 
error,  but  I  am  by  no  means  satisfied  that  it  was  an  error  against  the 
appellant;  I  rather  infer,  from  the  mode  in  which  the  allowance  was 
made,  that  the  engineer,  when  the  distance  over  which  the  materials 
were  led,  exceeded  a  quarter  of  a  mile,  allowed  an  additional  sum,  at 
the  rate  of  9(L  a  mile,  even  though  there  was  not  an  excess  of  a 
whole  mile.     [His  lordship  here  stated  the  circumstances  which  led 
him  to  this  conclusion,  and  proceeded :] 

There  is  no  other  mode  of  explaining  the  different  rates  often  al- 
lowed in  the  same  certificate.     This  was  a  benefit  to  the  appellant; 
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to  which  he  certainly  bad  no  claim  under  the  contract,  for  the  con- 
tract gave  him  nothing  unless  the  additional  distance  extended  to  a 
whole  mile.  I  have  audverted  to  this  point  because  some  stress  was 
laid  on  it  in  argument,  but  my  judgment  is  in  no  respect  founded  on 
it.  The  appellant,  in  the  absence  of  fraud,  was,  during  the  progress 
of  the  works,  bound  by  the  certificates  of  the  engineer.  It  may  be 
right  I  should  add,  that  there  was,  as  it  appears  to  me,  great  force  in 
the  objection  made  by  the  appellant  in  his  letter  to  Mr.  Brunei  of  the 
5tb  July,  1836,  to  which  I  have  already  referred,  as  to  the  defective 
principle  on  which  up  to  that  time  Mr.  Frere  had  calculated  the  value 
of  the  work  done.  But  this  was  clearly  set  right  by  the  fifth  certifi- 
cate and  the  intermediate  arrangement  for  advances  of  money,  to 
which  I  am  satisfied,  on  the  evidence,  the  appellant  had  readily  as- 
sented. Two  of  the  appellant's  witnesses,  Koss  and  Buckwell,  say 
that  the  certificates  were  very  deficient,  and  did  not  fairly  represent 
the  work  actually  done.  This  is  denied  by  Brunei,  Frere,  and  Bab- 
bage.  It  is  true,  that  Ross  mentions  some  instances  in  which  he  al- 
leged that  the  certificates  were  deficient;  but,  as  there  is  no  charge 
in  the  bill  of  any  specific  error,  it  was  impossible  for  the  respondents 
to  meet  that  evidence ;  and,  on  the  whole,  I  think  that  the  appellant 
has  entirely  failed  to  make  out  that  the  certificates  were  not  such  as 
he  was  entitled  to  have  under  the  provisions  of  the  contract  Sup- 
posing, then,  that  the  certificates  were  such  as  the  respondents  were 
bound  to  furnish,  the  next  question  is,  whether,  in  paying  to  the  ap- 
pellant the  amounts  so  from  time  to  time  certified,  the  respondents 
were  entitled  to  deduct  the  amounts  due  or  claimed  to  be  due  for 
penalties.  Such  deductions  were  made  on  two  occasions :  first,  on 
the  certificate  given  on  the  12th  November,  1836,  when  the  headings 
through  the  tunnels  were  completed ;  and,  secondly,  on  the  3d  July, 
1837. 

On  the  first  of  those  occasions  a  sum  of  2002.  was  deducted,  being 
five  penalties  alleged  to  be  due  for  delay  in  completing  the  headways 
through  tunnels  No.  1  and  No.  3  at  the  specified  time ;  and  on  the 
second  occasion  a  deduction  of  20/.  was  made  as  a  penaltv  for  delay 
in  the  works  at  the  Avon  bridge.  These  penalties  had  certainly, 
according  to  the  express  language  of  the  deed,  been  incurred,  and 
therefore  the  point  for  decision  is,  whether  there  was  any  thing,  either 
in  the  nature  of  the  penalty  or  the  conduct  of  the  parties,  to  prevent 
the  company  from  insisting  on  the  literal  terras  of  the  contract. 
There  is  no*doubt  that  when  the  doing  of  any  particular  act  is  se- 
cured by  a  penalty,  a  court  of  equity  in  general  is  anxious  to  treat 
the  penalty  as  being  merely  a  mode  of  securing  the  due  performance 
of  the  act  contracted  to  be  done,  and  not  as  a  sum  of  money  really 
intended  to  be  paid.  On  the  other  hand,  it  isi  certainly  open  to  par- 
ties who  are  entering  into  contracts  to  stipulate,  that  on  failure  to 
perform  what  has  been  agreed  to  be  done,  a  fixed  sum  shall  be  paid 
by  way  of  compensation.  Whether  a  sum  so  fixed  is  to  be  consid- 
ered as  merely  in  the  nature  of  a  security  for  the  actual  amount  of 
damage  incurred,  or  as  an  agreed  amount  of  liquidated  damages,  is 
often  a  question  of  great  nicety  and  difficulty.     1  am  not  sure  that 
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benefit  has,  on  the  whole,  resulted  from  the  struggle  which  courts,  both 
at  law  and  in  equity,  have  made  to  relieve  contracting  parties  from 
payments  which  they  have  bound  themselves  to  make  by  way  of 
penalty ;  such  a  course  may  have  been  very  reasonable  and  useful 
where  the  damage  resulting  from  the  violation  of  the  contract  is 
capable  of  being  exactly  measured ;  but  whenever  the  quantum  of 
demage  is  in  its  nature  uncertain,  and  the  due  performance  of  it  has 
been  secured,  or  purports  to  have  been  secured,  by  a  penalty,  it  might 
perhaps  have  been  safer  and  more  convenient  to  have  always  under- 
stood the  parties  as  meaning  what  their  language .  imports,  namely, 
that  on  failure  to  perform  the  contract  the  stipulated  penalty  should 
be  paid.     But  this  has  not  always  been  the  doctrine  of  the  courts. 

The  distinction  between  a  penalty,  and  a  sum  fixed  as  the  conven- 
tual* amount  of  damage,  is  too  well  established  to  be  now  called  in 
question,  however  di&cult  it  may  be  to  say,  in  any  particular  case, 
under  which  head  the  stipulation  is  to  be  classed.  I  shall  presently 
have  occasion  to  state  that  the  sums  in  this  contract,  made  payable 
under  the  name  of  penalties,  are  to  be  treated  as  liquidated  damages, 
and  not  as  penalties  to  secure  something  unliquidated.  For  the  pres- 
ent, it  is  sufficient  to  say  that  it  certainly  was  not  necessary,  for 
the  purpose  of  raising  a  question  on  this  point,  to  file  a  bill  in  equity. 
The  question  only  arises  on  two  certificates.  If  the  appellant  con- 
sidered that  the  company  had  no  right  to  deduct  the  penalties,  he 
had  only  to  bring  an  action  on  the  certificates^  and  (independently 
of  the  question  arising  from  the  conduct  of  the  parties)  the  point 
would  necessarily  have  arisen,  and  been  decided  at  law.  The  bill 
cannot,  I  think,  possibly  be  sustained  on  the  mere  ground  that  the 
penalties  deducted  were  not  intended  as  more  than  a  mode  of  secur- 
ing to  the  respondents  adequate  compensation  for  the  damage  arising 
from  the  appellant's  delay.  But  j;hen  it  was  argued,  that  even  sup- 
posing the  penalties  are  to  be  treated  as  sums  actually  intended  to  be 
recoverable,  still,  the  conduct  of  the  respondents  and  of  Mr.  Brunei, 
their  agent,  was  such  as  to  preclude  them,  at  all  events,  so  far  as 
relates  to  the  200^  deducted  in  November,  1836,  from  insisting  on  the 
penalties,  whether  they  are  to  be  treated  as  sums  actually  due,  or  as 
a  mere  security  for  unascertained  damage. 

Mr.  Brunei,  it  was  argued,  by  the  arrangement  already  referred  to, 
made  with  the  appellant  on  the  20th  July,  1836,  agreed  to  give  him 
an  extension  of  tim^  for  perfecting  the  headings  through  the  tunnels, 
and  as  they  were  all  finished  before  the  end  of  the  extended  time,  it 
cannot  now  be  allowed  to  the  company  to  insist  on  any  penalties 
for  their  non-completion  at  the  time  originally  contemplated.  It  is 
not  necessary  to  discuss  the  question  as  to  the  power  of  Mr.  Brunei 
to  vary  the  rights  of  the  respondents  under  the  contract  by  any  such 
arrangement  as  has  been  suggested,  because  I  am  clearly  of  opinion 
that  no  such  agreement  as  that  suggested  was,  in  fact,  made.  Mr. 
Brunei  found  the  appellant  greatly  behind  with  his  works,  and  thought 
—  whether  rightly  or  not  is  immaterial — that  he  ought  not  to  sign 
any  more  certificates  until  the  headings  had  been  completed.  He 
thought,  however,  that  in  spite  of  the  backward  state  of  the  works. 
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the  headings  might  be  perfected  before  certain  specified  days,  if  the 
appellant  would  proceed  with  greatly  increased  vigoar  and  diligence ; 
and  what  he  agreed  was,  that  if  the  appellant  would  increase  his  ex- 
ertions, so  as  to  secure  his  completing  the  headings  before  certain 
specified  days,  he  would,  thoagb  he  did  not  feel  warranted  in  signing 
certificates,  induce  the  respondents  to  advance  large  sums  on  account, 
so  as  in  effect  to  give  the  appellant  the  same  benefit  which  he  would 
have  had  if  certificates  had  been  given.  To  this  arrangement  the 
appellant  acceded.  It  clearly  did  not  imply  necessarily  that  the 
rights  of  the  company,  arising  out  of  the  failure  to  do  the  particular 
portion  of  the  work  by  the  days  originally  agreed  on,  should  be  af- 
fected ;  and  that  the  appellant  did  not  understand  it  as  having  any 
such  meaning  must,  I  think,  be  inferred  from  the  fact  that  he  accepted 
payment  with  notice  of  the  deduction,  and  made  no  objection, 
though,  in  effect,  he  was  invited  by  Mr.  Chapman  so  to  do  if  he  was 
dissatisfied.  Mr.  Brunei,  in  answer  to  the  fifteenth  interrogatory, 
denies  that  he  ever  stated  that  any  penalties  would  not  be  enforced ; 
and  I  am  satisfied  of  the  truth  of  what  he  so  states.  This  deduction 
of  penalties,  therefore,  does  not  appear  to  me  to  afford  any  ground 
for  sustaining  the  bill. 

Being,  therefore,  of  opinion  that  the  appellant  has  failed  to  establish 
any  title  to  equitable  relief,  grounded  either  on  the  alleged  insuffi- 
ciency of  the  sums  certified,  or  of  the  deductions  made  for  penalties, 
I  come  next  to  consider  whether  he  has  made  any  case  for  equitable 
relief  by  reason  of  the  course  taken  by  the  respondents  in  taking  pos- 
session of  the  works  on  the  2d  July,  1838.  The  appellant  says  that 
he  was  proceeding  duly  to  complete  the  works  acceding  to  the  terms 
of  the  contract,  when,  on  the  2d  July,  1838,  the  respondents  wrongfully 
took  possession  of  all  his  stock  of  materials,  tools,  and  implements, 
turned  him  off  from  the  ground,  and  took  the  completion  of  the  works 
into  their  own  hands.  This  the  appellant  contends  was  in  effect  an 
abandonment  or  a  repudiation  of  the  contract ;  so  that,  without  refer- 
ence to  the  agreed  sum  of  63,028/.,  he  is  entitled  to  have  an  account 
taken  of  the  work  actually  done,  and  of  the  machinery,  tools,  ma- 
terials, &c.,  taken  possession  of  by  the  respondents.  I  do  not  think 
that  even  if  the  appellant  had  made  out  what  he  contends  for, 
namely,  that  in  taking  possession  of  the  works  the  respondents  Were 
guilty  of  a  wrongful  act,  and  that  they  did  what  the  contract  did  not 
authorize  them  to  do,  the  consequence  would  have  been  to  entitle  the 
appellant  to  the  relief  which  he  asks. 

If,  while  he  was  duly  proceeding  to  fulfil  his  contract,  he  was  wrong- 
fully impeded-  by  the  respondents,  and  by  them  prevented  from  doing 
what  he  had  undertaken  to  do,  they  would  be  answerable  to  him  in 
damages  for  all  the  consequences  of  their  wrongful  act ;  such  dam- 
ages would,  of  course,  be  in  part  calculated  on  the  value  of  the  plant 
and  other  articles  of  which  he  had  been  wrongfully  deprived,  but  the 
effect  would  not  be  to  alter  the  relative  position  of  the  parties  as  to 
the  contract  itself,  and  to  entitle  the  appellant  to  say  there  had  been 
no  contract,  or  that  he  was  to  be  paid  for  what  he  had  done  without 
reference  to  the  contract     That  would  not  be  the  consequence  of 

5» 
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the  act  of  the  respondents,  even,  treating  it  as  wrongful.  The  right 
of  the  appellant  would  be  to  recover  such  an  amount  of  damages  as 
would  put  him  as  nearly  as  possible  in  the  same  position  as  if  no  such 
wrong  had  been  committed,  that  is,  not  as  if  there  had  been  no  con- 
tract, but  as  if  he  had  been  allowed  to  complete  the  contract  without 
interruption.  This  was  his  legal  right,  and  I  can  discover  nothing 
entitling  him  to  any  relief  beyond  that  resulting  from  the  enforcing 
of  that  right,  nothing  which  can  enable  him  to  convert  a  wrongful  act, 
which  entitled  him  to  damages,  into  an  act  which  entitled  him  to  an 
account  of  work  already  done,  to  be  taken  on  terms  different  from 
those  for  which  he  had  contracted. 

I  have  hitherto  assumed  that  the  company,  in  taking  possession  of 
the  works,  were  guilty  of  a  wrongful  act,  that  they  did  something  not 
warranted  by  the  contract.  But  this  is  not  admitted  by  them;  they 
contend  that  what  they  did  was  warranted  by  the  contract,  and  so  that 
the  appellant  has  no  cause  of  complaint  whatever,  at  law  or  in  equity. 
This  question  is  one  partly  of  law  and  partly  of  fact,  and  it  turns 
on  the  following  clause  of  the  deed  :  '<  And  further,  that  in  case  the 
said  William  Ranger  shall  become  insolvent,  or  be  declared  bankrupt, 
or  shall  from  any  cause  whatsoever,  other  than  any  arising  from  the 
act  of  the  said  company,  their  engineer  or  authorized  agents,  be  pre- 
vented from  or  delayed  in  proceeding  with  and  completing  the  said 
works  according  to  this  present  contract,  or  shall  not  commence,  or 
proceed  in  the  said  works  to  the  satisfaction  of  the  said  company,  it 
shall  be  lawful  to  and  for  the  said  company,  if  they  shall  think  fit,  to 
give,  or  cause  to  be  given,  or  left  with,  or  at  the  usual  place  of  abode 
of  the  said  William  Banger,  or  (lis  sureties,  any  or  either  of  them,  a 
notice  in  writing,  either  under  the  common  seal  of  the  said  company, 
or  signed  by  two  of  the  directors  thereof,  requiring  him,  the  said  Wil- 
liam Ranger,  to  enter  upon  and  commence  and  regularly  proceed  with 
the  said  works ;  and  that  in  case  the  said  William  Ranger  shall,  for 
seven  days  after  such  notice  given  or  left,  make  default  in  commenc- 
ing, or  regularly  proceeding  with  the  said  works,  it  shall  and  may  be 
lawful  to  and  for  the  said  conapany  to  employ  any  other  respectable 
workman,  or  workmen,  either  by  contract,  or  measure  and  value,  or 
otherwise,  to  proceed  with  the  said  works,  and  to  complete  the  same, 
anJ  pay,  or  cause  to  be  paid  to  the  said  workman  or  workmen  the 
amount  of  his,  or  their  charges  for  the  same,  and  for  all  necessary 
materials,  utensils,  engines,  and  machinery  to  be  found  and  provided 
for  such  completion,  out  of  the  money  which  shall  then  be  remaining 
due  to  the  said  William  Ranger  on  account  of  this  contract  And 
further,  that  the  moneys  which  previously  to  such  default  shall  have 
been  paid  to  the  said  William  Ranger  on  account  of  aqy  work,  or 
materials  then  already  done,  or  executed,  or  provided  by  the  said  Wil- 
liam Ranger,  shall  be  considered  as  the  full  value,  and  taken  by  the 
said  William  Ranger  in  full  payment  and  satisfaction,  not  only  of 
and  for  the  said  work  in  respect  of  which  payment  may  have  been 
made,  but  likewise  of  and  for  any  other  work  and  materials  which  the 
said  William  Ranger  shall  have  done,  executed,  or  provided,  although 
no  such  payments  may  have  been  previously  made  in  respect  thereof 
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And  farther,  that  all  the  balance  and  moneys  whatsoever  which  then, 
or  thereafter  would  have  been,  or  become  aue,  or  payable  to  the  said 
William  Ranger  under  this  contract  if  this  present  clause  had  not 
been  inserted,  together  with  all  the  tools  and  materials  then  delivered 
for  the  purpose  of  the  works  hereby  contracted  for,  and  then  being 
upon  or  about  the  site  of  the  said  works,  shall  upon  such  default  as 
aforesaid  become  and  be  in  all  respects  considered  as  the  absolute 
property  of  the  scud  company.  And  further,  that  if  the  said  balance, 
moneys,  and  materials  so  to  become  the  property  of  the  said  com- 
pany as  last  aforesaid  shall  be  insufficient  to  cover  such  charges  for 
workmen  and  materials  as  are  hereinbefore  lastly  directed  to  be  paid 
thereout,  and  also  the  charges  and  expenses  of  keeping  such  works  in 
repair  for  the  space  of  one  year  after  the  completion  thereof,  then 
the  said  William  Ranger,  his  heirs,  executors,  and  administrators, 
shall  and  will  make  good  and  pay  to  the  said  company  such  deficiency 
on  demand."  The  first  point  to  be  decided  on  this  clause  is  one  of 
law. 

What  is  the  construction  of  this  contract  ?  In  what  circumstances 
would  the  company  have  a  right  under  the  contract  to  take  posses* 
sion  of  the  appellant's  tools  and  materials,  and  to  complete  the  works 
themselves  ?  That  a  state  of  circumstances  might  arise  giving  to 
them  such  a  right  is  a  matter  of  no  doubt  If,  for  instance,  the  ap- 
pellant had  deserted  the  works  in  order  to  prosecute  some  more  prof- 
itable engagement  elsewhere,  there  can  be  no  doubt  that  in  such  a 
case  the  right  of  the  respondents,  stipulated  for  by  the  clause  in  ques« 
tion,  would  have  arisen.  How,  then,  was  it  to  be  decided  whether 
such  a  right  had  or  had  not  arisen  ?  This  can  only  be  answered  by 
attending  to  the  precise  terms  of  the  clause.  The  provision  is,  that 
if  the  appellant  shall  not  proceed  with  the  works  to  the  satisfaction 
of  the  company,  they  may  give  him  notice  in  writing,  calling  on  him 
to  proceed  regularly;  and  then,  if  he  shall  for  seven  days  make  default 
in  regularly  proceeding  with  the  works,  the  company  may  employ 
other  workmen,  and  act  on  the  clause  in  question.  The  company 
might  give  the  notice  if  they  were  dissatisfied,  reasonably  or  unreason- 
ably, with  the  appellant's  rate  of  progress  or  mode  of  proceeding. 
They  were  the  sole  judges  of  the  necessity  for,  or  expediency  of,  giv- 
ing such  a  notice.  Their  dissatisfaction  with  the  rate,  or  mode  of 
proceeding  was  a  sufficient  reason  for  such  a  notice.  But  when  the 
notice  was  given,  their  right  to  act  on  it  depended,  not  on  their  view 
of  the  appellant's  conduct,  not  on  the  question  whether  they  were,  or 
were  not  satisfied  with  him,  but  on  the  fact  whether,  after  receipt  of 
the  notice,  he  did  or  did  not  for  seven  days  make  default  in  regularly 
proceeding  with  the  works.  This  being  the  nature  of  the  right,  the 
question  becomes  one  of  fact. 

The  respondents  having  given  the  notice  required  by  the  deed,  was 
the  appellant's  conduct,  after  receipt  of  the  notice,  such  as  to  justify 
the  respondents  in  what  they  did  ?  They  must,  in  order  to  sustain 
the  validity  of  their  acts,  establish,  as  a  matter  of  fact,  that  the  appel- 
lant did,  for  seven  days  after  receipt  of  the  notice,  make  default  m 
proceeding  regularly,  which,  I  lake  it,  means  proceeding  with  reason- 
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able  skill  and  diligence  in  the  prosecution  of  the  works.  The  only 
evidence  directly  bearing  on  this  qnestion  is  that  contained  in  Mr. 
Brunei's  answers  to  the  seventeenth,  eighteenth,  and  twenty-first  in- 
terrogatories. The  answer  to  the  seventeenth  is  insufficient  for  two 
reasons  —  first,  it  speaks  only  of  the  proceeding  prior,  and  not  of  that 
subsequent,  to  the  date  of  the  notice ;  and,  secondly,  it  does  not  say 
that  even  before  that  date  there  was  any  default,  so  far  as  related  to 
the  contract  1  B.  The  words  of  Mr.  Brunei,  in  the  deposition,  are, 
"  The  works  under  the  contract  1  B,  2  B,  and  1  B  extension,  were  not 
proceeded  with  regularly,  or  to  my  satisfaction."  This  is  consistent 
with  there  never  having  been  any  want  of  due  and  regular  proceed- 
ing, so  fs^r  as  contract  1  B  is  concerned.  The  contracts  1  B,  2  B,  and 
1  B  extension,  being  all  connected  by  the  copulative  "  and,"  it  might 
be,  so  far  as  any  thing  can  be  deduced  from  this  evidence,  that  the 
only  want  of  regularity  was  in  the  contract  2  6,  and  that  all  the  rest 
of  the  works  had  proceeded  regularly,  and  to  Mr.  Brunei's  entire 
satisfaction. 

This  evidence,  therefore,  was  perhaps  insufficient  to  warrant  the 
respondents  in  the  course  they  took.  But  the  answer  to  the  eigh- 
teenth interrogatory  is  not  open  to  the  same  objection.  Mr.  Brunei 
there  states  expressly  that  the  appellant  did  not,  after  the  receipt  of 
the  notice,  proceed  regularly  with  the  works  of  1  B  extension ;  and 
being  of  opinion,  as  I  shall  presently  have  occasion  to  state,  that  the 
works  of  1  B  extension  did  not  form  the  subject  of  a  separate  con- 
tract, but  are  to  be  considered  only  as  a  part  of  the  original  1  B  con- 
tract, his  evidence  goes  expressly  to  the  point,  that  after  the  notice 
given  by  the  respondents  on  the  23d  June,  1836,  ther^  was  such  a 
default  on  the  part  of  the  appellant  as  entitled  them  to  act  on  the 
clause  of  the  contract  no>y  under  consideration.  That  Mr.  Brunei 
was  not  speaking  unadvisedly  in  this  evidence,  is  plain,  from  what  he 
states  afterwards,  in  answer  to  the  twenty-first  interrogatory.  He 
there  says,  that  at  the  time  when  the  company  took  possession  of 
the  works  he  was  perfectly  well  acquainted  with  their  state  and  con- 
dition, and  with  the  degree  of  progress  made  therein ;  and  he  says, 
that  "  in  his  judgment  it  was  quite  necessary  they  should  be  taken 
out  of  the  appellant's  hands,  in  order  to  insure  their  completion." 
My  strong  impression,  on  the  evidence  as  it  stands,  is  in  conformity 
with  this  testimony.  It  is  not,  however,  necessary  to  decide  whether 
this  is  so  clear  as  to  preclude  the  necessity  for  further  inquiry ;  for 
even  if  any  inference  on  this  point  is  not  just  —  if,  in  fact,  there  was 
no  such  default  as  warranted  the  course  taken  by  the  company,  still, 
the  result  was  only  to  confer  on  the  appellant  a  right  of  action  to 
recover  damages  for  the  wrong  inflicted  on  him,  not  a  right  to  treat 
himself  as  absolved  from  the  contract,  and  as  entitled  to  be  paid  for 
the  works  he  had  done  as  if  it  had  never  existed.  So  far,  therefore, 
as  relates  to  this  first  contract — that  is,  the  contract  1  B  —  the 
appellant  has  failed  to  show  any  title  to  the  relief  which  he  asks, 
being,  in  substance,  a  right  to  payment  for  the  work  done,  irrespective 
of  the  contract. 

The  next  contract,  in  point  of  time*,  entered  into  by  the  appellant 
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was  designated  in  the  pleadings  as  contract  2  B ;  bat  I  think  it  more 
convenient,  before  I  refer  to  that  contract,  to  dispose  of  that  which 
is  described  as  1  B  extension.  This  was  not  a  contract  nnder  seal, ' 
and  therefore,  if  it  were  really  to  be  treated  as  an  independent  agree- 
ment,  there  might  be  some  difficulty  in  determining  the  precise 
natnre  and  extent  of  the  respondents'  liabilities  under  it.  They 
might  contend  that,  as  a  corporation,  they  are  not  liable  on"  a  parol 
contract ;  but  I  do  not  think  that  any  question  of  that  sort  arises,  for 
the  contract  1  B  extension  seems  to  me,  on  the  evidence,  to  be,  in 
fact,  only  a  part  of  the  original  1  B  contract ;  or,  at  all  events,  that 
as  between  the  appellant  and  respondents,  it  must  betaken  to  be 
part  of  that  which  the  appellant  was  bound  to  execute  under  the 
description  of  extra  works,  or  of  additions  to  the  original  works,  sub- 
ject only  to*  certain  alterations  of  price.  [His  lordship  then  went 
into  the  circumstances  relating  to  the  1  B  extension  contract,  show- 
ing that  it  was,  in  fact,  but  a  part  of  the  1  B  contract;  and  after 
applying  the  same  reasoning  to  this  contract  that  he  had  to  the 
previous  one,  be  concluded  that  part  of  the  case  by  saying :  ]  On 
these  grounds  I  think  that  the  appellant's  claim  to  the  relief  which 
he  asks,  so  far  as  relates  to  the  extension  contract,  is  as  groundless  as 
that  in  respect  to  the  original  contract.  In  both  cases,  he  has  alike 
failed  to  establish  what  be  contends  for,  namely,  a  title  to  be  paid  as 
if  na  contract  had  existed. 

This  brings  me  to  the  consideration  of  the  second  contract — that 
called  the  2  B  contract  This,  as  I  have  already  stated,  was  a  con- 
tract to  execute  the  works  on  the  part  of  the  line  beginning  at  the 
eastern  extremity  of  the  contract  1  B,  extending  from  thence  in  an 
easterly  direction  for  between  two  and  three  miles.  This  second 
contract  was  in  its  terms  the  same  as  the  -contract  1  B,  or  nearly  so. 
Certificates  were  to  be  given  every  fortnight  by  the  engineer ;  a  sum 
of  4,000/.  was  to  be  deducted  and  retained,  by  stopping  20/.  per  cent 
on  the  certificates  till  the  amount  so  deducted  should  reach  4,000/. ; 
and  the  company  had  the  same  power,  after  notice,  to  seize  the  stock 
and  plant,  and  complete  the  works  themselves,  which  they  had  under 
the  first  contract  Certificates  were,  in  fact,  given  •every  fortnight, 
and  the  amount  certified  was  regularly  paid.  The  notice  of  the  23d 
June,  1838,  applied  to  this  as  well  as  to  the  other  contract ;  and  the 
company  on  the  2d  July  took  possession  of  the  appellant's  stock 
and  plant  on  both  portions  of  the  line,  and  completed  the  works 
themselves. 

AH  the  reasons  on  which  I  have  relied  as  showing  that  there  is 
nothing  entitling  the  appellant  to  the  relief  he  asks  in  respect  of  the 
contract  1  B  apply  also  to  this  second  contract,  except,  indeed,  that 
the  evidence  does  not  appear  to  make  out,  without  inquiry,  that  he 
did  not  proceed  regularly  —  that  is,  with  due  skill  and  diligence  — 
after  the  receipt  of  the  notice.  I  think  Mr.  Brunei  must  have  meant 
to  state  this  by  his  anwer  to  the  twenty-first  interrogatory.  But  if 
the  appellant's  title  to  the  relief  he  asks  had  turned  on  the  point 
whether  the  respondents  had  or  had  not  established  such  default  in 
evidence,  I  certainly  should  have  thought  it  not  made  out — at  all 
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events,  not  so  made  out  as  to  preclude  the  necessity  for  inquiry. 
But  I  have  already  stated,  that  even  if  there  was  no  default,  and  so 
the  conduct  of  the  respondents  was  wrongful,  yet  that  did  not  give 
to  the  appellant  the  right  of  treating  as  he  would  wish  the  contract 
to  be  treated,  namely,  having  been  void  ab  initio.  His  remedy  was 
by  an  action  to  recover  compensation  in  damages,  in  which  the 
question,  whether  any  wrong  had  been  inflicted,  and  if  so,  to  what 
extent  he  had  been  damaged,  would  properly  have  arisen.  I  do  not 
think  it  necessary,  therefore,  to  say  more  on  the  subject  of  this  second 
contract.  The  only  remaining  contract  is  that  designated  as  8  L,  or 
the  Reading  contract  This  contract  bears  date  the  30th  August, 
1836,  being  between  five  and  six  months  after  the  date  of  the  first  or 

1  B  contract,  and  nearly  four  months  after  the  date  of  the  second  or 

2  B  contract.  The  portion  of  the  line  to  which  it  relates  is  a  distance 
of  about  six  miles  from  the  Caversham  road,  at  or  near  Readings 
eastwards  towards  London.  The  sum  to  be  paid  by  the  company 
to  the  plaintiff  was  186,344/. 

The  contract  is  framed  substantially  on  the  same  principle  as  the 
two  preceding  contracts :  it  contains  the  same  provisions  for  pay- 
•  ments  to  be  made  every  fortnight  on  the  certificate  of  the  engineer, 
whose  decision  was  during  the  progress  of  the  works  to  be  final, 
though  subject  to  revision  when  the  whole  work  should  be  completed. 
There  is  also  a  provision  for  enabling  the  company,  in  case  the 
appellant  should  not  proceed  to  the  satisfaction  of  the  engineer,  to 
take  possession  of  the  plant,  and  to  oust  him  from  the  further  prose- 
cution of  the  works,  similar  in  all  respects  to  that  contained  in  the 
other  contracts.  Before  any  of  the  works  connected  with  this  con- 
tract were  commenced,  the  company  resolved  to  make  a  deviation 
from  the  line  as  laid'  down  in  the  specification  and  the  plan  sanc- 
tioned by  the  acts  of  parliament.  The  deviation  consisted  in  carry- 
ing the  line  for  the  first  two  miles  and  three  quarters  from  the 
Caversham  road  eastward,  a  little  to  the  south  of  the  line  originally 
intended.  At  one  part  of  the  line  the  deviation  was  as  much  as  220 
yards ;  at  other  jparts  the  lines  ran  close  to  each  other.  It  seems  that 
before  the  month  of  November,  1836,  the  company  had  made  an 
arrangement  with  the  land-owners,  under  which  they  obtained  pos- 
session of  the  land  necessary  for  their,  altered  line,  and  they  put  the 
appellant  into  possession  of  this  land,  and  gave  him  the  requisite 
notice  to  proceed.  He  accordingly  began  the  works  on  the  10th 
November,  1836.  The  deviated  line  was  thenceforth  proceeded  with 
as  being  the  parliamentary  line,  though,  in  fact,  the  deviation  did 
not  obtain  the  sanction  of  the  legislature  till  the  following  month 
of  July. 

The  first  point  made  by  the  appellant  as  to  this  part  of  the  works 
is,  that  he  is  not  bound,  in  reference  to  them,  by  the  contract  8  L, 
inasmuch  as  that  contract  related,  not  to  the  line  actually  proceeded 
•  with,  but  to  a  different  line,  the  execution  of  which  was  eventually 
abandoned.  But  for  this  argument,  I  cannot  discover  the  slightest 
foundation.  By  the  express  terms  of  the  contract,  the  company  were 
authorized  to  make  any  alteration  in  the  works  contracted  for  which 
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they  might  deem  expedient,  and  I  cannot  conceive  any  thing  mote 
legitimately  coming  within  the  meaning  of  an  alteration  than  the 
carrying  of  the  line  one  or  two  hundred  yards  to  the  south,  avoiding 
thereby  the  necessity  of  a  tunneL  Mr.  Bmnel  says  expressly,  that 
for  a  great  portion  of  the  distance,  the  new  line  passed  through  the 
very  same  field  as  the  line  originally  contemplated ;  that  the  soil  (so 
far  as  he  is  aware)  was  the  same;  that  no  new  drawings  or  plans 
were  necessary,  those  made  for  the  original  line,  as  described  in  the 
specification,  being  perfectly  applicable  to  the  sntwtitnted  line ;  and 
he  adds,  that  it  was  distinctly  agreed  between  him  and  the  appellant 
that  the  contract  should  remain  applicable  to  so  much  of  the  old  line 
as  was  not  abandoned,  and  should  be  applied,  so  far  as  might  be,  to 
the  new  line.  That  this  was  the  understanding  of  the  appellant  is 
manifest,  not  only  from  the  fact  that  he  never  made  a  suggestion  to 
the  contrary,  but  further,  because  he  regularly  received  his  fortnightly 
certificates,  with  the  reduction  of  20L  per  cent  till  the  sum  retained 
amounted  to  4,000^,  an  arrangement  depending  solely  on  the  con* 
tract.  This  part  of  the  case  does  not  appear  to  me  to  admit  of  the 
slightest  doubt.  Taking  it,  then,  as  dear  that  the  appellant  was  pro- 
ceeding in  the  Heading  works,  under  the  contract  8  L,  I  have  next 
to  consider  what  was  done,  and  what  rights  the  appellant  and  the 
company  acquired.  The  appellant,  having  begun  these  works  in  No- 
vember, 1836,  proceeded  with  them,  and  received  regular  certificates 
and  payments  thereon  every  fortnight  This  continued  up  to  the 
month  of  April,  1838,  on  the  6th  day  of  which  month  a  notice,  signed 
by  one  of  the  secretaries  of  the  company,  was  served  on  him,  calling 
on  him  to  proceed  regularly  with  the  works,  and  warning  him  that, 
if  he  neglected  to  do  so,  the  company  would  exercise  the  powers  con- 
ferred on  them  by  the  contract 

This  notice  led  to  an  arrangement,  according  to  which  the  appel- 
lant agreed  to  give  up  to  the  company  the  prosecution  of  that  portion 
of  the  works  which  was  to  be  executed  at  Buscombe,  being  at  the 
eastern  extremity  of  the  line,  and  be  promised  to  push  forward  the 
other  portions  of  lus  work  with  increased  vigor.  The  appellant  sug- 
gests that  he  was  coerced  by  the  company,  and  compelled  to  acquiesce 
in  this  arrangement  There  is,  however,  no  proof  of  this.  It  is  denied 
by  the  company,  and  is  not  supported  by  any  evidence.  It  is,  there- 
fore, impossible  to  pay  any  regud  to  this  allegation.  The  appellant 
continued  to  proceed  with  that  portion  of  the  work  not  given  up  to 
the  company,  but  in  or  before  the  month  of  June,  1838,  he  appears 
to  have  become  involved  in  pecnuiary  difficulties  to  such  an  extent 
that  the  management  of  his  affairs  was  put  into  the  hands  of  his 
creditors.  A  correspondence  took  place  between  Mr.  Lumley,  the 
solicitor  for  the  creditors,  and  the  secretary  of  the  company,  in  which 
Mr.  Lumley  complained  of  the  mode  in  which  the  certificates  on  the 
8  L  contract  were  made  out  He  alleged  that  the  price  at  which  the 
work  done  by  the  appellant  was  estimated  was  below  that  contained 
in  the  schedule  of  prices  annexed  to  the  contract,  and  that  the  appel- 
lant bad,  in  consequence  of  this  variation  from  the  scheduled  prices, 
received  less  by  11,000^.  than  he  ought  to  have  received.  The  answer 
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given  on  the  part  of  the  company  was,  that,  in  calculating  the  sums 
to  be  paid  from  time  to  time,  the  engineer  was  bound  to  take  into 
account  not  only  the  scheduled  prices,  but  also  the  whole  sum  pay- 
able under  the  contract  forHhe  work  remaining  to  be  done.  This  is 
expressly  provided  for  by  the  contract,  and,  indeed,  such  a  provision 
was  obviously  necessary. 

The  scheduled  prices  are  the  prices  at  which  the  appellant  was  to 
be  paid  for  extra  work ;  and  therefore,  unless  the  rate  at  which  he 
had  made  his  calculations,  and  fixed  the  gross  sum  at  which  he 
agreed  to  do  the  work  contracted  for,  corresponded  exactly  in  all  par^ 
ticulars  with  the  rates  mentioned  in  the  schedule,  it  is  plain  that  the 
proportion  of  the  gross  sum  due  at  any  moment  of  time  for  the  work 
actually  done,  would  not  necessarily  be  correctly  represented  by  the 
value  of  the  same  work,  calculated  according  to  the  schedule  of  prices. 
Mr.  Brunei  states  his  belief  to  be,  that,  in  fact,  the  appellant  had  been 
overpaid ;  which  might  well  be,  if,  as  was  suggested,  the  rate  of 
prices  in  the  schedule  was  higher  than  that  at  which  the  contract  8 
L  was  calculated.  Mr.  Brunei  further  says,  that  he  stated  to  the  ap- 
pellant the  fact  of  his  being  so  overpaid,  and  that  the  appellant  ad- 
mitted it  to  be  the  case.  Whether  this  was  so  or  not,  does  not  seem 
to  me  material.  So  much  stress  was  laid  in  argument  on  this  part 
of  the  case,  that  I  have  thought  it  right  specially  to  refer  to  it ;  but, 
whatever  be  the  tratb,  whether  the  appellant  was,  as  Mr.  Brunei  al- 
leges, overpaid,  or  whether,  as  alleged  by  Mr.  Luroley,  he  was  very 
much  underpaid,  at  the  time  of  the  discussion  on  the  subject  in  June, 
1838,  it  seems  to  me  perfectly  clear  that  Mr.  Pmnel  was  endeavoring 
to  frame  the  certificates  in  conformity  with  the  stipulations  of  the 
deed  — that  he  was  making  his  calculations  on  a  correct  principle-* 
that  is,  with  reference  as  well  to  the  gross  sum  remaining  due  under 
contract  as  also  to  the  schedule  of  prices ;  and  this  being  so,  the  ap- 
pellant was  bound  to  abide  by  the  certificates  as  conclusive  during 
the  progress  of  the  works,  though  liable  to  be  corrected  at  their  com- 
pletion. 

There  was  not,  therefore,  any  ground  of  complaint  on  this  bead. 
The  appellant  proceeded  with  the  works,  but  not  with  the  vigor  with 
which  Mr.  Brunei  thought  necessary ;  and,  consequently,  on  the  30th 
July,  1838,  a  note,  signed  by  Mr.  Saunders,  one  of  the  secretaries  of 
the  company,  was  served  on  the  appellant,  calling  on  him  to  proceed 
regularly,  and  giving  him  notice,  that,  if  he  failed  to  do  so,  for  seven 
days,  the  company  would  exercise  the  rights  reserved  to  them  by  the 
contract,  that  is  to  say,  that  they  wonld  take  possession  of  the  works. 
The  company,  not  considering  that  the  appellant  did  proceed  with 
sufficient  vigor,  acted  on  their  notice,  and,  on  the  28th  August  took, 
and  have  ever  since  retainid,  possession  of  the  whole  of  the  plant  on 
the  Reading  line,  including  tools  and  materials,  and  they  have  since 
themselves  completed  the  works.  The  original  bill  was  filed  on  the 
21st  July,  so  that  it  did  not,  indeed  it  conld  not,  make  mention  of 
the  notice  of  the  30th  July,  or  the  subsequent  seizure  of  the  plant  on 
the  20th  August  These  new  facts  were,  however,  brought  before 
the  court  by  the  kill  of  revivor  and  supplement  filed  on  the  6th  March, 
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1840,  by  which  the  appellant  seeks  relief,  in  respect  of  this  8  L  con- 
tract, similar  to  what  he  sought  by  the  original  bill  in  respect  to  the 
Bristol  contracts.  There  is  nothing  to  distinguish  this  8  L  contract 
from  the  others  on  the  general  question  of  the  relief  asked ;  and  it  is, 
therefore,  unnecessary  to  repeat  the  observations  already  made.  Hav- 
ing thus  considered  all  the  contracts  one  by  one,  I  will  now  look  t(f 
the  prayer  of  the  bill,  to  see  how  far  the  appellant  makes  out  a  title 
to  any  part  of  the  relief  which  he  asks.  He  first  asks  a  declaration, 
that  as  to  the  contract  1  B,  he  was  imposed  upon  in  respect  of  the 
strata  through  which  the  tunnels  and  cuttings  were  to  be  made,  and 
that  he  is  entitled  to  be  paid  for  tb^se  works  at  fair  prices,  without 
regard  to  the  contract  I  have  already  stated  that  no  such  case  of 
imposition  appeafs  to  jtne  to  be  made  out,  so  that  all  title  to  relief 
founded  on  it  falls  to  the  ground.  The  appellant  then  asks,  secondly, 
a  declaration,  that  all  the  clauses  in  the  different  contracts,  giving 
any  authority  to  Mr.  Brunei,  as  the  principal  engineer  of  the  company, 
are  firaudulent  and  void  as  against  the  appellant,  with  a  declaration 
that  he  is  not  bound  by  any  certificates  given  by  Mr.  Brunei. 

On  this  head,  also,  I  have  already  fully  stated  my  reasons  for  think- 
ing that  the  appellant  has  no  ground  for  complaint,  and  is  therefore 
entitled  to  no^elief«  The  next  head  of  relief  asked  by  the  bill  has 
reference  to  tire  taking  possession  by  the  company  of  the  works  at 
Ruscombe  on  the  8  L  line,  and  of  tunnel  No.  3  in  the  1  B  contract, 
according  to  the  arrangement  embodied  in  the  paper  dated  the  18th 
April,  1838,  and  set  out  in  the  pleadings.  The  bill  prays  a  declara- 
tion that  these  acts  of  tlie  company,  as  well  as  the  obtaining  from 
the  appellant  of  his  signature  to  the  paper  in  question,  were  iraudu- 
lent  and  void.  Jt  is  pnnecessary  to  consider  these  branches  of  the 
case,  for  they  were  abandoned  by  the  counsel  in  argument  at  the  bar. 
The  bill  then  prays  a  declaration  that  the  appellant  did  not  incur 
any  penalties,  or  if  he  did,  then  they  were  waived,  or  that  the  appel- 
lant is  entitled  to  be  relieved  from  them.  I  have  already  stated  my 
opinion  that  what  are  in  these  contracts  called  penaltie.s  are,.in  fact, 
fixed  sums  agreed  upon  as  the  conventional  amount  of  damages  to 
be  paid  by  the  contractor  in  the  event  of  his  failing  to  do  certain 
portions  of  the  work  before  certain  defined  times.  Nothing  could  be 
more  reasonable  than  such  a  stipulation.  It  was  obviously  of  vital 
importance  to  the  company  that  the  works  should  be  completed  by  a 
stipulated  time,  and  in  order  to  secure  this  object  they  made  it  a 
matter  of  positive  contract  that  certain  particular  portions  of  the 
work'  should  be  finished  by  certain  specified  times,  and  on  failure  to 
fulfil  this  engagement  the  contractor  bound  himself  to  pay  certain 
stipulated  sums,  increasing  every  week,  as  the  increased  delay  might 
be  likely  to  be  more  and  more  injurious  to  the  company. 

All  the  circumstances  which  have  been  relied  on  in  the  different 
reported  cases,  as  distinguishing  liquidated  damages  from  penalty, 
aire  to  be  found  here.  The  injury  to  be  guarded  against  was  one 
incapable  of  exact  calculation.  The  sum  to  be  paid  is  riot^the  ^^P^^ 
fot  every  defaultj  for  that  which  should  occasion  small  as*  f<^'^  ^^^ 
which  should  cause  great  inconvenience,  but  one  increasing  ^        ^ 
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inconvenience  would  become  more  and  niore  pressing ;  and,  finally, 
the  payments  are  themselves  secured  by  the  penalty  of  a  bond  ;  and 
this  is  hardly  consistent  with  the  notion  that  the  payments  secured 
were  themselves  only  penal  suras  to  secure  something  else.  For 
these  reasons,  I  think  it  clear  that  these  payments,  though  called 
^penalties,  are  in  truth  liquidated  damages  agreed  on  by  the  parties, 
and  which  the  company  might  set  off  against  the  demand  of  the  ap- 
pellant upon  them  under  the  contract  But  then  the  appellant  con- 
tends  that  the  company  never  had  a  title  to  recover  these  pensdties, 
because  the  delays  in  respect  of  which  they  claimed  were  produced 
by  the  harassing  and  vexatious  conduct  of  the  respondents  them- 
selves, or  their  agents.  It  is  sufficient  on  this  head  to  say,  that  the 
appellant,  in  my  judgment,  wholly  fails  to  make  out,  in  point  of  fact, 
the  proposition  for  which  he  contends.  The  only  penalties  actually 
deducted  are  200Z.  for  five  weeks'  delay  in  completing  the  headings 
of  tunnels  1  and  3  in  contract  1  B,  and  20/.  for  delay  in  the  works 
of  the  Avon  bridge.  There  is  no  doubt  but  that  these  sums  were 
due,  unless  the  appellant  could  relieve  himself  by  showing  that  the 
delay  had  been  forced  on  him  by  the  company  itself.  The  evidence 
altogether  fails  to  satisfy  me  of  this.  On  the  contrary,  I  think  it 
abundantly  clear,  that  from  the  very  commencement  of  the  works 
the  appellant  had  not  sufficient  strength  io  prosecutenhem  with  the 
necessary  dispatch.  It  may  be,  he  says  it  was,  that  the  cuttings  were 
of  a  much  more  difficult  and  laborious  character  than  he  had  antici- 
pated. But,  from  whatever  cause,  he  certainly  did  not  advance 
with  the  rapidity  which  the  engineer  required,  and  which  he  had 
pix)mised,  and  I  see  nothing  whatever  fixing  the  blame  on  any  one 
but  the  appellant  himself. 

On  the  whole,  therefore,  I  come  to  the  conclusion  that  there  was 
nothing  to  deprive  the  respondents  of  the  right  to  fix  the  appellant 
with  these  sums,  payable  by  way  of  liquidated  damages,  according 
to  the  contract ;  and  there  certainly  is  nothing  to  warrant  the  declara- 
tion asked  for,  that  the  company  ever  waived  or  abandoned  their 
rights.  The  bill  next  prays  a  declaration  that  the  company  were  not 
entitled  to  give  the  notice  of  the  23d  June,  1838,  under  which,  on 
the  2d  July  following,  they  took  possession  of  all  the  plant  and  works 
on  the  contract  1  B  and  2  B,  including  the  1  B  extension  ;  and  further, 
a  declaration  that  they  were  not  justified  in  taking  such  possession ; 
and  that  they  may  be  ordered  to  account  for  and  pay  to  the  appellant 
the  value  of  the  plant  and  property  of  which  they  so  utajustly  pos- 
sessed themselves.  The  supplemental  bill  prays  a  similar  declaration 
and  similar  relief  in  respect  to  the  plant  and  stock  on  the  Reading 
line,  of  which  the  company  took  possession  on  the  20th  August, 
1838.  The  right  of  the  company  to  take  possession  of  these  works 
depends  on  the  question,  whether,  after  the  giving  of  the  notices,  the 
appellant  did  or  did  not  make  default  in  regularly  proceeding  with 
the  works.  If  he  did  not,  then  the  company  or  their  servants  were 
trespassers,  and  so  were  responsible  in  damages.  This,  however,  is 
not  the  right  insisted  on  by  the  appellant  The  bill  after  asking  the 
declarations  as  to  the  seizures  to  which  I  have  referred,  goes  on  to 
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pray  for  accounts  of  what  is  dae  to  the  appellant  on  the  footing  of 
there  never  having  been  any  contracts,  or  of  the  contracts  having 
been  abandoned ;  and  this  is  clearly  an  erroneous  view  of  his  rights, 
whether  tbe  seizures  were  or  were  not  justifiable. 

The  bill  plrayd  farther,  that  in  taking  the  accounts  of  what  is  dae  to 
the  plaintiff,  it  may  be  ascertained  what  was  dae  to  him  at  the  several 
dates  of  tbe  different  advances  made  to  him  by  way  of  mortgage,  and 
that  those  advances  may  be  treated,  to  the  extent  of  the  sums  then  dae, 
as  being  payments,  and  not  loans,  with  the  necessary  consequential  di- 
rections. This  relief  is  asked  on  the  notion  that  the  sums  to  be  treated 
as  actually  payable,  from  time  to  time  during  the  progress  of  the  works, 
were  not  the  sums  certified  by  the  engineer,  but  such  sums  as  the  mas- 
ter should  find  to  be  the  real  value' of  the  work  done,  disregarding  the 
contracts  altogether.  This,  as  I  have  already  explained,  is  an  erroneous 
view  of  the  appellant's  rights.  The  contracts  cannot  be  disregarded ; 
and  according  to  the  contracts,  nothing  was  payable  during  the  pro- 
gress of  the  works  except  the  sums  certified,  and  at  the  times  of  the 
several  mortgage  advances  all  these  sums  had  been  fully  paid.  The 
company,  therefore,  had  a  clear  right  to  the  full  benefit  of  the  securities 
given  by  the  appellant  for  tbe  several  advances  made  by  way  of  loan  on 
mortgage  of  the  plant,  the  stock,  and  the  reserved  fund,  and  the  appel- 
lant coald  not  be  entitled  to  an  account  on  any  other  principles. 
The  bill  then  prays,  lastly,  that  an  account  may  be  taken  of  the 
engines,  tools,  materials,  articles,  and  things  of  which  the  company 
took  possession,  and  that  they  may  be  debited  in  account  with  the 
value  thereof,  with  interest  for  the  same.  The  right  of  the  appellant 
to  such  an  account  depends  on  the  question,  whether,  according  to 
the  true  construction  of  tbe  agreement,  the  company  were,  on  taking 
possession  of  the  plant,  to  become  absolute  owners  of  it,  to  all  in- 
tents and  purposes,  or  whether  the  possession  was  only  to  be  for  the 
purpose  of  enabling  them  to  go  on  with  the  works,  and  to  complete 
them  at  tbe  risk  and  cost  of  tbe  appellant,  holding^  the  plant  as  a 
security,  so  far  as  it  would  go,  or  whatever  outlay,  if  any,  they  might 
have  to  mak&  beyond  what  they  would  have  had  to  pay  under  the 
contract  in  case  the  appellant  bad  duly  performed  his  engagement 
The  provisions  of  the  contract  are  very  explicit 

First,  upon  the  appellant's  default  after  seven  days'  notice,  tbe 
company  were  authorized  to  proceed  and  complete  the  works  them- 
selves, paying  for  the  same  out  of  the  money  then  remaining  due  to 
the  appellant  on  account  of  the  contract     Secondly,  the  payments 
then  already  made  to  the  appellant  were  to  be  taken  as  full  satisfac- 
tion for  all  works  then  already  done  by  him.      Thirdly,  all  money 
then  due,  or  which  would  thereafter  have  become  due,  to  him  under 
the  contract,  and  all  tbe  tools  and  materials  in  and  about  the  works, 
were  to  becotne  the  absolute  property  of  the  company.    And,  fourthly, 
if  the  moneys,  tools,  and  materials  so  to  become  the  property  of  the 
company  should  be  insufficient  to  cover  all  their  charges  in  coropletinR 
the  works,  then  the  appellant  was  to  make  good  the  deficiency*     1 
assume  that,  in  taking  possession  of  the  plant,  the  company  ^^  rp^ 
more  than,  under  these  clauses,  they  were  warranted  in  doing*  ^ 
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question  is,  whether,  having  taken  possession,  they  became  absolutely 
entitled  to  all  which,  they  seized,  or  whether  the  whole  provision  is 
not  to  be  regarded  as  mere  machinery  for  enabling  them  to  complete 
thQ  works  at  the  risk  and  cost  of  the  appellant  I  think  the  latter  is 
the  true  construction  of  the  Clauses. 

When  I  was  considering  the  question,  whether  the  penalties  for 
delay  were  to  be  treated  as  mere  penalties  to  secure  the  due  perform- 
ance of  the  work,  or  as  liquidated  damages  to  be  paid  for  each 
default,  I  observed  that  one  argument,  leading  strongly  to  the  latter 
conclusion,  vvas<founded  on  the  uncertain  nature  of  the  damage  to 
be  provided  against — that  is  to  say,  on  the  impossibility  of  saying 
(as  matter  of  mere  calculation)  how  much  the  company  vyvere  preju- 
diced by  the  fact  that  a  particular  portion  of  the  work  was  delayed 
for  a  week,  or  a  fortnight,  or  a  month.  This  of  itself  afforded  strong 
ground  for  construing  the  clause  as  meaning  to  fix  the  amount  of 
damage  —  as  being  intended  to  make  certain  what  was  otherwise 
uncertain.  But  this  test  fails  in  the  clauses  now  under  consideration. 
The  object  of  these  clauses  was  to  enable  the  company  to  do,  at  the 
cost  of  the  appellant,  the  ^ork  which  he  had  failed  or  seemed  likely 
to  fail  in  himself.  The  amount  of  their  damage  was  capable  of 
exact  admeasurement ;  it  was  the  sum  which  they  should  expend  in 
doing  what  the  appellant  ought  to  have  done,  less  the  amount  pay- 
able to  the  appellant  In  such  a  case,  if  the  property  is  made  avail- 
able as  a  fund  for  indemnifying  the  company,  all  the  ends  of  the 
clauses  in  question  are  fully  answered.  It  is  to  be  observed  that  the 
property  seized  comprised,  inter  alioj  the  three  reserved  sums  of 
4,^000/.  each.  It  could  hardly  have  been  in  the  contemplation  of  the 
parties,  that,  without  reference  to  what  the  company  should  be 
obliged  to  spend  in  completing  the  works,  they  should  be  at  liberty 
to  appropriate  to  themselves  three  sums  of  money  amounting  t^ 
12,000/.,  and  that  even  though  the  work  remaining  to  be  completed 
might  not  amount  to  1,000/. 

But  further,  it  was  clearly  contemplated  that  the  company  should 
keep  an  account,  not  only  of  all  which  they  expended  in  completing 
the  works,  but  also  of  all  which  they  made  by  the  tools  and  mate- 
rials seized ;  for  the  appellant  was  to  make  good  any  deficiency,  and 
the  amount  of  the  deficiency  could  only  be  ascertained  by  keeping 
accounts  of  all  which  was  realized ;  and  if  accounts  were  to  be  kept 
for  the  purpose  of  charging  the  contractor  with  the  deficiency,  it  can 
hardly  j^e  supposed  to  have  been  the  intention  of  the  parties,  that  if 
there  was  a  surplus,  the  company  should  retain  it  for  their  own  use. 
Again  :  it  is  to  be  obserNfed  that  the  right  of  the  company  to  make 
the  seizure  would,  in  case*  of  seven  days'  default  after  notice,  arise 
'  at  any  period  of  the  contract — that  is,  when  work  to  the  amqunt  of 
only  1,000/.  or  100/.  remained  to  be  done,  as  well  as  when  work  to 
the  amount  of  50,000/.  was  incomplete.  The  evidence  as  to  the 
value  of  the  plant  is  confiicting,  but  it  could  hardly  be  stated,  on  a 
rough  estimate,  at  less  than  10,000/.,  in  addition  to  which  there  were 
the  three  reserved  sums  of  4,000/.  each.  Now,  it  could  hardly  have 
been  intended  that  the  company  should  be  at  liberty  to  appropriate 
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to  themselves  the  whole  of  this  large  stock  and  these  sams  of  money 
without  reference  to  the  amount  of  what  remained  to  be  done ;  that 
they  should  be  at  liberty  to  make  a  profit  from  the  default  of  the 
appellant  —  a  profit  which  should  be  so  much  the  larger  exactly  as 
the  default  was  less  inconvenient  to  the  company.  There  are  cases 
in  which  the  mere  fact,  that  the  same  sum  is  made  payable  for  a 
small  default  as  for  a  large  one,  has  been  held  to  prove  that  the  sum 
so  payable  was  meant  merely  as  a  penalty  to  secure  the  due  perform- 
ance  of  the  act  intended  to  be  provided  for,  and  not  as  a  sum  really 
recoverable.  The  same  principle  is  applicable  here.  A  default  on 
the  part  of  the  contractor  might  be  very  injurious  at  one  stage  of 
the  works,  and  very  unimportant  at  another.  So  long  as  a  large 
portion  of  the  works  remained  to  be  done,  a  large  fund  might  be 
necessary  to  indemnify  the  company  when  driven  to  undertake  the 
prosecution  of  the  work  themselves ;  but  when  very  little  remained 
to  be  done,  that  which  was  only  a  reasonable  security  in  the  former 
case  would  become  .excessive.  On  these  grounds,  I  have  come  to 
the  conclusion  that  the  true  meaning  of  this  part  of- the  contract  is, 
that  the  company,  though  at  liberty  to  seize  and  appropriate  the 
plant  belonging  to  the  appellant,  were  yet  bound  to  account  for  its 
value  In  settling  their  accounts  with  him.  • 

Having  tivjis  gone  through  the  several  points  of  the  case,  it  now 
only  remainTto  consider  what  the  precise  decree  ought  to^have  been, 
and  how  far  it  requires  correction.  The  decree  is  set  out  in  the 
Appendix,  and  is  as  follows :  <'  Tlfts  court  doth  declare,  that  for  the 
general  purposes  of  this  decree,  the  portion  of  the  railway  in  the 
pleadings  mentioned,  and  therein  described  as  1  B  extension,  must 
be  considered  as  included  in  the  contract  1  B,  in  the  pleadings  men- 
tioned ;  and  the  line  of  the  said  railway  substituted  for  the  line  in 
the  contract  8  L,  in  the  pleadings  mentioned,  must  be  considered  as 
included  in  the  contract  8  L.  And  it  is  ordered  that  it  be  referred 
to  the  master  of  this  court  in  rotation  to  inquire  and  state  to  the 
court  whether  the  sums  paid,  according  to  the  certificates  in  the 
pleadings  mentioned,  under  contracts  1  ff,  2  B,  and  8  L,  therein  also 
mentioned,  were  the  full  sums  that  ought  to  have  been  paid  accord- 
ing to  these  contracts ;  and  whether  the  sums  paid  for  the  1  B  exten- 
sion works  prior  to  the  month  of  November,  1837,  were  the  full  sums 
according  to  the  scheduled  prices  in  the  1  B  contract,  aftd  afterwards 
according  to  the  prices  in  paper  C,  in  the  pleadings  mentioned ;  and 
if  the  sums  paid  in  the  1  B  extension,  and  on  the  three  contracts 
1  B,  2  B,  and  8  L,  Were  not  the  full  eruras  that  ought  to  have  been 
paid.  Then,  having  regard  to  the  sums  of  money  advanced  to  the 
plaintiff  by  the  company  on  security  of  the  indentures  of  the  23d 
March',  and  the  81st  August,  1837,  and  the  memorandum  of  the  13th 
November,  1837,  in  the  pleadings  respectively  mentioned,  or  other- 
wise advanced  by  the  said  company,  if  any,  the  said  master  is  to 
inquire  whether  any  thing  and  what  is  due  from  the  plaintiff  to  the 
company,  or  from  the  company  to  the  plaintiff,  and  whether  at  the 
times  respectively  when  the  sums  advanced  by  the  company  and 
secured  by  those*  indentures  and  memorandums,  or  any  other  sums 

6* 
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were  advanced,  any  and  what  sum  of  money  was  due  from  the  com- 
pany to  the  plaintiff;  and  the  said  master  is  to  take  an  account  of 
such  sums  ;  and  if  it  shall  be  found  that  any  sum  was  so  due,  then 
such  sum  is  to  be  wholly  or  in  part  set  oif  against  the  sums  advanced 
by  the  company,  as  t|)e  case  may  be. 

And  it  is  ordered  that*it  be  referred  to  the  said  master  to  inquire, 
and  accurately  define  and  state  to  the  court,  what  is  common  rubble, 
what  is  coursed  rubble,  and  what  is  Ashlar ;  and,  in  taking  the  afore- 
said accounts,  he  is  to  inquire  and  ascertain  whether  any  and  what 
quantity  of  coursed  rubble  was  paid  for  as  if  it  had  been  common 
rubble,  and  whether  any  and  what  quantity  of  Ashlar  was  paid  for 
as  if  it  had  been  common,  or  coursed  rubble,  and  whether  any  thing 
and  what  is  due  to  the  plaintiff  in  respect  of  such  under-payment,  if 
any ;  and  in  taking  the  accounts  the  master  is  to  allow  interest  at  5L 
per  cent  upon  any  money  due,  and  is  to  have  regard  to  the  mode  and 
time  of  payment  prescribed  by  the  contracts,  and  the  right  of  the 
company  to  deduct  certain  penalties  ;  and  for  t]ie  better  taking  the 
said  accounts  and  making  the  aforesaid  inquiries,  the  parties  are  to 
produce  before  the  said  master,  on  oath,  all  deeds,  books,  papers,  and 
writings  in  their  custody,  possession,  or  power  relating  thereto,  and 
are  to  be  examined  upon  interrogatories,  as  the  said  master  shall 
direct,  who,  in  taking  the  said  accounts,  is  to  make  unt^the  parties 
all  just  allowances;  and,  except  as  to  the  accounts  ffid  inquiries 
hereby  directed,  it  is  ordered  that  the  plaintiff's  bills  do  stand  dis- 
missed out  of  this  court,  with  costs,  to  be  taxed  by  the  taxing  master 
of  this  court  in  rotation.  And  it  is  ordered  that  such. costs,  when  taxed, 
be  paid  by  the  plaintiff  to  the  defendants  respectively.  And  it  is 
ordered  that  the  defendants,  the  company,  do  permit  the  plaintiff,  his 
solicitors  and  agents,  upon  reasonable  notice,  at  all  proper  times  and' 
in  a  proper  manner,  to  survey  and  inspect  the  line  of  railway,  and  the 
works  thereon,  included  in  the  contracts  1  B,  2  B,  and  8  L,  and  the 
line  of  railway  described  as  1  B  extension,  and  the  railway  line.  And 
this  court  doth  reserve  the  consideration  of  all  further  directions  and 
costs  of  suit  up  to  this  decree,  not  hereinbefore  directed  to  be  taxed 
and  paid,  and  also  the  subsequent  costs  of  these  suits,  until  after  the 
said  master  shall  have  made  his  report ;  and  any  of  the  parties  are  to 
be  at  liberty  to  apply  to  this  court  as  they  may  be  advised."  The 
appellant  complains  of  a  portion  only  of  the  decree.  The  company 
complain  of  it  altogether,  contending  that  the  bill  ought  to  have  been 
dismissed. 

The  observations  I  have  made  show  that  I  do  not  agree  with  the 
view  of  either  party.  I  am  not  prepared  to  say  that  the  appellant 
was  not  entitled  to.  some  relief.  I  certainly  do  not  think  that  he  was 
entitled  to  what  he  asked  ;  and  it  therefore,  in  this  state  of  things, 
becomes  necessary  to  consider  what  the  decree  below  ought  to  have 
been..  In  the  first  place,  then,  I  think  that  so  much-  of  the  several 
bills  as  seeks  a  declaration  that  the  plaintiff  was  imposed  upon  in 
respect  to  the  strata  on  the  line  1  B,  and  all  declarations  and  relief 
consequent  thereon,  and  as  seeks  to'  impeach  the  right  of  Mr.  Brunei 
to  act  as  engineer  by  reason  of  his  being  a  shareholder,  and  as  seeks  a 
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declaration  that  the  company,  in  possessing  themselves  of  the  works 
at  Ruscorabe  Hill,  and  the  tunnels  and  earthwork  on  the  1  B  line, 
took  undae  advantage  of  the  plaintiff,  with  all  consequential  relief 
thereon,  and  as  seeks  a  declaration  that  the  plaintiff's  signature  to  the 
paper  of  the  18th  April  was  obtained  by  fraud,  with  all  consequential 
relief  thereon,  and  as  seeks  a  declaration  that  the  plaintiff  had  not 
incurred  any  penalties  under  the  contracts,  and  was  entitled  to  be 
relieved  therefrom,  and  as  seeks  a  declaration  that  the  defendants 
were  not  entitled  to  take  possession  of  the  works,  and  to  give  the 
notices  for  that  purpose,  and  that  by  such  taking  possession  the 
plaintiff  was  relieved  from  all  obligation  under  the  contracts,  and  that 
the  same  must  be  considered  as  abandoned,  ought  to  be  dismissed, 
with 'costs.  But  the  appellant  is  entitled  to  a  decree  to  the  following 
effect :  First,  an  account  must  be  taken  of  all  sums  properly  ex- 
pended by  the  company  in  completing,  according  to  the  terms  and 
conditions  of  the  several  contracts,  the  work?  thereby  respectively 
agreed  to  be  done  by  the  appellant,  including  extra  works,  with  a 
declaration,  that  for  the  purpose  of  such  accounts,  the  1  B  extension 
ought  to  be  deemed  to  be  part  of  the  original  1  B  contract. 

Secondly,  an  account  must  be  taken  of  what  is  due  to  the  com- 
pany for  principal  and  interest  on  the  several  advances  made  by  them 
by  way  of  mortgage  in  the  year  1837 ;  and  it  ought  to  be  declared 
that  the  appellant  is  chargeable,  in  account  with  the  company,  for  all 
sums  so  expended  by  them  in  the  completion  of  the  works,  and  also 
with  what  shall  be  found  due  in  respect  of  the  said  mortgages,  against 
what  shall  be  found  due  from  him  on  these  accounts.    The  appellant 

'  is  entitled  to  have  an  account  of  what  would  have  b.een  payable  to 
him  under  the  contracts  at  the  completion  thereof,  in  case  the  works 
had  been  finished  by  him,  instead  of  being  completed  by  the  com- 
pany ;  and  also  an  account  of  the  value  of  the  plant,  materials,  and 
other  goods,  of  which  the  company  took  possession  in  the  months  of 
July  and  August,  1838.  And  it  must  be  declared,  that,  in  taking  the 
foregoing  accounts,  the  appellant  is  chargeable  with  th^  sum  of  2002. 
with  which  he  is  debited  in  the  certificate  of  the  1 1th  November,  1836, 
under  the  head  of  "  penalties  ; "  and  that  he  is  also  chargeable,  by 
way  of  liauidated  damages,,  with  all  other  sums  which  shall  have 
become  payable  by  him  under  the  conditions  of  the  several  bonds 

•  executed  by  him  in  the  penal  sums  of  4,000/.,  4,000/.,  and  5,000/., 
mentioned  in  the  said,  three  contracts  1  B,  2  B,  and  8  L  respectively, 
save  only  so  far  as  the  appellant  shall  show  to  the  satisfaction  of  the 
court  that  the  delay,  or  default  in  respect  of  which  any  such  liqui- 
dated damages  are  claimed  was  occasioned  by  the  act  or  default  of 
the  company,  their  agents  or  servants ;  and  save  also,  that  no  penalty 
is  to  be  deemed  payable  under  the  said  bonds  respectively  from  and 
after  the  time  when  the  company  took  possession  of  the  works  to 
which  such  bonds  respectively  related. 

The  third  bill  —  that,  I  mean,  relating  to  the  particular  nature  of 
the  masonry  work  done  — was  wholly  unnecessary,  and  must  be  dis- 
missed, with  costs.  I  do  not  think  it  necessary  to  consider  whether 
it  was,  as  is  alleged  by  the  respondents,  demurrable.     It  was  cer- 
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tainly,  with  reference  to  the  only  accounts  to  which  the  appellant  is 
entitled,  quite  unnecessary.  The  masonry  work  on  which  the  ques- 
tion arises  was  either  work  included  in  what  was  to  be  done  for  the 
original  contract  sums,  or  it  was  extra  work.  I  collect  that  it  was 
chiefly  of  the  latter  description.  Certainly,  all  that  to  which  the  evi- 
dence of  Lloyd  is  directed  in  the  forty-sixth  interrogatory,  and  as  to 
which  the  dispute  is  said  to  have  taken  place  between  Mr.  Babbage 
and  the  appellant,  was  of  the  latter  description,  for  that  dispute  oc- 
curred in  September,  1836  ;  and  the  appellant  in  bis  letter  of  the  2d 
November,  1836,  and  the  inclosed  account,  gives  a  detailed  statement 
of  the  work  done  up  to  that  date,  exclusive  of  contract  work,  and  he 
does  not  there  include  any  masonry  at  all,  so  that  the  question  raised  < 
in  September  must  have  been  as  to  extra  work.  But,  as  I  have  sO  fre- 
quently stated,  the  appellant  during  the  progress  of  the  works  was 
bound  by  the  decision  of  the  engineer;  and  if  he,  in  giving  his  cei^ 
tificates  for  extra  work,  certified  for  wbat  was,  in  truth.  Ashlar  ma- 
sonry, only  at  the  lower  rate  payable  for  coursed  rubble,  it  was  cer- 
tainly open  to  the  appellant  at  the  end  of  the  contract  to  act  on  the 
power  reserved  to  him  by  the  contract,  of  having  the  error  set  right  by 
the  means  there  provided.  With  respect  to  masonry  work  done  under 
the  contracts  not  being  extra  work,  the  case  is  not  precisely  the  same. 
The  appellant  was,  by  the  terms  of  his  contract,  bound  to  conform 
himself  to  the  directions  of  the  engineer.  The  point  he  tnakes  is,  that 
the  engineer,  in  cases  where  the  contract  required  only  coursed  rubble, 
obliged  him  to  put  in  Ashlar  masonry. 

It  is  to  be  observed  that  the  different  kinds  of  masonry  differ  rather 
in  degree  than  in  kind.  It  may  not  always  be  easy  to  say,  as  to  any 
particular  work,  under  which  description  it  ought  to  be  classed.  If 
the  engineer  required  from  the  appelidnt  masonry  of  a  different  char- 
acter from  that  which,  by  his  contract,  he  was  bound  to  execute,  the 
proper  course  for  him  to  pursue  was  to  obtain  .from  the  engineer  a 
written  direction  as  to  the  kind  of* work  he  was  to  execute.  I  see 
nothing  whatever  leading  to  the  inference  that  such  an  order  or  direc- 
tion would  have  been  refused ;  and  if  the  appellant  is  right  in  saying 
that  the  masonry  required  was  not  that  which  the  contract  bound 
him  to  execute,  then  the  written  direction  would  have  entitled  him 
to  be  paid  for  the  work  so  executed,  as  for  an  alteration  of  the  work 
contracted  for :  and  if  the  certificates  were  not  framed  according  to  * 
the  value  of  such  altered  work,  then  at  the  completion  of  the  whole, 
the  matter  would  have  been  set  right  I  can  discover  no  reason  what- 
ever for  a  separate  bill  on  this  subject :  it  is  merely  a  dispute  as  to  a 
particular  class  of  items  in  the  accounts  to  be  taken.  The  filing  of  a 
separate  bill  for  such  a  purpose  was  altogether  unnecessary,  and  the 
costs  must  be  borne  by  the  appellant  I  have  thus  gone  through  the 
whole  of  this  long  and  complicated  case,  and  the  course  which  I  ven- 
ture respectfully  to  recommend  to  the  house  is,  that  your  lordships 
should  declare  the  rights  of  the  parties  to  be  such  as  I  have  just  indi- 
cated ;  and,  with  such  a  declaration,  to  refer  it  back  to  the  Court  of 
Chancery  to  deal  further  with  the  case  as  justice  may  require.  The 
appellant,  by  the  terms  of  his  bill,  expressly  submits  to  pay  what,  if 
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any  thing,  should  be  found  due  from  him,  so  that  after  the  accounts 
have  been  taken,  full  justice  may  be  done  to  both  parties.  I  do  not 
recommend  Vonr  lordships  to  make  any  order  as  to  the  costs  of  the 
appeal :  each  party  must  bear  his  own. 

Lord  Brougham.  My  lords,  we  have  at  length  arrived  at  the  end 
of  this  very  long  case,  and,  although  my  noble  and  learned  friend  has 
justly  said  that  the  argument  lasted  for  many  days,  I  can  add  that 
it  lasted  for  almost  an  equal  number  of  days  some  five  or  six  years 
ago,  when  it  was  before  this  house,  and  when^  the  unhappy  circum- 
stance of  the  death  of  pur  noble  and  learned  friend,  the  then  lord- 
chancellor,  prevented  the  house'  from  coming  to  a  decision  upon  the 
question.  My  lords,  I  cannot  sufficiently  express  my  admiration  of 
the  great  clearness  of  the  statements  of  my  noble  and  learned  friend 
who  has  so  ably  gone  through  the  whole  particulars  of  the  case,  or 
of  the  acuteness,  only  to  be  equalled  by  the  patience,  wbich  he  has 
shown  in  bringing  the  whole  of  these  matters  before  the  house.  It  is 
for  me  only  to  address  a  few  observations  to  your  lordships  upon 
those  parts  of  the  case  on  which  J  bad  originally  entertained  some 
doubt,  both  in  the  former  session  and  in  this ;  and  I  think  it  better 
that  I  should  confine  myself  to  those  points,  than  that  I  should  en* 
deavor  to  follow  my  noble  and  learned  friend  over  the  whole  ground 
over  which  he  has  gone.  Now,  ray  lords,  the  first  three  prayers  of 
this  bill  refer  to  fraud  and  imposition.  The  first  alleged  imposition, 
is  respecting  the  fallacious  representations  which  have  been  made 
touching  the^  kind  of  stone  through  which  the  railway  was  to  be 
inade ;  the  second  is  respecting  the  possession  of  shares  by  the  en- 
gineer, Mr.  Brunei,  unknown  to  the  appellant ;  and  the  third  relates 
to  the  obtaining  fraudulently  the  signature  of  Mr.  Ranger  on  the  18th 
April.  Upon  only  one  of  these  three  heads  am  I  about  to  offer  any 
remarks  to  your  lordships — J  mean  the  second — that  respecting  the 

f)Ossession  of  shares  by  the  engineer.  With  regard  to  the  third  and 
ast,  the  transaction  of  the  18th  April,  that  was,  in  fact,  abandoned ; 
and  the  first,  respecting  the. alleged  fallacious  misrepresentations 
made  to  the  contractor  respecting  the  nature  of  the  strata,  has  been 
so  ably  discussed  by  my  noble  and  learned  friend,  upon  grounds  in 
T^hich  I  entirely*agree  with  him,  that  I  have  only  one  single  remark 
to  make  respecting  the  sand  stone,  which  I  think  he  omitted  — 
namely,  that  there  appears  from  the  evidence  to  be  almost^  great  a 
difference  in  the  hardness  of  the  sand  stone,  and  the  consecjUnt  diffi- 
culty of  working  through  it,  as  of  the  other  kind  of  strata  that  was 
alleged  to  h%  in  contrast  with  it. 

My  lords,  we  then  come  to  the  possession  of  the  shares  by  the  en- 
gineer, upon  which  I  certainly  originally  entertained  very  considerable 
doubt ;  but,  upon  further  consideration  of  the  particulars  of  the  rela- 
tive position  of  the  principal  engineer  and  the  company,  and  also  of 
the  relative  position  of  the  engineer  and  the  company  on  the  one 
hand,  and  the  contractor  on  the  other,  by  contracts  one,  two,  and 
eight,  I  have  made  up  my  mind  to  agree  with  my  noble  and  learned 
firiend  in  the  conclusion  that  this  does  not,  when  well  and  duly  con- 
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sidered,  support  the  claim  of  the  appellant  The  position  of  the  en- 
gineer was  such  that  he  really  may  be  said  to  have,  in  some  respects 
altogether,  and  in  all  respects  almost  altogether,  represented  the  com 
pany.  He  may  almost  be  taken  for  the  company  in  all  respects,  but 
in  some  respects  he  must  be  taken  altogether  as  being  the  company. 
The  case  of  Dimes  v.  2%e  Orand  Junction  Canal  Company  is  that  of 
a  judge,  a  person  clothed  with  high  judicial  functions,  being  found  to 
have  been  a  party  in  the  case,  from  being  interested  in  the  subject- 
matter  which  came  before  him,  before  his  decision.  We  have  here 
the  case,  not  of  a  judge  —  not,  indeed,  of  any  thing  like  a  judge.  The 
utmost  that  he^can  be  said  to  be  is  a  kind  of  referee,  to  whom  certain 
matters  were,  by  the  agreement  of  the  parties,  to  be  referred  —  I  will 
-not  say  for  his  arbitration,  but  rather  for  his  report  and  acting  upon. 
In  some  respects  it  is  found  that  the  company  is  often  stated  in  the 
alternative. 

It  is  said :  '<  If  it  shall  appear  to  the  said  company,  or  their  prin- 
cipal  engineer  for  the  time  being,  or  his  assistant  resident  engineer;" 
and,  <^  in  all  cases  proper  materials,  to  the  satisfaction  of  the  said  com- 
pany, or  their  principal  engineer."  However,  looking  at  him  in  those 
matters  in  which  he  may  be  said  more  to  decide  judici|Llly  —  for 
example,  the  estimates,  and  the  certificates  which  he  was  to  give  — 
I  consider  that  here  he  was  the  known  officer  of  the  company.  He 
is  not  named  personally  as  Mr.  Brunei,  but  as  ''  the  principal  engineer 
for  the  time  being :"  whoever  the  company  appointed  as  the  engineer 
for  the  time  being,  was  to  give  these  certincates  and  make  these  pay- 
ments. Nay,  moreover,  he  is  to  decide,  as  it  were,  upon^appeals  from 
the  assistant  or  resident  engineer ;  for  it  is  provided,  that  the  resident 
engineer  differing  from  the  contractor  upon  any  of  these  matters,  Mr. 
Brunei  is  to  decide.  Then,  my  lords,  was  it  not  known  to  the  con- 
tractor that  Mr.  Brunei  was  the  engineer  of  the  company  — that  he 
was  largely  interested  on  the  side  of  the  company  as  their  paid  ser- 
vant, and  largely  profiting  by  his  connection  with  the  company? 
Was  it  not  known  that  he  might  hold  shares  in  the  company  ?  Was 
it  not  generally  understood  amongst  engineers,  (though  I  do  not  go 
so  far  as  the  Yice-Chancellor  of  England,  who  said  it  was  ndtorious 
that  in  all  instances  the  engineers  were  shareholders,)  and  must  it  not 
have  been  very  well  known  to  Mr.  Ranger,  that  it  ^ras  an  ordinary 
case  for  the  engineers  to  hold  shares  ?  He  might  have  made  that  an 
exceptioj^n  the  contract,  and  required  that  he  should  not  hold  shares ; 
but  that^ovision  has  not  been  made.  The  interest  which  he  had  in 
shares  was  perfectly  trifling  compared  with  his  general  interest  arising 
out  of  his  connection  with  the  company. 

.  Had  this  proviso  been*  made,  this  absurdity  would  happen,  to 
which  my  noble  and  learned  friend  has  adverted,  that,  although  not 
possessed  of  shares  at  that  time,  he  might  any  day  have  become  pos- 
sessed of  shares — he  might  have  purchased  them — nay,  more,  he 
mi^ht  have  inherited  them ;  they  might  have  come  to  him  by  descent, 
and  then  he  would  have  been  put  in  this  position  —  that  he  must 
either  have  given  up  what  had  come  to  him,  or  have  ceased  to  be 
the  engineer  employed  by  the  company ;  for  if  he  had  continued 
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possessed,  either  by  purchase  or  iDheritance,  of  a  single  share,  accord* 
ing  to  the  rigour  of  the  argument  deduced  from  Dimes  v.  The  Grand 
Junction  Canal  Cbmpaity,  he  must  have  ceased  to  act  under  these 
covenants,  and  the  whole  operations  of  the  company  must  at  once 
have  been  convulsed.  I  think,  therefore,  my  lords,  upon  the  whole, 
there  is  no  ground  for  considering  that  the  position  in  which  he 
was  placed  was  a  quasi  judicial  position.  I  think  it  is  clear  that  he 
was  the  company ;  that  the  contractor  considered  him  as  the  com- 
pany ;  and  that  in  all  matters,  as  in  this,  the  interests  of  the  company 
and  of  their  engineer  were  the  same ;  and  that,  with  his  eyes  open, 
he  put  himself,  to  a  certain  degree,  in  the  hands  ot  the  company,  only 
securing  himself  by  the  express  stipulations  which  are  made  toi  limit 
the  discretion  of  the  company ;  for  I  look  really  upon  Mr.  Brunei,  the 
principal  engineer,  for  the  time  being,  in  this  case,  as  the  compeCtiy 
itself.  My  lords,  I  have  known  cases,  and  I  suggested  an  instance 
during  the  argument  at  the  bar,  in  which,  in  private  local  acts  of 
considerable  importance,  there  has  been  an  express  provision  that 
certain  judicial  proceedings  shall  take  place,  in  which  a  jury  shall  be 
impanelled,  and  shall  act  under  one  or  other  of  the  directors  of  the 
company.  Although  the  company  is,  in  fact,  the  party  interested,  yet 
one  or  other  of  theur  directors,  as  I  have  seen  while  at  the  bar,  sits  to 
direct  the  jury  to  dispose  of  questions  of  evidence,  and  to  decide  Upon 
the  admission  of  one  piece  of  evidence  and  the  rejection  of  another ; 
and  this  is  the  case  although  they  were  in  fact  'the  party  between 
whom  and  the  claimant  to  compensation  the  whole  proceedings  were 
then  going  on.  This  is  found  to  be  a  convenient  ^arrangement ;  and 
an  arrangement  of  this  sort,  for  the  convenience  of  the  work  and  of 
both  parties,  appears  to  have  been  voluntarily  entered  into  by  the 
parties  to  this  suit. 

My  lords,  the  next  head  upon  which  I  would  wish  to  make  a  few 
observations  is  one  upon  which  I  certainly  had  some  doubt  during 
the  argument  —  I  mean,  whether  the  evidence  was  sufficient  to  meet 
that  part  of  the  prayer  of  the  bill,  the  fourth  and  fifth  parts,  which 
relate  to  the  taking  possession  of  the  plant  by  the  company  — 
whether  there  was  sufficient  evidence  of  the  notice  having  been 
given,  and  not  acted  upon ;  that  is  to  say,  firstf  the  notice  of  the 
23d  June,  and  then  the  notice  of  the  2d  July  —  that  of  the  28d  June 
having  led  to  the  taking  possession  by  the  company  on  the  30th  or  31st 
July,  and  that  of  the  2d  July  having  led  to  the  taking  possession  by  the 
company  on  the  20th  August  I  have  a  doubt  whether  there  was  suffi- 
cient evidence  to  support  the  company  in  these  two  instances  —  I 
m^n,  of  the  non-performance,  as  required,  by  the  contractor,  after  seven 
days'  notice  had  been  given.  But  even  if  I  had  still  a  doubt  upon  that 
question,  I  entirely  agree  with  my  noble  and  learned  friend  that  this 
would  have  been  the  ground  of  an  action  of  trespass,  and  that,  in  fact, 
the  fourth  prayer  of  the  bill  is  really  turning  an  action  of  trespass  into 
a  bill  in  equity  —  it  is  calling  upon  a  court  of  equity  to  give  damages 
for  a  trespass ;  because,  if  there  was  no  sufficient  ground  'for  the 
seizure,  if  the  company  were  trespassers,  an  action  at  law  might  have 
been  maintained   agaiAst  them  for  damages  on  account  of  the 
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seizure.  But  in  the  sixth  prayer  they  take  another  view  of  the 
matter;  the  first  prayer  is  for  damages  and  for  an  account — that  is 
to  say,  equitable  damages,  so  to  speak;  a  kind  of  fusion  is  attempted 
in  this  case;  equitable  damages  for  taking  possession,  when,  the 
notice  having  been  given,  there  was  no  laches  on  the  part  of  the  con* 
tractor.  But  the  sixth  prayer  is,  to  pass  by  the  contract  altogether, 
and,  in  respect  of  the  tortious  possession,  to  disaffirm  or  set  aside  the 
contract,  and  to  give  the  contractor  the  benefit,  or  a  qiUifUum  meruit^ 
as  if  there  had  been  no  contract  Now,  I  entirely  agree  with  my 
noble  and  learned  friend  that  this  is  what  we  cannot  do,  and  what 
the  Court  of  Chancery,  from  which  the  appeal  proceeds,  could  not  do, 
and  that  the  appellant  must  be  left  on  that  ground  to  his  action  at 
law,  and  that  this  tortious  act  of  the  company  did  not  get  rid  of  the 
ootitract,  and  entitle  him  to  go  beside  or  above  or  beyond  the  con* 
tract,  and  to  obtain  an  account,  as  is  there  sought  for. 

Then,  my  lords,  upon  the  eighth  contract,  1  bad. also,  during  the 
argument,  some  little  doubt,  both  upon  the  present  and  upon  the 
former  occasion  ;  but  I  agree  on  the  whole  with  my  noble  and  learned 
friend  that  the  deviation  of  100  or  200  yards  was  no  more  than  might 
naturally  be  said  to  be  incident  to  a  work  of  this  sort,  in  order,  for 
example,  to  avoid  a  tunnel ;  and  that  it  appears  from  the  evidence  that 
even  the  new  line,  the  line  actually  taken,  went  over  the  same  fields 
that  the  abandoned  line  had  gone  over ;  and  there  was  so  much  of 
identity  betwe^en  the  two,  that,  if  I  well  remember,  the  same  draw- 
ings  and  plans  were  used,  and  were  held  to  be  sufficient  for  the  line 
which  was  actually  taken  as  had  originally  been  made  to  suit  the 
line  that  was  abandoned.  This  went  on,  and  was  adopted  by  the 
appellant,  I  mean  the  contractor,  and  he  went  on  upon  this  new  line 
independent  of  that.  My  lords,  the  last  point  upon  which  I  have  a 
word  to  say,  in  addition  to  the  statement  of  my  noble  and  learned 
frie/id,  refers  to  the  question  of  liquidated  damages ;  and  I  greatly 
lament  that  the  law  has  been  laid  down  by  cases  upon  which  it  is 
too  late  to  make  any  comment,  except  to  express  one's  regret  at  its 
having  been  laid  so  down  as  to  make  it  no  other  than  a  question,  in 
every  case,  of  the  intention  of  the  parties  to  decide  whether  the  thing 
should  be  taken  fbx  a  penalty  or  as  liquidated  damages;  and  I  think 
this  has  been  lamented  formerly  by  learned  judges ;  and  edthough 
Lord  Eldan  very  cautiously,  as  was  his  wont,  expresses  himself  oil 
this  matter,  yet  it  is  impossible  to  read  the  leading  case  on  the'  sub- 
ject in  the  court  of  common  pleas  during  the  short  time  that  that 
most  learned  judge  sat  in  that  court — the  ease  of  AsiUy  v.  Wheldon — 
and  it  is  impossible  to  read  what  fell  from  the  noble  and  learned  lord 
in  that  case,  without  seeing  that  he  was  dissatisfied  with  the  former 
current  of  cases.  He  expresses  the  great  difficulty  which  he  had 
often  found  in  making  his  way  through  those  cases,  and  I  think 
there  can  be  but  little  doubt  that  he  lamented  the  course  which  the 
law  had  taken. 

But,  my  lords,  it  is  now  too  late  to  alter  this,  and  we  are  in  every 
case  bound  to  consider  whether  we  are  to  grant  liquidated  damages 
^r  penalties,  according  to  the  principles  thaf  those  cases  had  estab- 
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lished.  According  to  those  principles,  I  *have  no  doubt  whatever 
that  in  this  case  liquidated  damages  are  due  as  regards  the  fourth 
prayer  of  the  bill-— I  mean  those  injuries  sustained  by  the  company 
by  the  delay  in  a  case  in  which  that  delay  was  increasing,  and  in 
which  no  specific  sum  could  be  apportioned  in  respect  of  a  particular 
injury  done  to  the  company.  In  those  cases,  I  agree  with  my  noble 
and  learned  friend  that  we  must  consider  them  as  liquidated  damages, 
as  a  compensation  to  the  company  for  the  loss  sustained  by  the  delay. 
In  the  other  case  it  is  equally  clear,  upon  the  principles  laid  down 
both  in  Astley  v.  Wheldon^  to  which  I  have  referred,  and  also  in  a  case 
which  was  referred  to  in  6  Bing.,  that  it  is  to  be  taken  as  penalty. 
There  can  be  no  doubt  that  the  court  from  which  this  appeal  comes 
went  as  far  as  possible  in  setting  aside  all  reference  to  the  intention 
of  the  parties,  and  they  held,  distinguishing  between  the  different 
matters  which  were  in  the  consideration  of  the  parties  when  they 
entered  into  the  covenant,  that  one  was  to  be  taken  as  liquidated 
damages,  and  the  other  as  penalty,  although  it  was  perfectly  cleari 
as  clear  as  words  could  make  it,  that  the  parties  had  intended  the 
whole  to  be  taken  as  liquidated  damages,  and  not  as  penalty.  The 
learned  judge,  in  giving  the  decision  of  the  court,  says:  <^  It  is  difficult 
to  suppose  any  words  more  explicit  or  express  than  those  used  in  the 
agreement ;  the  same  declaration  not  only  states  affirmatively  that 
the  sum  of  1,OOOL  should  be  taken  as  liquidated  damages,  but  nega- 
tively also,  that  it  should  not  be  considered  as  a  penalty,  or  in  the 
nature  of  a  penalty." 

Yet,  nevertheless,  because  there  were  some  things  that  were  so 
specific,  and  others  less  specific  and  more  general,  the  court  thought 
that  they  were  bound  by  the  current  of  cases  to  draw  that  distinc* 
tion  between  the  two,  and  that,  in  spite  of  the  positive  and  distinct 
statisment  of  the  meaning  of  the  parties,  they  were  bound  to  consider 
that  the  parties  did  aot  mean  that  to  be  taken  as  to  the  whole,  but 
only  as  to  a  part,  and,  therefore,  to  decide  that  a  part  of  the  sum 
should  be  penalty,  although  the  party  had  said  that  none  should 
be  penalty,  and  that  the  other  part  should  be  liquidated  damages, 
although  the  parties  intended  that  this  character  should  apply  to  the 
whole.  My  lords,  I  cannot  but  regret  that  these  refinements  have 
found  their  way  into  our  law  in  consequence  of  the  Remedial  Act  of 
the'  8  &  9  Will.  3,  respecting  the  relief  of  parties-  on  bonds  for  the 
performance  of  a  covenant,  the  penalty  being  by  that  act  confined 
to  the  damage  actually  sustained  by  a  breach  of  the  covenant. 
Cases  have  occurred  in  which  no  great  weight  has  been  given  to  the 
remedy  afibrded  by  the  act,  the  statute  of  Will.  3 ;  and  the  court  has 
held  in  several  cases,  upon  great  consideration,  that  the  party  claim- 
ing compensation  had  no  election  to  proceed  paramount  the  statute, 
or  go  to  his  remedy  at  common  law,  but  that  the  statute  was  to  .be 
obeyed ;  they  held  that  he  had  no  election  at  all.  I  think  it  is  that 
statute  which  has  led  to  the  decisions  that  have  found  their  way  into 
our  law  upon  the  doctrine  of  liquidated  damages.  t  h  ve 

However,  my  lords,  we  have  no  choice  in  the  instance  that  I  ^^ 
refened  to,  as  to  the  fourth  prayer  of  the  bill,  but  to  consider  tn 
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as  liquidated  damages ;  and  with  regard  to  the  other,  we  must  con- 
sider them  as  in  the  nature  of  penalty.  The  result' is,  as  has  been 
stated  by  my  noble  and  learned  friend,  that  we  must  decide  against 
the  appellant,  both  on  the  original  appeal  and  upon  the  cross  appeal 
But,  my  lords,  1  fear  that  we  cannot  say  that  we  shall  put  an  end  to 
this'  case,  but  it  must  undergo  some  further  inquiry  upon  matters 
which  have  been  mentioned  by  my  noble  and  learned  friend,  in  the 
Court  of  Chancery. 

• 

Lord  Chancellor.  It  will  be  referred  back  to  the  Court  of 
Chancery  for  information. 

Solicitor'  GeneraL  With  the  declarations  and  accounts  made  and 
directed  ? 

Lord  Chancellor.  Yes ;  the  declaration  is  substantially  what  I 
stated.  There  must  be  an  account  taken  in  favor  of  the  appellant 
of  what  would  have  been  payable  to  him  if  he  had  been  allowed  to 
complete  the  contract ;  also  the  value  of  the  stock.  On  the  other 
hand,  he  must  be  charged  with  all  sums  of  money  properly  expended 
in  completing  the  w^ork  that  he  was  bound  to  have  completed,  and 
also  be  charged  with  the  sums  due  on  mortgage  and  interest,  and 
under  the  bonds. 

Decree  reversed^  with  declaraiions^  and  case  remitted. 


Sadlier  and  another  t;.  Bioes. 

Joljr  5,  1853. 

Lease  for  Lives — Covenant  for  Perpetual  Renewal— bisk  Registry 

Act —  Memorial  —  Evidence, 

A  bill  was  filed  for  a  renewal,  setting  forth  articles  of  demise  of  1746,  by  a  party  then  seised 
in  fee,  and  alleged  to  contain  a  covenant  for  perpetual  renewal ;  Uiat  such  articles  were 
lost,  but  that  a  registered  memorial,  executed  by  the  erantee  only,  existed  in  the  registry 
office  in  Ireland ;  and  that,  in  conformity  with  the  said  covenant,  a  lease  was  executed  in 
1750,  bjTthe  grantor  in  the  alleged  articles,  who,  in  the  interim,  had  become  tenant  for  life, 
containing  such  a  covenant,  and  reciting  articles,  also  showing  subsequent  renewals  suc- 
cessively by  tenants  for  life : — 

Heldy  (affirming  the  decree  of  the  court  of  chancery  in  Ireland,)  that  the  memorial  of  the 
articles,  though  not  executed  by  the  grantor,  was  admissible  in  evidence  aeainst  those 
claiming  under  him  as  purchasers  both  of  the  execution  of  such  articles  and  3so  of  their 
contents,  and  that  the  successive  renewals  by  subsequent  tenants  for  life  were  evidence,  in 
support  of  the  memorial  against  the  remainder-man,  of  the  execution  of  sudi  alleged 
articles. 

Hdd,  further,  that  an  agreement  contained  in  a  memorial  to  demise  certain  lands  for  thrae 
lives,  "  with  a  daose  of  renewal,  provided  lessee,  his  heirs,  &c.  should,  within  six  calendar 
months  from  the  death  of  the  last  of  the  said  three  lives,  nominate  and  appoint  snd^  life 
or  lives  as  he  or  they  would  have  inserted  in  any  lease  to  be  made  thereof,  and  paying  aa 
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well  all  rent  md  amm  tiuit  tboiild  be  due  for  the  half^jeer  after  die  foil  of  nch  life  aa 
tfie  sum  of  11/.  7$.  6d.  for  renewing  or  adding  sndi  life  or  IItos  forBYcr,**  waa  erfkifmlj 
distinct  to  import  a  eoreoaiU  for  peipetnal  imewaL 

• 

This  was  an  appeal  from  a  decree  of  the  Coort  of  Chancery  in 
Ireland,  ordering  the  appellant  to  renew  a  lease  to  the  respondent,  of 
certain  lands  in  the  county  of  Tipperary. 

The  bill,  filed  in  Jane,  1845,  by  the  respondent,  and  afterwards 
amended,  stated  that  Charles  Sadlier,  late  of  Castletown,  in  the 
county  of  Tipperary,  deceased,  was,  at  the  time  of  the  exeeation  of 
the  articles  thereinaftef  mentioned,  seised  as  of  fee  in  the  lands  of  Bet 
view,  sufficient  to  enable  him  to  make  a  valid  lease  thereof  for  lives 
with  covenant  for  renewal  forever ;  and  being  so  seised,  by  certain 
indented  articles,  bearing  date  5th  January,  1746,  and  made  between 
Charles  Sadlier  of  the  one  part,  and  John  Chawner,  of  Ballyguider, 
of  the  other  part,  Charles  Sadlier  demised,  or  agreed  to  demise,  to 
John  Chawner,  his  heirs,  execntors,  administrators,  and  assigns, 
among  other  lands,  the  town  lands  and  premises  described  and  com* 
prised  in  and  demised  by  the  indenture  of  lease  next  thereinafter  men- 
tioned,  for  and  during  the  lives  and  life  of  the  persons  therein  named« 
and  the  survivor  of  them,  at  the  yearly  rent  of  92L  10s.;  and  in  which 
articles,  it  was  averred,  was  contained  a  covenant  for  perpetual  renewal 

That  the  plaintiff  had  not  in  his  possession  qt  power  those  articles 
bearing  date  dth  January,  1746 ;  nor  did  he  know  in  wfiose  custody 
they  were,  but  believed  they  had  been  long  since  lost  or  destroyed  by 
time  or  accMent;  but  a  memorial  thereof,  duly  perfected  by  said 
John  Chawner,  was  duly  registered  in  the  proper  omoe  for  registering 
deeds  in  Ireland,  of  date  7th  January,  1746 ;  and  which  were  stated 
in  said  memorial  to  contain  a  clause  of  renewal  after  the  expiration 
of  said  lives  thereinbefore  mentioned ;  provided  said  Chawner,  his 
heirs,  executors,  administrators,  and  assigns,  should,  within  six  calen- 
dar  months,  to  be  computed  from  the  death  of  the  last  of  said  three 
lives,  nominate  and  appoint  such  life  or  lives  as  he  or  they  would 
have  inserted  in  any  lease  to  be  made  thereof,  and  pajring  as  well  all 
rent  and  arrears  that  should  be  due  for  the  half-year  after  the  fall  of 
such  life  as  the  sum  of  112.  7s.  6dL  for  adding  or  renewing  such  life  or 
lives  forever ;  as  by  the  said  original  articles,  or  a  counterpart  thereof 
in  the  possession  of  the  defendant  Thomas  Sadlier,  had  plaintiff  the 
same  to  produce,  or  by  said  memorial,  or  an  attested  copy  thereof 
when  produced  and  proved  would  fully  appear. 

That  by  indenture  of  lease  and  release,  dated  2d  March,  1750,  and 
made  between  Charles  Sadlier  of  the  one  part,  and  John  Chawner 
of  the  other  part,  reciting  that  Charles  Sadlier,  by  articles  bearing 
date  5th  January  1746,  had  demised  to  John  Chawner  and  his  heirs, 
the  lands,  &C.,  for  and  during  the  three  lives  therein  named,  and  the 
longest  liver  of  them,  at  the  yearly  rent  of  92/.  10s.,  with  a  covenant 
to  renew  the  same  forever,  on  payment  of  11/.  ^s.  6d.  for  renewing 
the  same  on  the  fall  of  every  life,  within  six  months  next  after  the 
fall  of  each  life;  and  that  it  was  thereby  further  agreed  that  leases 
should  be  perfected  at  the  request  of  either  party,  reciting  that  the 
lease  of  Colonel  Butler's  thirty-seven  acres  had  expired,  and  that  the 
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rents  agreed  upon  between  the  parties  to  the  indenture  then  in  recital, 
for  the  remainder  of  the  lands  then  in  the   possession  of  John 
.Chawner,  amounted  to  90/.  8*.  yearly,  over  and  above  thejent  of 
Colonel  Butler's  acres ;  it  was  witnessed  that  Charles  Sadlier,  in  pur- 
suance of  the  indented  articles,  and  for  the  considerations  therein 
mentioned,  demised  unto  John  Chawner,  his  heirs  and  assigns,  the 
lands  of  Ballyguider,  Knockanalea,  and  Gurtmungagh,  which  the 
plaintiff  averred  to  be  a  sub-denomination  of  some  of  the  town-lands 
comprised*  in  the  articles  of  the  5th  January  1746,  for  three  lives  at 
the  rent  of  90/.  8^.,  with  covenant  for  perpetual  renewal  in  these 
words :  "  That  upon  the  death  or  failure  of  the  aforesaid  life  or  lives 
of  the  said  John  Chawner,  Daniel  Alt,  and  Joseph  Palmer,  or  any  or 
either  of  them,  and  upon  the  said  John  Chawner,  his  heirs  or  assigns, 
first  paying  or  causing  to  be  paid  unto  the  said  Charles  Sadlier,  his 
heirs  or  assigns,  the  sum  of  11/.  7s.  6d,  over  and  above  the  annual 
rent  hereinbefore  reserved  within  the  space  of  six  calendar  months  next 
immediately  after  the  death  or  failure  of  such  life,  and  upon  the 
nomination  of  the  life  of  any  other  person,  by  the  said  John  Chawner, 
his  heirs  or  assigns,  within  the  said  six  months,  to  the  said  Charles 
Sadlier,  his  heirs  or  assigns,  to  be  put  and  inserted  in  the  place  and 
stead  of  the  person  so  happening  to  die  as  aforesaid ;  and  that  the 
said  Charles  Sadlier,  .his  heirs  or  assigns,  will,  within  the  said  six 
months  from  the  death  of  such  person  so  happening  to  die  as  afore- 
said, add  and  insert  to  the  time  and  term  of  this  lease,  the  life  of 
such  person  so  to  be  nominated,  in  the  place  and  stead  of  the  person 
so  happening  first  to  die  as  aforesaid,  which  life  so  to  be  added  is  to 
be  indorsed  ontthis  lease,  or  to  be  written  in  a  deed,  label,  or  parch- 
ment, to  be  affixed  to  this  lease  for  that  purpose,  or  in  a  separate 
deed  or  writing,  as  the  said  John  Chawner,  his  heirs  or  assigns,  shall 
think  most  proper  and  convenient,  declaring  the  life  so  added  in  lieu 
of  the  life  so  failing,  to  be,  with  the  life  and  lives  then  in  being,  the 
three  lives  during  which  the  said  estate  shall  be  then  to  continue,  and 
so  in  like  manner  from  time  to  time  successively  forever  hereafter  on 
the  failure  of  every  other  several  life  or  lives  in  this  lease  now  nomi- 
nated, or  hereafter  to  be  successively  nominated  as  aforesaid,  and  upon 
the  like  payment  of  the  sum  of  11/.  Is,  6d,  and  upon,  the  like  nomina- 
tion of  any  other  life  successively  to  be  added  in  lieu  of  every  several 
life  so  failing  as  aforesaid,  within  the  space  of  six  months,  as  afore- 
said, that  the  said  Charles  Sadlier,  his  heirs  or  assigns,  will,  within 
the  said  six  months  next  after  the  failure  of  every  other  several  life 
so  to  be  nominated  as  aforesaid,  add  and  insert  to  the  time  and  term 
of  this  lease,  from  time  to  time  forever,  the  several  life  or  lives  of 
such  person  or  persons  to  be  nominated  in  the  place  or  stead  of  the 
life  or  lives  of  the  several  person  or  persons  so  successively  happening 
to  die  as  aforesaid."     This  deed  was  duly  registered. 

That  Benjamin  Biggs,  in  whom  the  estate  and  interest  of  John 
Chawner  in  said  demised  premises  was  then  vested,  exhibited  bis 
petition  in  the  High  Court  of  Chancery  in  Ireland,  on  the  8th  Feb- 
ruary, 1769,  against  the  Rev.  Ralph  Grattan  and  Thomas  Sadlier,  a 
minor,  (in  whom  the  reversion  in  said  demised  premises  was  then 
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vested  by  the  said  Ralph  Grattan,  his  guardian,)  stating  said  inden- 
tare  of  lease  to  contain  a  covenant  on  the  part  of  the  lessor  and  "his 
heirs  to  renew  said  lease  from  time  to  time  fcNrever,  and  praying  that 
*  the  petitioner  shonld  be  declared  entitled  to  a  renewal  of  said  inden- 
ture of  lease.  That  several  proceedings  were  had  upon  that  petition, 
,  and  that,  finally,  Ralph  Grattan,  in  pursuance  of  an  order  made  on 
the  petition,  executed  a  renewal  to  Benjamin  Bi^s,  bearing  date  8th 
March,  1770.  That  some  of  the  lives  in  the  last-mentioned  renewal 
having  dropped,  Thomas  Biggs,  (in  whom  the  estate  and  interest  of 
John  Chawner  was  then  vested,)  on  the  28th  November,  1776,  filed 
his  bill  in  the  Conrt  of  Chancery  for  a  renewal  of  the  lease  of  2d  • 
March,  1750;  and  that  Thomas  Sadlier,  in  his  answer  to  that  bill, 
admitted  that  his  father,  Charles  Sadlier,  had,  after  attaining  his  age 
of  twenty-oue  years,  by  said  articles,  demised  to  John  Chawner  and 
his  heirs,  the  lands  in  said  articles,  and  in  said  indenture  of  lease 
mentioned,  to  hold  for  the  lives  therein  named,  with  covenant  to 
renew  the  same  forever ;  and  that,  pending  the  suit,  Thomas  Sadlier 
submitted  to  execute  a  renewal  of  the  lease  on  6th  March,  1782,  to 
Thomas  Biggs  for  the  three  lives  therein  named,  and  for  such  other 
lives  as  should  forever  thereafter  be  added  thereto  pursuant  to  the 
covenant  for  perpetual  renewal  in  that  lease  contained.  That  at  the 
time  of  swearing  his  answer,  and  also  of  the  execution  of  this 
renewal,  Thomas  Sadlier  was  fully  competent  to  bind  the  inheritance 
by  his  acts.  That  the  lease  was  renewed  subsequently  by  indenture 
bearing  date  21st  November,  1797,  pursuant  to  the  covenant  for 
renewal  contained  in  the  articles  of  agreement  and  in  the  lease  of 
2d  March.  1750. 

The  bill  setting  forth  subsequent  renewals,  stated  :  ^  And  plaintiff 
relies  on  sadd  original  indenture  of  renewal  and  agreements,  and  the 
several  recitals  and  statements  therein  respectively  contained,  as  evi« 
dence^  that  articles  of  agreement  bearing  date  5th  January,  1746, 
contained  a  covenant  for  the  renewal  of  said  interest  forever."  The 
bill,  having  shown  title  in  the  plaintiff  and  defendant,  stated  that  in 
or  as  of  Michaelmas  term*  last,  the  defendant,  Thomas  Sadlier, 
brought  an  action  of  ejectment  on  the  title  to  obtain  possession  of 
the  lands  and  premises  comprised  in  and  demised  by  the  lease  of  2d 
March,  1750 ;  and  that  plaintiff  duly  took  defence  to  said  ejectment, 
but,  being  subsequently  advised  that  the  trial  at  law  would  be 
attended  with  considerable  delay  and  expense,  and  the  plaintiff  hav- 
ing recently  discovered  that  Thomas  Sadlier  the  elder,  who  executed 
a  renewal  in  1814,  had  only  a  life  estate  in  remainder  in  the  lands 
and  premises,  the  plaintiff  was  advised  to  give  a  consent  for  judg- 
ment with  stay  of  execution  until  the  22d  May  next  That  the 
defendant  had  accordingly  caused  judgment  to  be  marked  under  the 
consent  in  that  action. 

The  bill  prayed  that  it  be  referred  to  the  Chief  of  Second  Remem- 
brancer to  take  an  account  of  the  sums  due  and  owing  by  plaintiff 
for  rent,  and  several  fines  and  interests  on  foot  of  said  lease ;  and 
that  upon  payment  thereof  the  said  defendants,  Thomas  Sadlier  and 
Thomas  Sadlier  the  younger,  may  be  decreed  to  execute  a  renewal 

7* 
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thereof  to  the  plaintiff  for  lives  thereinafter  for  that  purpose  nomi- 
nated, pursuant  to  the  covenant  for  renewal  thereof  forever,  con- 
tained in  the  said  original  articles,  and  in  said  lease  in  pursuance  of  said 
articles,  and  bearing  date  respectively  5th  January,  1746,  and  2d  March,* 
1750,  plaintiff  being  ready  and  willing  and  thereby  offering  to  accept 
such  renewal,  and  to  pay  such  rent  and  renewal  fines  and  interest,  and  • 
for  an  injunction  against  further  proceeding  in  the  ejectment 

The  registered  memorial  of  the  articles  was  as  follows :  "  Memorial 
of  certain  indented  articles  dated  the  6th  January  1746,  made  and  con- 
cluded between  Charles  Sadlier,  of  Castletown,  in  the  county  of  Tip- 
perary,  Esq.,  and  John  Chawner  of  Ballyguider,  in  said  county, 
farmer,  whereby  the  said  Charles  Sadlier,  for  considerations  therein 
mentioned,  demised  unto  the  said  Chawner,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  as  well  that  part  of  the  town  and  lands  of 
Ballyguider,  containing  thirty  acres,  or  thereabouts,  commonly  called 
the  ^  Wood  Park,'  lately  held  by  cottiers,  and  forty  acres,  being  part 
of  the  lands  of  Knockanalea  adjoining  Ballyguider  aforesaid,  lately 
possessed  by  Oliver  Deane,  as  such  other  parts  or  parcels  of  said  town 
and  lands  of  Ballyguider  and  Knockanalea,  heretofore  held  by  said 
Chawner,  containing  in  the  whole  350  acres,  be  the  same  more  or 
less,  to  hold  the  same  with  their  appurtenances,  in  as  full  and  ample 
a  manner  as  said  Chawner,  the  said  cottiers,  and  said  Deane,  en- 
joyed the  same,  (except  as  therein  excepted,)  to  him  the  said  Chaw- 
ner, his  heirs,  executors,  administrators,  and  assigns,  from  the  1st 
November  last  past,  for  and  during  the  lives  of  said  Chawner,  Daniel 
Alt,  and  Joseph  Palmer,  son  of  John  Palmer,  of  Little  Altagh,  and 
the  longest  liver  of  them,  at  and  under  the  yearly  rent  of  92/.  IO5. 
payable  half-yearly,  on  every  1st  May  and  1st  November,  with  a 
clause  of  renewal  after  the  expiration  of  said  lives  thereinbefore  men- 
tioned, provided  said  Chawner,  his  heirs,  executors,  administrators, 
and  assigns,  should  within  six  calendar  months,  to  be  computed  firom 
the  death  of  the  last  of  the  said  three  lives,  nominate  and  appoint 
such  life  or  lives  as  he  or  they  would  have  inserted  in  any  lease  to  be 
made  thereof,  and  paying  as  well  all  rent  and  arrears  that  should  be 
due  for  the  half-year  after  the  fall  of  stich  life,  as  the  sum  of  11/.  75. 
6d.  for  renewing  or  adding  such  life  or  lives  forever.  And  that  leases 
should  be  perfected  at  the  request  of  either  party,  with  usual  cove- 
nants between  landlord  and  tenant,  on  foot  of  which  said  articles  there 
is  a  memorandum  in  respect  of  ascertaining  the  rent  between  the 
said  parties  in  such  manner  and  to  such  purpose  as  therein  men- 
tioned ;  and  which  said  articles  and  memorandum  were  duly  executed 
by  said  Charles  Sadlier  and  John  Chawner,  and  witnessed  by  John 
Geale  of  the  city  of  Dublin,  gentleman ;  and  the  above  memorial 
was  duly  perfected  by  the  said  John  Chawner,  and  witnessed  by  the 
said  John  Geale  and  Henry  Chawner. 

"John  Chawner,  (seal.) 
"  Signed  and  sealed  )  John  Gale, 

in  presence  of        )   Henry  Chawner." 

J.  Gale  added  the  usual  a£Eidavit  as  to  Chawner's  execution  of  the 
articles. 
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The  defendant  Thomas  Sadlier,  in  his  answer  denied  that  any 
articles  ever  existed,  or,  if  any  such  had  been  entered  into,  that  they 
contained  any  covenant  for  perpetual  renewal  or  were  lost  by  time  or 
accident ;  and  admitting  a  memorial  to  the  effect  stated  in  the  bill 
did  appear  in  the  registry  office,  he  relied  on  the  fact  that  it  was  not 
executed  by  Charles  Sadlier ;  also  that,  as  the  memorial  was  not 
executed  by  Charles  Sadlier,  and  as  the  possession  of  the  lands  by 
John  Chawner,  and  those  claiming  under  him,  might  be  accounted 
for  under  the  lease  of  2d  March,  1750,  which  was  not  registered  till 
1st  August,  1752,  independently  of  the  existence  of  such  alleged 
articles,  the  memorial  afforded  no  sufficient  evidence  of  the  existence 
and  contents  of  such  alleged  articles  against  the  defendant  claiming 
under  a  marriage  settlement  of  1st  February  1750,  which  was  duly 
registered  on  10th  June  1751,  by  which,  and  before  the  execution  of 
the  lease,  Charles  Sadlier  had  become  tenant  for  life  only  in  the 
reversion  ;  further,  that,  even  supposing  the  memorial  to  be  evidence 
of  the  existence  and  contents  of  such  alleged  articles,  yet  the  clause 
or  covenant  for  renewal  contained  in  it  was  not  a  covenant  for  per- 
petual renewal,  but  a  special  covenant  for  one  renewal  of  the  lease 
after  the  death  of  all  the  lives  in  the  alleged  articles  named ;  that  4he 
clause  or  covenant  was  not  sufficiently  certain  as  to  the  terms  of  any 
renewal  except  a  single  renewal,  or  as  to  the  amount  of  the  fine  to 
be  paid  on  such  further  renewal,  namely,  whether  a  fine  was  to  be 
paid  on  the  further  renewal  of  each  new  life,  or  for  each  three  new 
lives.  The  defendant  also  relied  on  the  fact  that,  although  prior  to 
1st  February,  1750,  Charles  Sadlier  was  seised  in  fee,  yet  from  that 
day,  by  virtue  of  his  maniage  settlement,  registered  prior  to  the  lease, 
and  at  the  time  of  the  execution  of  the  lease  of  2d  March,  1750,  he 
was  tenant  for  life  only,  and  not  capable  to  bind  the  inheritance  or  to 
make  a  valid  lease  for  lives  with  covenant  for  renewal  forever ;  that 
therefore,  the  lease  of  1750  and  covenant  was  invalid  against  the 
defendant ;  also  that  all  the  lessors  in  the  subsequent  renewals  were 
each,  by  virtue  of  marriage  settlements,  under  Which  the  defendant 
claimed,  tenants  for  life  only,  without  a  power  of  leasing  for  a  longer 
time ;  and,  therefore,  submitted  he  was  not  bound  by  any  admissions 
.or  statements  made  by  any  of  those  parties,  or  in  the  answer  of 
Thomas  Sadlier,  or  by  the  execution  by  those  parties  of  the  several 
renewals,  executed,  as  he  insisted,  under  a  mistake. 

The  cause  was  heard  in  1847,  in  the  equity  side  of  the  Court  of 
Exchequer,  and  it  was  decreed  that  respondent  was  entitled  to  a 
specific  execution  of  the  articles  of  5th  January,  1746,  and  to  a 
renewal  of  the  lease  of  the  lands  comprised  in  said  articles,  except 
Butler's  acres,  (to  which  plaintiff  admitted  he  was  not  entitled,)  at 
the  yearly  rent  of  90/.  8^.,  and  a  renewal  fine  of  11^  7^.  6d,  on  the  fall 
of  each  life,  and  so  toties  quoties  forever,  renewable  on  fall  of  each 
life.  And  it  was  thereby  referred  to  the  chief  or  second  remembrancer 
to  take  an  account  of  what  was  due  to  defendant  on  foot  of  fines, 
rent,  and  interest,  and  also  to  settle  and  approve  of  the*  form  of  a 
proper  draft  renewal,  and  to  ascertain  what  lands  should  be  included 
therein;  and  it  was  thereby  directed  that  he  should  not  include  there- 
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as  liquidated  damages ;  and  with  regard  to  the  other,  we  must  con- 
sider them  as  in  the  nature  of  penalty.  The  result' is,  as  has  been 
stated  by  my  noble  and  learned  friend,  that  we  must  decide  against 
the  appellant,  both  on  the  original  appeal  and  upon  the  cross  appeal 
But,  my  lords,  1  fear  that  we  cannot  say  that  we  shall  put  an  end  to 
this  case,  but  it  must  undergo  some  further  inquiry  upon  matters 
which  have  been  mentioned  by  my  noble  and  learned  friend,  in  the 
Court  of  Chancery. 

Lord  Chancellor.  It  will  be  referred  back  to  the  Court  of 
Chancery  for  information. 

Solicitor-  General,  With  the  declarations  and  accounts  made  and 
directed  ? 

Lord  Chancellor.  Yes ;  the  declaration  is  substantially  what  I 
stated.  There  must  be  an  account  taken  in  fsivor  of  the  appellant 
of  what  would  have  been  payable  to  him  if  he  had  been  allowed  to 
complete  the  contract ;  also  the  value  of  the  stock.  On  the  other 
hand,  he  must  be  charged  with  all  sums  of  money  properly  expended 
in  completing  the  'work  that  he  was  bound  to  have  completed,  and 
also  be  charged  with  the  sums  due  on  mortgage  and  interest,  and 
under  the  bonds. 

Decree  reversed^  mth  declarations^  and  case  remitted. 


Sadlier  and  another  t;.  Biog«. 

Jnljr  5,  1853. 

Lease  for  Lives — Chvenant  for  Perpetual  Renewal— Irish  Registry 

Act —  Memorial  —  Evidence. 

A  bill  was  filed  for  a  renewal,  setting  forth  articles  of  demise  of  1746,  by  a  party  then  seised 
in  fee,  and  alleged  to  contain  a  covenant  for  perpetnal  renewal ;  that  such  articles  were 
lost,  bat  that  a  registered  memorial,  execnted  or  the  grantee  only,  existed  in  the  registry 
office  in  Ireland ;  and  that,  in  conformity  with  the  said  covenant,  a  lease  was  execated  in 
1750,  b^the  grantor  in  the  alleged  articles,  who,  in  the  interim,  had  become  tenant  for  life, 
oontainine  such  a  covenant,  and  reciting  articles,  also  showing  subsequent  renewals  suc- 
cessively by  tenants  for  life : — 

Held^  (affirming  the  decree  of  the  court  of  chancery  in  Ireland,)  that  the  memorial  of  the 
articles,  though  not  executed  by  the  grantor,  was  admissible  in  evidence  against  those 
claiming  under  him  as  purchasers  both  of  the  execution  of  such  articles  and  uso  of  their 
contents,  and  that  the  successive  renewals  by  subsequent  tenants  for  life  were  evidence,  in 
support  of  the  memorial  against  the  remainder-man,  of  the  execution  of  sndi  alleged 
articles. 

Hdd,  further,  that  an  agreement  contained  in  a  memorial  to  demise  certain  lands  for  three 
Uves,  "  with  a  clause  of  renewal,  provided  lessee,  his  heirs,  &c.  should,  within  six  calendar 
months  from  the  death  of  the  last  of  the  said  three  lives,  nominate  and  appoint  such  life 
or  lives  as  he  or  they  would  have  inserted  in  any  lease  to  be  made  thereof,  and  paying  aa 


HOUSE  OF  LORDS,  1854.  75 

ft 

Sadlier  v.  Biggf . 

urell  all  rent  and  anears  that  should  be  dae  for  the  half-jear  after  the  &U  of  such  life  at 
tiie  stiQL  of  112.  78.  6<£  for  renewing  or  adding  such  life  or  lives  fortrtr"  waa  inffidently 
distinct  to  import  a  oorenant  for  perpetual  renewal. 

• 

This  was  an  appeal  from  a  decree  of  the  Conrt  of  Chancery  in 
Ireland,  ordering  the  appellant  to  renew  a  lease  to  the  respondent  of 
certain  lands  in  the  county  of  Tipperary. 

The  bill,  filed  in  Jane,  1845,  by  the^  respondent,  and  afterwards 
amended,  stated  that  Charles  Sadlier,  l^te  of  Castletown,  in  the 
county  of  Tipperary,  deceased,  was,  at  the  time  of  the  ex^ution  of 
the  articles  thereinaftef  mentioned,  seised  as  of  fee  in  the  lands  of  Bel* 
view,  sufficient  to  enable  him  to  make  a  valid  lease  thereof  for  lives 
with  covenant  for  renewal  forever ;  and  being  so  seised,  by  certain 
indented  articles,  bearing  date  5th  January,  1746,  and  made  between 
Charles  Sadlier  of  the  one  part,  and  John  Chawner,  of  Ballyguider, 
of  the  other  part,  Charles  Sadlier  demised,  or  agreed  to  demise,  to 
John  Chawner,  his  heirs,  executors,  administrators,  and  assigns, 
among  other  lands,  the  town  lands  and  premises  described  and  com- 
prised in  and  demised  by  the  indenture  of  lease  next  thereinafter  men- 
tioned, for  and  daring  the  lives  and  life  of  the  persons  therein  named, 
and  the  survivor  of  them,  at  the  yearly  rent  of  92L  10«.;  and  in  which 
articles,  it  was  averred,  was  contained  a  covenant  for  perpetual  renewal. 

That  the  plaintiff  had  not  in  his  possession  gr  power  those  articles 
bearing  date  5th  January,  1746  ;  nor  did  he  know  in  wliose  custody 
they  were,  but  believed  they  had  been  long  since  lost  or  destroyed  by 
time  or  accittent ;  but  a  memorial  thereof,  duly  perfected  by  said 
John  Chawner,  was  duly  registered  in  the  pro]>er  office  for  registering 
deeds  in  Ireland,  of  date  7th  January,  1746  ;  and  which  were  stated 
in  said  memorial  to  contain  a  clause  of  renewal  after  the  expiration 
of  said  lives  thereinbefore  mentioned ;  provided  said  Chawner,  his 
heirs,  executors,  administrators,  and  assigns,  should,  within  six  calen- 
dar months,  to  be  computed  from  the  death  of  the  last  of  said  three 
lives,  nominate  and  appoint  such  life  or  lives  as  he  or  they  would 
have  inserted  in  any  lease  to  be  made  thereof,  and  paying  as  well  all 
rent  and  arrears  that  shoald  be  due  for  the  half-year  after  the  fall  of 
such  life  as  the  sum  of  IIL  7s.  6(L  for  adding  or  renewing  such  life  or 
lives  forever ;  as  by  the  said  original  articles,  or  a  counterpart  thereof 
in  the  possession  of  the  defendant  Thomas  Sadlier,  had  plaintiff  the 
same  to  produce,  or  by  said  memorial,  or  an  attested  copy  thereof 
when  produced  and  proved  would  fully  appear. 

That  by  indenture  of  lease  and  release,  dated  2d  March,  1750,  and 
made  between  Charles  Sadlier  of  the  one  part,  and  John  Chawner 
of  the  other  part,  reciting  that  Charles  Sadlier,  by  articles  bearing 
date  5th  January  1746,  had  demised  to  John  Chawner  and  his  heirs, 
the  lands,  &c.,  for  and  during  the  three  lives  therein  named,  and  the 
longest  liver  of  them,  at  the  yearly  rent  of  92/.  10*.,  with  a  covenant 
to  renew  the  same  forever,  on  payment  of  11/.  *ifs.  6d.  for  renewing 
the  same  on  the  fall  of  every  life,  within  six  months  next  after  the 
fall  of' each  life;  and  that  it  was  thereby  further  agreed  that  leases 
should  be  perfected  at  the  request  of  either  party,  reciting  that  the 
lease  of  Colonel  Butler's  thirty-seven  acres  had  exphred,  and  that  the 
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rents  agreed  upon  between  the  parties  to  the  indenture  then  in  recital, 
for  the  remainder  of  the  lands   then  in  the   possession  of  John 
.  Chawner,  amounted  to  90/.  8s.  yearly,  over  and  above  the^rent  of 
Colonel  Butler's  acres  ;  it  was  witnessed  that  Charles  Sadlier,  in  pur- 
suance of  the  indented  articles,  and  for  the  considerations  therein 
mentioned,  demised  unto  John  Chawner,  his  heirs  and  assigns,  the 
lands  of  Ballyguider,  Knockanalea,  and  Gurtmungagh,  which  the 
plaintiff  averred  to  be  a  sub-denomination  of  some  of  the  town-lands 
comprisechin  the  articles  of  the  Sth  January  1746,  for  three  lives  at 
the  rent  of  90/.  8^.,  with  covenant  for  perpetual  renewal  in  these 
words :  "  That  upon  the  death  or  failure  of  the  aforesaid  life  or  lives 
of  the  said  John  Chawner,  Daniel  Alt,  and  Joseph  Palmer,  or  any  or 
either  of  them,  and  upon  the  said  John  Chawner,  his  heirs  or  assigns, 
first  paying  or  causing  to  be  paid  unto  the  said  Charles  Sadlier,  his 
heirs  or  assigns,  the  sum  of  11/.  78,  6d.  over  and  above  the  annual 
rent  hereinbefore  reserved  within  the  space  of  six  calendar  months  next 
immediately  after  the  death  or  failure  of  such  life,  and  upon  the 
nomination  of  the  life  of  any  other  person,  by  the  said  John  Chawner, 
his  heirs  or  assigns,  within  the  said  six  months,  to  the  said  Charles 
Sadlier,  his  heirs  or  assigns,  to  be  put  and  inserted  in  the  place  and 
stead  of  the  person  so  happening  to  die  as  aforesaid ;  and  that  the 
said  Charles  Sadlier,  .his  heirs  or  assigns,  will,  within  the  said  six 
months  from  the  death  of  such  person  so  happening  to  die  as  afore- 
said, add  and  insert  to  the  time  and  term  of  this  lease,  the  life  of 
such  person  so  to  be  nominated,  in  the  place  and  stead  of  the  person 
so  happening  first  to  die  as  aforesaid,  which  life  so  to  be  added  is  to 
be  indorsed  ontthis  lease,  or  to  be  written  in  a  deed,  label,  or  parch- 
ment, to  be  affixed  to  this  lease  for  that  purpose,  or  in  a  separate 
deed  or  writing,  as  the  said  John  Chawner,  his  heirs  or  assigns,  shall 
think  most  proper  and  convenient.,  declaring  the  life  so  added  in  lieu 
of  the  life  so  failing,  to  be,  with  the  life  and  lives  then  in  being,  the 
three  lives  during  which  the  said  estate  shall  be  then  to  continue,  and 
so  in  like  manner  from  time  to  time  successively  forever  hereafter  on 
the  failure  of  every  other  several  life  or  lives  in  this  lease  now  nomi- 
nated, or  hereafter  to  be  successively  nominated  as  aforesaid,  and  upon 
the  like  payment  of  the  sum  of  11/.  7^.  6d,  and  upon  the  like  nomina- 
tion of  any  other  life  successively  to  be  added  in  lieu  of  every  several 
life  so  failing  as  aforesaid,  within  the  space  of  six  months,  as  afore- 
said, that  the  said  Charles  Sadlier,  his  heirs  or  assigns,  will,  within 
the  said  six  months  next  after  the  failure  of  every  other  several  life 
so  to  be  nominated  as  aforesaid,  add  and  insert  to  the  time  and  term 
of  this  lease,  from  time  to  time  forever,  the  several  life  or  lives  of 
such  person  or  persons  to  be  nominated  in  the  place  or  stead  of  the 
life  or  lives  of  the  several  person  or  persons  so  successively  happening 
to  die  as  aforesaid."     This  deed  was  duly  registered. 

That  Benjamin  Biggs,  in  whom  the  estate  and  interest  of  John 
Chawner  in  said  demised  premises  was  then  vested,  exhibited  his 
petition  in  the  High  Court  of  Chancery  in  Ireland,  on  the  Sth  Feb- 
ruary, 1769,  against  the  Rev.  Ralph  Grattan  and  Thomas  Sadlier,  a 
minor,  (in  whom  the  reversion  in  said  demised  premises  was  then 
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vested  by  the  said  Ralph  Orattan,  his  guardian,)  stating  said  inden- 
ture of  lease  to  contain  a  covenant  on  the  part  of  the  lessor  and  his 
heirs  to  renew  said  lease  from  time  to  time  forever,  and  praying  that 

*  the  petitioner  should  be  declared  entitled  to  a  renewal  of  said  inden- 
ture of  lease.     That  several  proceedings  were  had  upon  that  petition, 

«  and  that,  finally,  Ralph  Grattan,  in  pursuance  of  an  order  made  on 
the  petition,  executed  a  renewal  to  Benjamin  Biggs,  bearing  date  8th 
March,  1770.  That  some  of  the  lives  in  the  last-mentioned  renewal 
having  dropped,  Thomas  Biggs,  (in  whom  the  estate  and  interest  of 
John  Chawner  was  then  vested,)  on  the  28th  November,  1776,  filed 
his  bill  in  the  Court  of  Chancery  for  a  renewal  of  the  lease  of  2d  • 
March,  1750 ;  and  that  Thomas  Sadlier,  in  his  answer  to  that  bill, 
admitted  that  his  father,  Charles  Sadlier,  had,  after  attaining  his  age 
of  twenty-one  years,  by  said  articles,  demised  to  John  Chawner  and 
his  heirs,  the  lands  in  said  articles,  and  in  said  indenture  of  lease 
mentioned,  to  hold  for  the  lives  therein  named,  with  covenant  to 
renew  the  same  forever ;  and  that,  pending  the  suit,  Thomas  Sadlier 
submitted  to  execute  a  renewal  of  the  lease  on  6tti  March,  1782,  to 
Thomas  Biggs  for  the  three  lives  therein  named,  and  for  such  other 
lives  as  should  forever  thereafter  be  added  thereto  pursuant  to  the 
covenant  for  perpetual  renewal  in  that  lease  contained.  That  at  the 
time  of  swearing  his  answer,  and  also  of  the  execution  of  this 
renewal,  Thomas  Sadlier  was  fully  competent  to  bind  the  inheritance 
by  his  acts.  That  the  lease  was  renewed  subsequently  by  indenture 
bearing  date  21st  November,  1797,  pursuant  to  the  covenant  for 
renewal  contained  in  the  articles  of  agreement  and  in  the  lease  of 
2d  March,  1760. 

m  _  _ 

The  bill  setting  forth  subsequent  renewals,  stated  :  '^  And  plaintiff 
relies  on  said  original  indenture  of  renewal  and  agreements,  and  the 
several  recitals  and  statements  therein  respectively  contained,  as  evi- 
dence, that  articles  of  agreement  bearing  date  5th  January,  1746, 
contained  a  covenant  for  the  renewal  of  said  interest  forever."  The 
bill,  having  shown  title  in  the  plaintiff  and  defendant,  stated  that  in 
or  as  of  Michaelmas  term-  last,  the  defendant,  Thomas  Sadlier, 
brought  an  action  of  ejectment  on  the  title  to  obtain  possession  of 
the  lands  and  premises  comprised  in  and  demised  by  the  lease  of  2d 
March,  1750 ;  and  that  plaintiff  duly  took  defence  to  said  ejectment, 
but,  being  subsequently  advised  that  the  trial  at  law  would  be 
attended  with  considerable  delay  and  expense,  and  the  plaintiff  hav- 
ing recently  discovered  that  Thomas  Sadlier  the  elder,  who  executed 
a  renewal  in  1814,  had  only  a  life  estate  in  remainder  in  the  lands 
and  premises,  the  plaintiff  was  advised  to  give  a  consent  for  judg- 
ment with  stay  of  execution  until  the  22d  May  next.  That  the 
defendant  had  accordingly  caused  judgment  to  be  marked  under  the 
consent  in  that  action. 

The  bill  prayed  that  it  be  referred  to  the  Chief  of  Second  Remem- 
brancer to  take  an  account  of  the  sums  due  and  owing  by  plaintiff 
for  rent,  and  several  fines  and  interests  on  foot  of  said  lease ;  and 
that  upon  payment  thereof  the  said  defendants,  Thomas  Sadlier  and 
Thomas  Sadlier  the  younger,  may  be  decreed  to  execute  a  renewal 

7* 
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it  so  —  is  or  not  consistent  with  any  other  hypothesis  than  that  there 
was  an  obligation  upon  Charles  Sadlier  to  make  the  lease  in  question. 
What  is  the  first  thing  that  we  see  took  place  after  this  instrument 
of  1750  ?  Charles  Sadlier,  the  party  to  the  deed  of  1750,  died  in 
1756  —  that  appears  upon  a  part  of  the  pleadings  in  the  suit  that 
was  afterwards  instituted.  The  first  thing  that  happens  is,  that  two 
of  the  lives  fell  in  about  the  beginning  of  the  year  1769,  at  the  time 
Thomas  Sadlier,  who  was  tenant  in  tail  then  in  possession,  was  an 
infant.  An  application  was  made  to  the  Court  of  Chancery  in  Ire- 
land, to  compel  him  or  his  guardian  to  execute  a  renewal  of  the  lease. 
That  could  have  been  only  upon  the  footing  that,  for  some  reason  or 
other,  the  covenant  bound  him.  Now,  the  covenant  did  not  bind  him 
if  it  was  only  a  covenant  by  his  father  as  tenant  for  life ;  but  it  did 
bind  him  if  the  covenant  was,  as  it  represents  itself  upon  the  face  of 
the  instrument,  a  covenant  which  he  was  bound  to  enter  into  by 
reason  of  a  prior  ooligation,  which  he  contracted  when  he  was  tenant 
in  fee-simple.  It  is  plain  that  the  view  taken  by  the  Court  of  Chan* 
eery  in  Ireland  was  that  he  was  bound,  because  the  court  ordered  the 
guardian  to  execute  a  renewal. 

I  do  not  stop  to  inquire,  because  I  do  not  think  it  necessary,  into 
the  question  of  what  right  there  was  on  the  part  of  the  Court  of 
Chancery  to  order  the  guardian  to  execute  such  an  instrument  for  the 
infant  I  do  not  think  it  material  for  your  lordships  to  inquire  into 
that  I  dare  say  there  is  such  a  power,  and  that  it  was  borne  out  to 
be  right ;  but  the  reason  I  do  not  stop  to  inquire  minutely  into  that 
is  this,  that,  after  that,  and  some  time  before  the  yekr  1782,  another 
life  dropped,  namely,  the  life  of  Daniel  Alt  Now,  what  were  the 
rights  of  the  parties  then,  supposing  nothing  to  have  happened  be- 
tween 1750  and  1782  except  that  renewal  ?.  Supposing  nothing  else 
had  happened,  we  have  Thomas  Sadlier,  the  son  of  Charles — being 
the  absolute  owner,  for  so  I  must  call  him,  of  the  property —  he  was 
tenant  in  tail  in  possession  —  applied  to  to  execute  a  new  lease  in 
pursuance  of  his  father's  covenant,  and  proceedings  were  instituted 
to  compel  him  to  do  so.  It  does  not  appear  that  those  proceedings 
ever  ended  in  any  decree ;  but,  as  far  as  the  tenant  was  concerned, 
they  ended  in  that  which  was  just  as  good  to  him  as  any  decree, 
namely,  in  the  fact  that,  somehow  or  other,  he  was  advised  to  ac- 
quiesce, and,  \)eing  tenant  in  tail,  he  executed  a  lease  pursuant  to  his 
father's  covenant,  reciting  it,  and  treating  it  as  a  valid  covenant,  and 
as  one  which  bound  him.  My  lords,  I  have  said  he  was  tenant  in 
tail  in  possession.  Now,  I  am  aware  of  the  argument  which  was 
pressed  upon  your  lordships,  that  he  was  not,  they  say,  really  tenant 
in  tail  in  possession,  because  he  had  in  the  mean  time  dealt  with  the 
property  so  as  to  make  his  position  no  longer  tenant  in  tail  in  posses- 
sion, because  it  is  said  he  had  executed  articles  upon  his  marriage. 
He  had,  it  is  true,  it  appears,  executed  articles  upon  his  marriage  — 
in  the  sense  that  he  had  signed  some  paper ;  but  he  was  an  infant  at 
the  time,  for  you  find  in  the  proceeding,  instituted  against  him  pre- 
viously to  his  granting  the  lease  of  1782,  a  bill  being  filed  against 
him,  he,  by  his  answer,  admits  that  he  attained  his  age  of  twenty-ona 
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years  in  the  year  1779.  Now,  the  articles  are  dated  in  the  year  1773 ; 
he  was,  therefore,  a  minor  at  that  time,  and  no  articles  could  bind 
him  as  to  his  inheritance  at  all.  He  was,  therefore,  legally  tenant  in 
tail  subsequently  to  that  obligation,  so  far  as  it  was  an  obligation. 
He  had  bound  himself  upon  bis  marriage,  by  certain  articles,  to  make 
a  settlement  upon  the  property,  under  which  be  would  no  longer  have 
been  tenant  in  tail ;  but,  even  if  the  articles  had  been  executed  by 
him  after  he  had  attained  his  age  of  twenty-one  years,  I  do  not  see 
bow  they  could  have  affected  the  case,  for  we  have  no  evidence  of 
what  the  articles  were,  except  the  memorial  -^  and  I  do  not  stop  to 
inquire  whether  that  is  legitimate  evidence  upon  the  subject  or  not 

We  have  a  memorial  of  the  articles,  which  was  put  upon  the 
register  shortly  after  the  execution ;  and  all  that  appears  upon  the 
memorial  is,  that  he  had  by  the  articles  stipulated  to  secure  a  jointure 
to  his  wife  for  the  term  of  200  years,  I  do  not  know  what  reason, 
unless,  as  it  appears  afterwards,  for  the  securing  a  portion  to  bis 
younger  children.  But  all  the  evidence  we  have  of  any  articles  is  of 
articles  which  do  not  affect  the  ultimate  right  of  the  tenant  in  taiL 
It  appears  to  be  perfectly  clear  that,  being  tenant  in  tail,  he  executes 
a  lease  in  1782  to  the  owner  of  this  lease,  Benjamin  Biggs :  doing  so 
by  a  recital  which  states  his  obligation  to  do  it  by  reason  of  that 
which  had  been  stated  as  the  obligation  in  the  two  preceding  instru- 
ments, namely,  the  deed  which  had  been  executed  by  Charles  Sadlier 
in  1750,  and  his  lease  of  1770.  Well  he  was,  however,  tenant  in  tail 
at  this  time — certainly  only  tenant  in  tail;  but  in  the  year  1795,  upon 
the  coming  of  age  of  his  jeldest  son,  or  some  time  after  his  eldest  son 
had  come  of  age,  he  makes  a  settlement  of  the  property  with  the 
concurrence  of  his  eldest  son ;  and,  in  order  to  give  coowlete  effect  to 
that  settlement,  he  covenanted  to  levy,  and  afterwards  did  levy,  a 
fine,  and  suffer  a  recovery  to  enure  to  the  uses  of  that  settlement,  but 
saving  and  confirming  in  words  all  leases  which  the  parties  had  per- 
fect power  by  their  settlements  to  make.  Now,  I  think  that,  inde- 
pendently of  the  last  statement,  it  is  quite  clear,  upon  the  ordinary 
principle  that  a  party,  being  tenant  in  tail,  and  making  a  lease  for 
a  valuable  consideration,  and  afterwards  levying  a  fine  and  suffering 
a  recovery,  that  would  enure  to  confirm  that  lease,  even  if  there  had 
not  been  those  words ;  but  those  words  appear  to  me  to  put  beyond 
all  doubt  that  it  was  the  intention  of  the  party  to  confirm  it,  as  far 
as  he  was  able  to  do,  and  that  he  states  such  intention.  That  is  the 
way  in  which  it  stands.  It  is  then  again  renewed  in  1814.  The 
result  is,  that  throughout  this  long  period  of  time,  about  a  cen- 
tury now,  and  nearly  a  century  when  the  suit  was  commenced,  the 
parties  have  been  all  dealing  upon  the  footing  that  one  was  entitled 
to  claim  ajfid  the  other  was  bound  to  make  leases,  which,  if  the  con- 
tention now  insisted  upon  by  these  appellants  were  well  founded,  it 
would  have  been  always  competent  for  the  party  that  was  to  grant 
the  lease  to  have  resisted ;  and  it  was  evidently  immensely  his  interest 
to  do  so,  because  I  see  by  the  different  instruments  the  sort  of  con- 
sideration that  was  paid  from  time  to  time. 

There  is  one  case  in  which  5,0002.  was  paid  for  the  leasehold 
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interest,  so  that  the  sam  of  111,  is  wholly  absurd,  as  any  thing  like  the 
value ;  and  it  can  be  accounted  for  upon  no  other  ground  than  that 
of  being  bdund.    It  appears  to  me  that  there  are  the  most  satisfactory 
circumstances  tending  to  show  what  the  rights  of  the  parties  are — 
there  is  long  enjoyment,  the  same  dealing  with  the  property  for  a 
very  great  period  of  time,  during  all  of  which  it  was  the  interest  of 
one  party  to  have  resisted  that  which  he  from  time  to  time  did, 
whether  or  not  bound  to  do  it  by  some  document  which  compelled 
him  to  do  that  which  the  other  side  [insisted  upon  his  doing«      All 
this,  therefore,  leads  me  irresistibly  to  the  conclusion  that  there  must 
have  been  something  which  compelled  Charles  Sadlier,  in  1750,  to 
execute  that  instrument.     Now  what  was  it  ?     It  is  argued  that  there 
is  no  evidence  that  we  can  look  at  as  proof  of  this  prior  instrument, 
which  is  referred  to  and  memorialed ;  that,  because  of  certain  tech- 
nical reasons,  (or  substantial  reasons,  if  you  please,)  it  is  not  to  be 
admissible  in  evidence.     Why  not?     The  covenant  in  the  deed  of 
1750  is  perfectly  sufficient,  if  it  is  true.     Now,  io  order  to  see  whether 
it  is  true  or  not,  I  have  already  looked  through  all  the  subsequent 
transactions ;  but,  if  that  were  not  sufficient,  may  I  not  look  at  all  the 
surrounding  circumstances  attending  the  covenant,  and  see  whether, 
conjointly  witli  that  or  preceding  it,  there  were  not  circumstances 
tending  to  prove  the  truth  of  that  statement,  that  he  was  bound  by 
the  prior  covenant  ?     I  am  clearly  of  opinion  that  I  am  so  entitled ; 
and  if  I  am  entitled  to  look  at  every  thing  which  enters  into  the  state- 
ment of  the  circumstances,  was  the  statement  contained  in  the  deed 
of  1750  true  ?   If  it  was  true,  what  would  you  expect  to  find  ?    Why, 
you  certainly  would  find  upon  the  register  a  memorial  of  that  old 
deed,  signed,«not  by  Charles  Sadlier,  the  lessor,  but  by  Chawner,  the 
lessee — being,  as  invariably  it  is  .with  the  lessee  in  such  cases,  the 
purchaser,  who  registers  the  memorial,  and  not  the  party  from  whom 
the  estate  has  passed.     If  that  be  so,  and  that  carries  it  back  by  the 
most  legitimate  course  to  the  memorial,  just  let  us  see  what  it  con- 
tains.    And  this  brings  us  to  the  second  point  insisted  on  upon  the 
part  of  the  appellant     It  is  said,  when  you  look  at  the  memorial  of 
the  original  instrument,  the  alleged  foundation  of  the  subsequent  deed 
in  1750,  you  do  not  find  in  that  memorial  such  a  covenant  as  the  deed 
of  1750  represented  as  being  made. 

I  think.there  are  two  perfectly  sufficient  and  satisfactory  answers 
to  that.  In  the  first  place,  I  do  not  see  any  substantial  difference 
between  the  two.  I  take  it  that  the  memorial  is  a  literal  copy  for 
this  purpose,  a  literal  copy  of  the  instrument  of  which  it  purports  to 
be  a  memorial.  What  is  it  ?  It  is  a  lease.  The  parties  treat  it  as 
an  agreement  for  a  lease,  at  the  yearly  rent .  payable  so  and  so,  with 
a  clause  of  renewal  after  the  expiration  of  such  lives,  provided 
Chawner,  then  the  lessee^  ^^  bis  heirs,  executors,  administrators,  or 
assigns,  should,  within  six  calendar  months,  to  be  computed  from  the 
death  of  the  last  of  the  said  three  lives,  nominate  and  appoint  such 
life  or  lives  as  he  or  they  would  have  inserted  in  any  lease  to  be  made 
thereof,  and  paying  as  well  all  rent  and  arrears  that  should  be  due  for 
the  half  year  after  the  fall  of  such  life  as  the  sum  of  11/.  7^.  6d.  for 
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renewing  or  adding  such  life  or  lives  forever."  I  read  "  forever "  as 
coupling  it  with  <*  of  rencfwal," — "  of  renewal,"  put  all  the  rest  in  a 
parenthesis  —  "after"  so  and  so,  and  on  such  terms,  "forever." 
That  is  the  only  meaning  of  the  parties — there  is  no  other — the 
terms  are,  to  renew  it  forever.  There  is,  indeed,  a  discrepancy— 
that  must  be  admitted ;  for  the  memorial  states,  at  least  it  is  the 
inference  from  it,  that  there  was  to  be  no  renewal  till  after  the  first 
batch  of  lives,  the  whole  of  the  first  three,  bad  expired.  It  might  be 
that  the  parties  might  stipulate  that  the  renewals  should  take  place 
upon  these  terms,  namely,  no  renewal  till  after  the  first  three  lives, 
and  then  a  renewal  upon  the  falling  of  every  Ufe  afterwards.  It  might 
be  so ;  but  I  do  not  believe  that  was  the  meaning.  If  it  was,  how- 
ever, that  is  immaterial  now ;  it  only  shows  that  at  the  first  renewal, 
when  only  two  lives  had  fallen  in,  the  parties  were  renewing  when 
they  were  not  bound  to  renew ;  but  that  does  not  interfere  with  what 
happened  afterwards,  when,  under  the  terms  of  this  deed  and  the 
covenant  expressed  in  1750,  the  parties  were,  from  time  to  time,  parties 
to  the  renewal.  Therefore,  it  appears  to  me,  for  all  practical  pur- 
poses, that  there  is  no  substantial,  or  indeed  any  difference  whatever, 
between  the  covenant  stated  in  the  memorial  and  the  covenant  stated 
in  the  deed  of  1750. 

But  I  think  there  is  another  perfectly  satisfactory  ansy^er  to  this 
part  of  the  case,  namely,  that  if  there  is  a  discrepancy,  which  am  I  to 
choose  between  ?  The  parties  have  been  acting  upon  the  covenant 
as  if  the  covenant,  as  represented  in  the  deed  of  1750,  was  a  correct 
covenant  Is  th^t  so  ?  Suppose,  for  a  moment,  there  is  a  difference ; 
I  say  there  is  no  doubt,  thefa,  it  is  perfectly  competent  to  me  to  say 
that  I  believe  that  is  the  covenant,  and  not  the  other.  Mr.  Palmer, 
in  arguing  this  case,  supposed  that  by  so  doing  we  were  militating 
against  the  rule,  which  is  a  perfectly  well  established  rhle,  and  con- 
sistent with  very  good  sense,  and  which  was  reasonably  established 
in  the  case  of  Baynham  v.  Owi/s  Hospital^  overruling  that  case  sent 
for  the  opinion  of  the  CJourt  of  Queen's  Bench  —  namely,  that  you 
cannot  construe  a  deed  by  the  acts  of  the  parties.  Certainly  not ; 
that  is  to  say,  if  there  is  a  deed  which  says  according  to  its  true  con- 
struction one  thing,  you  cannot  say  that  that  deed  means  something 
else,  because  the  parties  have  gone  on  for  a  long  time  so  understand- 
ing it.  But  what  is  this  instrument  here  ?  It  is  a  memorial — that  is, 
in  the  nature  of  an  abstract  or  a  representation  of  the  parties  of  what 
the  covenant  was ;  and,  when  I  see  that  the  effect  of  it  is  represented 
as  being  such  as  it  is  represented  to  be  in  the  deed  of  1750,  four  years 
afterwards,  and  always  acted  upon  in  the  later  ones,  the  inference  I 
arrive  at  in  point  of  fact  is,  that  it  is  not  correctly  represented  in  the 
memorial ;  that,  if  there  be  a  difference,  the  memorial  has  inaccurately 
stated  that  which  has  been  more  accurately  stated  in  the  deed  of 
1750,  when  the  parties  were  to  act  upon  it,  and  which  has  been  acted 
upon  invariably  ever  since.  Upon  these  grounds,  it  appears  to  me 
perfectly  clear  that  the  judges  in  Ireland  arrived  at  a  satisfactory  con- 
clusion, ^hen  they  came  to  the  result  that  these  gentlemen,  the 
Bigges,  were  entitled  to  renewal  of  this  lease  upon  the  terms  of  the 
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deed  as  they  ask  it.  I  should  notice  that  the  rent,  as  stated  in  the 
memorial,  is  different  from  the  rent  now;  btit  that  is  all  explained  in 
the  deed  of  1760,  because  it  seems  the  memorial,  in  reciting  the  sub- 
ject-matter of  demise,  comprehended  certain  acres,  called  Butler's 
Acres,  which  had  afterwards  lapsed,  and  then,  that  some  redaction 
was  made  in  the  rent  Then,  the  only  other  question  raised,  —  in- 
deed, I  believe  it  has  been  abandoned,  I  think  it  was  waived,  —  was, 
whether  a  sub-denomination,  called  Gurtmungagh,  was  included  in 
the  lease.  It  is  perfectly  clear  that  it  was  so ;  the  m'aster  has  found, 
upon  evidence  which  satisfied  him,  and  there  is  no  objection  to  that 
Upon  the  whole,  I  am  clearly  of  opinion  that  the  judgment  of  the 
.court  below  was  perfectly  right,  and  shall  move  your  lordships  that  it 
be  affirmed. 

Lord  St.  Leonards.  My  lords,  I  entirely  agree  with  my  noble 
and  learned  friend  in  the  conclusion  at  which  he  has  arrived,  and  I 
think  it  only  necessary  to  look  at  the  circumstances  connected  with 
the  deeds,  in  order  to  show  that  there  is  really  no  question  to  be  dis- 
cussed. The  whole  case  shows  that  there  is  no  point  to  be  decided 
after  the  facts  stated  by  the  appellants.  The  points  made  before  your 
lordships  have  been :  first,  with  reference  to  the  evidence  of  the  me- 
morial of  1746,  that  is,  the  operation  of  that  evidence ;  secondly,  as 
to  the  construction  of  the  covenant  for  renewal  stated  in  the  memo- 
rial, contrasting  that  with  the  covenant  contained  in  the  lease  of 
1750  —  the  appellants  insisting  that,  in  consequence  of  the  discrep- 
ancy between  the  two  covenants,  the  one  must  have  been  released 
and  a  new  obligation  created  by  contract  between  the  parties ;  and 
the  further  point,  that,  at  the  different  times  when  the  leases,  six  I 
think  in  number,  successively  were  granted,  the  persons  who  granted 
them  had  not'  a  sufficient  es^te  to  bind  the  inheritance  of  the  present 
appellants.  I  think  those  are  the  points.  Now,  it  is  made  a  great 
question  in  reference  to  the  memorial,  whidh  is  signed  only  by  the 
party  who  takes  the  interest,  whether  that  of  itself,  by  its  own  force, 
shall  be  considered  as  binding  the  estate  of  the  grantor.  That  is  a 
{otally  different  question  from  tha^  which  is  now  before  your  lord- 
ships, because  here  the  question  is,  whether  or  not  that  memorial  can 
be  considered  as  secondary  evidence  of  the  contents  of  the  instrument 
of  1746;  and,  considering  the  length  and  position  of  the  deeds  by 
which  it  has  been  recognized,  and  considering  the  statute  itself  under 
which  that  memorial  was  enrolled,  and  the  proof  which  accompanies 
that  memorial,  and  bearing  in  mind  that  of  course  every  memorial, 
speaking  generally,  is  signed  by  the  person  who  takes  the  interest, 
because  it  is  he  who  wants  the  protection  of  the  register  and  not  tl^e 
grantor,  I  certainly  am  of  opinion — and  I  think  the  authorities,  would 
not  bear  against  that  view —  I  am  of  opinion  that  this  memorialns 
good  secondary  evidence  of  the  contents  of  the  deed  of  1746,  it  being 
proved,  upon  search,  that  that  deed  has  actually  been  lost 

It  is  not  necessary  to  go  through  the  cases.  Scully  v.  Scully  was 
referred  to.  I  was  myself  counsel  in  that  case ;  and  I  see  it  men- 
tioned in  the  margin  of  the  cases  cited  in  this  case,  but  without  refer- 
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eace  to  that  question,  whicbY  therefore,  I  must  take  for  granted-^  I 
have  very  full  notes  upon  the  argument,  not  here,  but  I  have  them  at 
home,  very  full  notes  of  the  argument  upon  both  sides —  I  must  take 
it  for  granted  that  that  question  was  not  seriously  advocated,  because 
I  th'ui^  I  should  have  noticed  it  as  one  of  the  points  which  had*been 
seriously  discussed  and  decided  upon,  if  it  had  been.  If  you  look  at 
the  register  of  the  memorial,  you  will  find  a  witness,  according  to  the 
requisition  of  the  Stamp  Act,  expressly  swearing  that  he  is  a  witness 
to  the  deed  itself,  '<  that  he  saw  the  above-named  parties  duly  perfect 
the  same,  and  that  he  saw  the  said  John  Cbawner  duly  execute  the 
above  memorial,"  and  that  his  name  was  put  as  a  subscribing  wit- 
ness, and  that  he  deUvered  it  to  the  registrar  on  the  7th  January,  1746 ; 
so  that  you  have  an  affidavit  put  upon  record,  under  the  authority  of 
the  act  of  parliament,  of  the  memorial  necessary  ix>  secure  the  title 
of  the  person  taking  from  the  grantor ;  and,  as  to  the  actual  execution 
of  that  deed,  which  is  no  longer  forthcoming,  that  is  proved  by  evi- 
dence taken  in  the  course  of  the  case.  Then  the  question  is,  the  deed 
being  lost,  and  the  possession  having  always  gone  according  to  that 
deed  for  a  century,  whether  or  not  that  memorial  is  secondary  evi- 
dence of  its  contents.  I  confess  I  should  be  ashamed  of  the  law  of 
England,  if  such  evidence  as  that  were  not  received  from  necessity, 
as  secondary  evidence,  under  the  circumstances.  But  this  case  does 
not  depend  upon  that  mere  question  of  secondary  evidence.  At  the 
same  time,  however,  I  must  point  out  to  the  appellant  that  his  argu- 
ment entirely  bears  against  himself,  because,  unless  he  can  set  up  the 
articles  of  1773  against  the  lease  of  1782,  he  has  not  a  shadow  of  a 
case  to  rest  upon  —  not  a  shadow.  Well,  then,  his  only  proof  of  the 
articles  of  1773  is  by  a  memorial  of  exactly  the  same  tenor  as  the 
men)orial  of  the  deed  of  1746 ;  and,  therefore,  if  he  were  to  prevail 
upon  that  point,  he  could  not  at  all  remove  the  force  and  validity 
that  the  lease  of  1782  has  against  the  supposed  articles  of  1773,  for 
be  would  then  remove  by  his  argument  entirely  those  articles,  and, 
consequently,  there  would  be  nothing  to  set  against  the  validity  of 
the  lease  of  1782. 

His  argument,  therefore,  unfortunately  is  a  two-edged  sword,  and, 
whilst  it  may  defeat  his  adversary  at  one  time,  it  destnroys  himself  at 
another.  Now,  it  is  said  that  the  lease  of  1750  was  for  the  same 
lives  as  the  lease  of  1746  —  that  is  accounted  for;  but  it  is  said,  you 
must  suppose  it  was  a  new  contract,  because  there  were  the  same 
lives  —  that  the  renewal  was  ))efore  the  dropping  of  the  lives.  The 
lease  itself  explains  whv  that  took  place.  The  lease  had  fallen  in  of 
Butler's  Acres ;  there  was,  consequently,  a  division  of  the  property, 
and  it  became  necessary  to  have  separate  leases.  That,  therefore, 
accouB^  for  what  I  may  call  ihe  repetition  of  the  lease  of  1746  in 
that  respect,  by  a  demise  for  the  same  three  lives.  That  was  the 
ground  why  that  lease  was  executed.  Well,  then,  there  was  a  solemn 
lease  execute^,  reciting  that  instrument  of  L746,  not  in  terms  exactiy 
altogether ;  but  what  has  already  been  stated  by  my  noble  and  learned 
friend  is  conclusive  to  my  mind,  that  the  memorial  does  not  profess 
to  be  an  exact  copy  of  the  covenant — it  would  not  bo  required  to  be 

8* 
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an  exact  copy  of  the  covenant  tinder  the  act  of  parliament -r- bat  it 
js  a  general  statement  of  the  effect  of  it  When  I  see  that  covenant 
of  the  instrnment  of  1746  'intended  to  be  carried  into  eifect  by  a  per- 
son having  an  estate  of  no  great  value  —  a  life  estate,  I  will  assume, 
in  the  property  only  —  but  who  had  an  estate  of  inheritance  *at  the 
time  he  executed  the  deed  of  1746, 1  must  take  for  granted  that  what 
I  find  upon  the  face  of  that  deed  is  a  true  exposition  of  the  meaning 
of  the  covenant  of  that  deed  of  1746,  which  is  no  longer  forthcoming. 
From  that  time,  1750,  down  to  1853, 1  may  say,  every  renewal  has 
been  based  upon  that  mstrument  of  1750. 

But,  then,  it  has  been  said  at  the  bar,  that  you  cannot  possibly  give 
a  specific  performance  upon  the  lease  of  1750,  because  it  would  be 
contrary  to  the  decree,  which  is  for  a  lease  according  to  the  instru- 
ment of  1746  and  of  1750,  and,  therefore,  you  cannot  exchide  the 
deed  of  1746.  That  depends  entirely  upon  the  state  of  the  pleadings, 
I  understand.  Originally,  the  bill  asked  for  a  specific  performance 
of  the  covenant  for  renewal  in  the  lease  of  1760.  To  that  it  was  ob- 
jected that  at  that  time  the  grantor  was  the  tenant  for  life.  Then, 
the  bill  was  amended,  and  the  lease  or  articles  of  1746  were  put  in 
issue.  Then,  of  course,  the  decree  was  valid.  But  there  is  nothing, 
according  to  the  principles  of  courts  of  equity,  which,  if  this  objection 
were  to  prevail,  would  prevent  a  court  of  equity  from  giving,  if  they 
thought  the  circumstances  warranted  it,  a  specific  performance  ac- 
cording to  the  contract  of  1750.  Now,  if  we  trace  the  different  leases 
and  the  times  when  they  were  granted,  there  may  be  a  question, 
which  it  is  not  worth  entering  into,  how  far  those  leases  would  have 
bound  the  inheritance,  independently  of  the  deed  of  1746,  in  conse- 
quence of  the  limited  nature  of  the  estate  of  the  persons  who  granted 
the  leases.  But  let  us  come  down  only  to  that  transaction  of  1770, 
when  the  lease  was  renewed  under  the  authority  of  the  Court  of 
Chancery  in  Ireland.  That  was  an  application  which  was  warranted 
by  the  act  of  the  11  Queen  Anne,  the  Irish  Act,  which  authorized 
guardians  to  grant  renewals  of  leases  for  lives  as  the  representatives 
of  persons  under  disabilities.  That  was  executed  under  the  authority 
of  the  statute  bv  the  direction  of  the  Court  of  Chancery,  after  an  ex- 
amination of  all  the  facts.  It  is  clearly  impossible  at  that  time,  from 
the  most  ordinary  view  of  the  care  taken  in  such  cases,  but  that  the 
whole  title  must  have  been  investigated ;  and,  at  that  time,  for  aught 
I  know  to  the  contrary,  the  deed  of  1746  may  have  been  produced ; 
and  I  should  suppose,  and  if  I  had  to  direct  a  jury,  I  should  tell  them 
to  presume,  that  the  deed  of  1746,  if  nothing^ppear  to  the  contrary, 
was  before  the  master  and  before  the  court,  because  the  lord-chancel- 
lor did,  during  the  infancy  of  Thomas  Sadlier,  direct  his  guardian  to 
execute  a  renewal  of  that  lease,  and  that  lease  was  acc(^ingly 
renewed.  Can  your  lordships  have  a  doubt  when  the  facts  must 
have  been  known  so  much  better  then  than  they  can  be  now,  when 
another  half-century  has  elapsed,  —  are  we  now  callec^  upon  to  pre- 
sume that  that  was  wrong  which  was  then  held  to  be  right — are  we 
not  to  presume  that  that  which  was  considered  then  right  must  be 
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DOW  right,  when  by  certain  lapse  of  time  the  instrument  has  been 
lost,  which  then  might  be  forthcoming  ? 

To  my  mind  it  is  perfectly  satisfactory,  that  at  that  period  the 
Court  of  Chancery  was  satisfied  that  it  was  duly  executing  the  power 
given  to  it  by  the  statute,  in  directing  the  infant  tenant  in  tail  to  dis- 
pone of  his  valuable  inheritance  by  9,  lease  for  three  lives,  under  a 
specific  'covenant  for  renewal  at  a  very  small  fine.  Well,  then,  the 
inheritance  was  parted  with — and  parted  with,  that  is,  the  quasi  in- 
heritance for  three  lives  —  was  parted  with  under  the  authority  of 
the  court  Now,  without  troubling  your  lordships,  after  the  full  open- 
ing of  my  noble  and  learned  friend  on  the  woolsack,  on  this  case  with 
any  devolution  of  title,  which  is  unnecessary^  I  come  at  once  to  that 
which  of  itself  would  form  just  as  good  a  title,  in  connection  with  the 
former  deeds,  m  any  man  ever  possessed  to  any  estate  in  this  coun- 
try. The  lessee.  Biggs,  who  claimed  under  the  original  lesseei 
Chawner,  filed  a  bill,  I  think  in  1776,  for  a  renewal  of  the  lease. 
Now,  Thomas  Sadiier,  in  answer  to  that  bill  described  as  the  tenant 
for  life,  does  not  raise  these  objections  at  all ;  be  raises  a  collateral 
issue  with  reference  to  whether  some  property  that  was  in  dispute, 
which  had  formerly  fallen  in,  was  renewable  or  not  And  he  says  by 
his  answer  that,  if  he  is  forced  to  give  a  specific  performance,  he 
trusts  it  will  be  only  upon  the  terms  which  he  mentions  with  refer- 
ence to  that  collateral  issue ;  but,  in  his  answer,  he  does  distinctly 
admit,  without  the  slightest  qualification,  the  deed  of  1746 ;  he  ad- 
mits the  deed  of  1750,  and  the  other  renewals,  and  in  no  respect  at- 
tempts to  impugn  them.  Well,  what  can  be  said  of  such  things  ? 
Suppose  it  did  not  bind  the  inheritance,  surely  it  is  res  ge$tiB  —  it  is 
a  statement  by  a  man  deeply  interested,  who  was  called  upon  to  re- 
new, who  would  lose  the  benefit  of  the  estate  for  his  life,  and  whose 
children  would  be  bound  by  the  renewal  unless  they  could  impeach 
it  Instead  of  going  to  a  decree,  what  does  he  do  ?  He  does  not  at 
ali  attempt  to  consider  that  a  decree  was  necessary ;  for  you  find  the 
first  deed  that  was  executed  between  these  parties,  and  which  in 
point  of  fact  put  an  end  to  the  suit,  recites  that  the  deed  is  between 
Thomas  Biggs,  of  the  one  part,  and  Thomas  SadUer,  of  the  other 
part :  ''  Whereas  a  suit  was  some  time  since  instituted,  by  George 
^iggs,  of  Bellevue  aforesaid,  Esq.,  father  of  the  said  Thomas  Biggs, 
party  hereto,  against  the  said  Thomas  Sadiier,  party  hereto,  in  order 
to  enforce  a  renewal  of  a  certain  lease  for  lives  renewable  forever  of 
the  lands  of  Bellevue,  otherwise  Ballyguider,  in  the  county*  of  Tippe- 
rary  aforesaid,  in  which  several  proceedings  were  had ;  and,  pending 
such  proceedings,  all  the  estate,  right,  title,  and  interest  of  the  said 
George  Biggs  of,  in,  and  to  said  lease  and  the  premises  thereby  de- 
mised became  vested,  and  are  now  vested,  in  the  said  Thomas  Biggs, 
party  hereto ;  and,  whereas  it  hath  been  agreed  upon  by  and  between 
the  said  parties  to  these  presents,  that  the  said  lease  should  be  re- 
newed in  the  usual  and  ordinary  manner;  and,  in  case  the  said 
Thomas  Biggs  should  be  dispossessed  of  any  of  the  said  lands,  in 
consequence  of  a  claim  made  by  one  Augustine  Duggan,  and  to  sup- 
port which  claim  «,  bill  was  filed  by  the  said  Duggan," —  then  the 
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rent  was  not  to  cease ;  bat  the  tenant  was  to  have  compensation ; 
and  then,  in  consideration  of.  a  certain  sum  of  money,  there  being  a 
dispute  about  timber,  Sadlier  conveyed  to  Biggs  the  timber  standing 
upon  the  estate. 

Now,  that  is  on  the  6th  March  1782,  there  is  to  be  a  renewal  "  in 
the  usual  and  ordinary  manner," —  no  longer  any  dispute  about  the 
deed  of  1746,  or  the  interest,  or  whether  the  inheritance' wad  bound 
or  not ;  but  this  person,  in  possession  of  the  estate,  entitled  to  the 
enjoyment  of  it  for  his  life,  and  afterwards  his  children,  consents  to 
execute,  "  in  the  usual  and  ordinary  manner,"  a  renewal.  Then  you 
will  find  the  lease  in  question  was  made  on  the  same  date  -r—  the  6tb 
March,  1782  —  between  Thomas  Sadlier  of  the  one  part,  and  Thomas 
Biggs  of  the  other ;  and  there  is  this  recital :  ^<  Whereas  the  rig()t  of 
renewing  the  annexed  indenture  of  lease  is  now  legally  vested  in  the 
said  Thomas  Sadlier ;  and  whereas  the  right  of  renewal  and  benefit 
of  the  said  annexed  lease  is  now  vested  in  the  said  Thomas  Biggs." 
Therefore,  there  is  a  renewal,  the  lease  granted  to  Biggs  by  Sadlier, 
without  the  slightest  dispute  or  doubt  about  the  title.  Now,  it  is 
impossible  that  any  thing  can  be  more  conclusive  than  that ;  because, 
if  I  were  to  put  it  upon  the  ground  fhat  the  persons  cannot  be  bound 
who  have  granted  those  leases,  yet  you  would  find  it  is  impossible 
to  affect  a  lease  granted  with  the  full  knowledge  of  all  the  circum- 
stances which  this  party  had,  and  after  litigation,  where  his  concur- 
rence is  afterwards  had  or  is  deemed  necessaury,  in  subsequent  settle- 
ments, or  where  he  himself  afterwards  makes  the  settlement.  Now, 
as  I  understand  —  though  there  are  so  many  Thomas  Sadliers,  I  think 
there  were  four  of  them  in  succession  —  but  this  Thomas  Sadlier,  as 
I  understand,  was  the  grantor  in  the  supposed  articles  of  1773  ;  and 
he  was  the  grantor,  I  suppose,  in  the  settlement  of  1784.  I  have  not 
the  dates.  [  Glasse.  —  Yes  ;  he  sWas,  my  lord.]  Then  I  must  assume 
Thomas  Sadlier  at  that  time  to  be  entitled  to  the  inheritance  —  he 
is  dealing  with  it,  and  the  inheritance  is  claimed  under  him.  I  cannot, 
therefore,  see  where  the  question  is.  Now,  supposing  these  deeds  are 
dated  in  1782,  then  it  is  said  there  is  the  prior  settlement  of  1773 ; 
that  is,  that  marriage  articles  were  signed.  Now  the  only  evidence 
of  that  lying  before  me  at  this  moment  is  the  memorial  to  which  I 
have  already  referred.  If  the  objection  against  the  memorial  of  the 
deed  of  1746  should  prevail,  then- co^t^  qucdstio  as  regards  those 
articles  —  they  cannot  be  read. 

But  I  will  assume  that  they  can  be  read.  Now  we  have  nothing 
but  the  articles  to  go  by.  The  articles  are  simply  and  only  to  pro- 
•vide  a  jointure  of  100/.  a  year  for  the  wife  for  her  life,  for  which  the 
estates  are  placed  in  the  hands  of  trustees  as  a  security.  That  does 
not  affect  the  lease  of  1782  at  all.  And  when  you  come  to  the  settle- 
ment of  1784,  which  of  course  cannot  bind  and  overrule  the  lease  of 
1782,  I  noticed,  during  the  argument,  that  there  is  a  curious  recital 
there,  as  if  they  wanted,  if  possible,  to  make  a  foundation  of  some- 
thing to  rest  their  settlement  upon.  They  recite  it  in  this  way: 
'<  That  by  the  indented  articles  of  agreement  made  on  the  19th  Feb- 
ruary, 1773,  between  the  said  Thomas  Sadlier,  party  to  these  presents 
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of  the  one  part,  and  the  said  William  Woodward  the  elder,  and  said 
Rebecca,  by  the  name  of  Rebecca  Woodward,  eldest  daughter  of  the 
said  William  Woodward,  of  the  other  part,  —  whereas  a  marriage 
is  intended  to  be  had  and  solemnized  between  the  said  Thomas 
Sadlier  and  said  Rebecca,  now  his  wife ;  he,  the  said  Thomas  Sadlier, 
in  consideration  of  the  said  then  intended  marriage,  and  of  the  snm 
of  500/.  sterling,  by  the  said  William  Woodward  the  elder,  cove- 
nanted to  be  paid  to  said  Thomas  Sadlier,  and  for  other  the  considera- 
tions in  said  articles  mentioned,  doth  covenant  and  agree  with  the 
said  William  Woodward,  the  elder,  his  heirs,  executors,,  and  admin- 
istrators, that  he,  the  said  Thomas  Sadlier,  will  settle  and  convey  the 
several  lands  therein  mentioned,  and  expressed  as  near  as  may  be  in 
reference  to  the  parties  concerned  in  such  settlement  who  shall  be 
living  at  the  time  of  the  making  thereof."  Well,  I  do  not  perceive 
from  the  evidence  that  I  have,  that  what  is  there  mentioned  as  ex- 
pressed and  contained  is  in  the  memorial  on  your  lordships'  table ; 
that  memorial  is  strictly  confined  to  what  I  have  told  you,  namely, 
providing  a  jointure  for  the  intended  wife.  Well,  then,  it  is  said 
that,  as  the  lease  in  1782  was  prior  to  the  settlemAit  of  1784,  it 
binds  everybody  claiming  under  that  settlement  of  1874.  Well,  that 
is  the  question  ;  and  then,  if  you  were  to  follow  this  up,  which  it  is 
really  a- waste  of  time  to  do,  you  find  they  have  continued  executing 
settlements  and  renewing  leases,  from  time  to  time,  down  to  1814, 
and  always  in  terms  and  in  connection  almost,  as  it  were,  with  the 
settlement,  when  it  is  utterly  impossible  that  the  persons  granting 
those  leases  should  not  have  been  aware  of  the  nature  of  the  acts  they 
were  doing ;  and  in  every  one  of  them  it  is  remarkable,  without  ex- 
ception, every  man  who  grants  a  lease  assumes  to  have  an  inheritance 
to  enable  him  to  do*  so ;  and  therefore  a  more  scandalous  fraud  could 
not  have  been  committed  than  would  have  been  committed  upon 
those  lessees,  if  the  title  could  be  impeached  in  the  way  suggested. 
But  then  the  settlement  of  1784  does  most  expressly  except,  in  mak- 
ing that  settlement,  all  leases ;  it  excepts  particularly  all  leases  which 
were  bond  fide  leases  of  any  part  of  the  property.  Then  he  knew 
perfectly,  of  course,  that  he  had  two  years  before  granted  that  lease 
after  a  litigation  ;  clearly,  therefore,  there  was  no  surprise. 

This  was  after  a  long  litigation  of  several  years  —  it  was  the 
termination  of  the  litigation  —  it  was  the  completion  of  it  —  it 
was  in  lieu  of  it  —  indeed,  he  became  his  own  chancellor,  and 
finding  that  he  had  no  merits,  he  submitted  to  that  which  was 
clear  against  him ;  and  then,  having  executed  a  lease  of  the  prop- 
erty, upon  his  marriage  he  takes  care  not  to  leave  himself  open  to 
any  claim  for  damages  by  those  who  claim  under  him,  or  his 
children,  or  grandchildren,  and  other  parties,  and  his  intended 
wife,  because  he  says,  "  I  convey  this  estate  to  you  subject  to  any 
leases  bond  fide  made."  These  were  hoKiA  fide  beyond  all  question, 
and,  therefore,  he  conveyed  the  estates  expressly  subject  to  ^he 
leases  of  1782.  My  lords,  the  only  other  question,  if  question  it 
can  be  called,  is  whether,  if  you  are  to  go  back  and  rely  upon  the 
lease  of  1746,  there  was  or  was  not  a  covenant  for  perpetual  renewaL 
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Why,  you  must  reject  those  words  "  forever"  —  they  come  in  awk- 
wardly enough,  I  admit,  — *  but  you  must  reject  those  words  "  forever," 
if  you  say  there  is  not  a  covenant  for  perpetual  renewal.  I  asked  in 
vain  of  the  learned  counsel,  who  is  very  competent  to  give  an  answer, 
what  sense  was  to  be  attributed  to  the  words  "  forever,"  if  that  was 
not  their  meaning.  Can  you  reject  them  ?  Can  your  lordships  be 
called  upon,  as  a  court  of  equity,  to  reject  these  large  words,  expres- 
sive <beyond  all  others  that  the  [English  language  contains  ?  There  is 
no  other  word  so  competent  to  express  what  the  parties  intend,  that 
this  lease  is  to  be  renewed  forever— the  fines  are  to  be  paid  forever. 
Suppose  you  define  it  in  that  way,  that  the  fines  are  to  be  paid  for- 
ever ;  then  that  must  be,  of  course,  in  consideration  —  of  what  ?  Why, 
renewals  forever,  because  fines  are  only  to  be  paid  upon  the  renewals. 
If,  therefore,  you  believe  that  these  fines  were  expressly  stated  as  a 
perpetual  payment  of  fines,  that  of  itself  implies  a  perpetual  renewal, 
upon  which  alone  those  fines  could  be  paid.  Another  case  w.a8  cited, 
upon  which  I  will  not  detain  your  lordships  for  a  moment,  naihely, 
Baynham  v.  (3uifs  Hospital,  Without  saying  whether  that  was  right 
or  wrong,  I  dc^not  think  it  has  any  bearing  upon  this  case.  The 
proviso  in  that  case  showed  that  the  parties  did  not  intend  to  go 
beyond  the  lives.  That  is  a  case  only  confined  to  lives,  and  has  no 
bearing  upon  this  case  before  your  lordships,  because  the  case  of 
Baynham  v.  Cruyh  Hospital  simply  was  whether  or- not,  upon  the  due 
construction  of  the  covenant,  there  was  anv  thing  more  than  a 
covenant  for  the  further  assurance  of  the  lease  which  had  been 
granted. 

My  lords,  I  have  occupied,  I  am  afraid,  more  time  than  the  case 
deserves ;  but,  upon  the  whole  of  this  case,  I  never  entertained  a 
clearer  opinion  in  my  life  than  I  do  in  this  instance ;  and  I  have  the 
satisfaction  of  agreeing  with  my  noble  and  learned  friend  in  coming 
to  the  conclusion  that  the  justice  of  the  case  is  in  all  respects  met  by 
the  construction  which  has  been  put  upon  it  by  the  court  below. 
With  regard  to  costs,  there  cannot  be  any  sort  of  doubt  that  the 
question  raised  upon  this  appeal  ought  never  to  have  come  to  your 
lordships'  house.  I,  therefore,  entirely  agree  with  my  noble  and 
learned  friend  that  the  judgment  of  the  court  below  should  be  affirmed, 
and  I  recommend  your  lordships  that  it  should  be  affirmed,  with 
costs. 

The  Lord  Chancellor.  I  entirely  concur  in  the  remarks  of  my 
noble  and  learned  friend,  that  this  is  a  perfectly  clear  case,  and  that 
the  parties  who  have  unnecessarily  brought  this  appeal,  ought  to  pay 
the  costs,  and  more  especially '  when  we  see  that  it  was  brought 
againdt  all  the  previous  experience  as  to  the  position  of  thi§»  prop- 
erty, and  intended  to  disturb  the  possession  which  has  existed  for 
nearly  a  century. 

•  Decrees  affirmed^  with  costs. 
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£$  re  The  Winding-up  Acts,  and  in  re  The  Dover,  Deal,  and  Brigh- 
ton Junction  Railway  Company  ;  JBz  parte  Carew  and  Others. 

Karch  2,  11,  and  16,  1854. 

Winding-iip  ActSj  Practice  under — Notice  of  Motion — Staying  Pro- 
ceedings under  Winding-up  Order. 

The  drcmnfitance  that  an  order  goes  beyond  the  notice  of  motion  on  which  it  is  made,  how- 
ever immaterial  as  between  those  who  have  appeared  and  taken  part  in  the  diacossion 
npon*tho  motion,  is  not  so  as  to  those  parties  interested  in  the  subject-matter  of  the  motion, 
yfbo,  being  served  with  notice  thereof,  did  not  appear  thereon,  for  these  are  entitled  to  rest 
on  their  right  to  assume  that  nothing  beyond  what  is  contained  in  the  notice  will  be  asked 
upon  the  motion.    Therefore, 

TThere,  in  the  course  of  the  proceedings  under  an  order  for  winding  up  the  affairs  of  an 
abortive  railway  scheme  under,  the  Windinff-up  Acts,  the  master  to  whom  the  matter  was 
referred  had  made  a  call  upon  a  portion  only  of  the  persons  ^ose  names  had  been  settled 
on  the  list  of  contributories  to  the  liabilities  of  the  concern,  on  the  ground  that  that  por- 
tion were  the  parties  primarily  liable ;  and  motions  were  made  by  some  of  those  parties, 
by  way  of  appeal,  that  such  order  might  be  dischaiged  or  varied,  and  that  the  names  of 
the  parties  so  primarily  charged  might  be  struck  off  the  list  of  contributories,  notices  of 
which  motions  were  served  upon  all  the  contributories  on  the  list ;  and,  upon  the  hearing 
of  such  motions,  the  Vice-Chancellor,  being  of  opinion,  upon  the  evidence,  that  no  such 
company  or  association  had  in  fact  been  constituted,  made  an  order,  not  only  discharging 
the  call  in  question,  but  also  staying  all  proceedings  under  the  winding-up  order,  and 
directing  the  official  manager  to  repay  all  sums  received  by  him  thereunder  to  the  persons 
xespectively  from  whom  he  had  received  them : — 

Held,  upon  appeal  from  the  Vice-Chancellor's  order,  that  inasmuch  as  some  of  the  parties 
served  with  the  notices  of  motion  had  not  appeared  upon  such  motions  either  before  the 
Yice-Chancellor  or  before  the  Ck>urt  of  Appeal,  and  masmuch  as  the  creditors  who  had 


1  Before  the  Lords  Justices  the  Bight  Hon.  Sir  James  L.  Knight  Bruce  and  the 
Bight  Hon.  Sir  6.  J.  TuRjrsR.  ^ 
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proved  debts  under  the  winding-np  order,  not  having  been  senred,  were  also  absent,  t!ie 
order  staying  all  proceedings  under  die  winding-up  order  could  not  stand,  and  tiiat  there- 
fore the  Vice-Chancellor's  order  should  be  discharged  in  toto ;  but  that,  inasmuch  as  the 
materials  before  the  court  did  not  appear  sufficient  to  support  the  master's  order  for  a  caD, 
there  should  be  substituted  for  the  Yioe-Chancellor's  order  so  dischareed  a  simple  order 
discharging  that  made  by  the  master  for  a  call,  and  giving  all  parties  uieir  costs  out  of  the 
estate. 

This  was  an  appeal  of  the  of&cial  manager  from  the  decision  of 
Sir  J.  Stuart,  V.  G,  (reported  18  Jur.  62 ;  s.  c.  23  Eng.  Rep.  77.)  The 
facts  were  as  follows :  The  company  was  projected  in  1845,  and 
provisionally  registered  in  that  year  under  the  title  of  "  The  Dover, 
Hastings,  and  Brighton  Junction  Railway  Company,"  the  capital  to 
consist  of  300,000  shares,  of  20/.  each,  with  a  deposit  of  21.  2s.  per 
share.  The  subscribers'  agreement  purported  to  be  made  between 
the  subscribers  who  bad  executed  the  agreement,  being  severally 
subscribers  to  the  undertaking,  of  the  first  part,  the  trustees  of  the 
second  part,  and  fifteen  persons  (one  of  whom  was  a  Mr.  Frewen)  as 
managing  directors  of  the  third  part,  being  described  also  as  ^^  being 
some  of  the  parties  hereto  of  the  first  part;"  and  it  contained  (inter 
alia)  a  provision  that  the  holding  of  not  less  than  forty  shares  in  the 
concern  should  be  requisite  as  a  qualification  for  being  a  managing 
director,  and  a  covenant  by  the  parties  thereto  of  the  first  part  to 
indemnify  the  managing  directors  of  the  company,  and  each  and 
every  of  them,  from  all  expenses  to  the  payment  of  which  they  had 
or  might  become  liable  in  respect  of  the  formation  and  establishment 
of  the  company,  and  that  the  deposits  paid  by  the  respective  parties 
thereto  of  the  first  part  should  be  charged  with  and  applicable  to  the 
payment  of  such  expenses.  It  was  provided  also  that  the  managing 
directors  should  have  power  to  dissolve  the  company,  if  they  should 
deem  it  expedient,  at  any  time  before  an  act  of  parliament  should 
be  obtained,  and  that  thereupon  the  surplus  of  their  deposits,. after 
deducting  therefrom  a  proportional  part  of  the  expenses  incurred  by 
the  managing  directors  in  endeavoring  to  establish  the  company, 
should  be  returned  to  the  respective  subscribers.  The  deed  of  settle- 
ment was  signed  by  nineteen  subscribers,  as  parties  thereto  of  the 
first  part,  between  the  22d  October  and  the  4th  November,  1845,  the 
aggregate  number  of  shares  taken  by  them  being  450,  upon  which  the 
deposits  were  paid  by  them.  The  deed,  however,  was  not  executed 
by  the  trustees,  or  anybody  as  parties  thereto  of  the  third  part ;  and 
it  appeared  in  evidence,  that  on  the  11th  October,  Mr.  Frewen  had 
been  requested  by  one  of  the  solicitors  of  the  projected  company  to 
execute  it,  but  refused,  and  desired  that  his  name  might  be  struck 
out  Certain  persons,  however,  though  they  refused  to  sign  the 
agreement,  and  also  refused  to  take  shares,  had  nevertheless  a6ted  as 
a  managing  committee  of  directors  of  the  company,  and  to  their 
account  with  their  bank  the  deposits  in  respect  of  the  shares  taken 
by  the  subscribers  who  had  signed  the  agreement  had  been  paid,  and 
afterwards  all  drawn  out  by  checks. .  Mr.  Cory,  one  of  these  man- 
aging directors,  having  been  sued  by  the  secretary  and  surveyor,  and 
been  compelled  to  pay  their  demands,  petitioned  for  the  usual  order 
to  wind  up  the  affairs  of  the  company  under  ;the  Winding-up  Acts, 
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which  was  accordingly  made  on  the  6th  August,  1849.  The  master, 
in  1851,  settled  the  members  of  the  provisional  and  managing  com- 
mittees, (but  not  Mr.  Frewen,  who  was  discharged,)  and  the  allottees 
and  subscribers  for  shares  who  had  paid  their  deposits  and  signed  the 
deed,  upon  the  list  of  contributories.  On  the  24th  June,  1853,  a 
meeting  was  held  before  the  master,  notice  of  which  had  been  served 
upon  the  persons  whb  had  acted  as  managing  directors,  and  also 
upon  the  subscribers  Who  had  signed*  the  deed  of  settement ;  and  at 
that  meeting,  after  an  argument  on  behalf  of  the  managing  directors 
on  the  one  band  and  of  the  subscribers  who  had  signed  on  the  other, 
the  master  held  the  latter,  by  reason  of  their  covenant  to  indemnify 
the  managing  directors,  to  be  the  parties  primarily  liable  to  the  ex- 
penses and  debts  incurred  in  the  attempt  to  establish  the  company, 
(a  large  amount  of  which  had  been  proved  in  the  master's  office,) 
and  to  the  costs  of  winding  up,  and  accordingly  made  a  call  upon 
them  of  IL  per  share  to  liquidate  those  expenses  and  costs.  Three 
motions,  by  way  of  appeal  from  the  roaster's  order,  asking  that  it 
might  be  discharged  or  varied,  or  else  that  the  parties  moving  might 
be  at  liberty  to  appeal  from  the  master's  settlement  of  the  list  of 
contributories,  whereby  they  had  been  settled  on  such  list,  were  made 
by  Mr.  Carew,  Mr.  Hay,  and  Mr.  Bohn,  three  of  the  subscribers  who 
bad  signed  the  deed  of  settlement  Upon  the  hearing  of  these 
motions  on  the  2Sth  November,  1853,  Sir  J.  Stuart,  V.  C,  gave  leave 
to  the  contributories  settled  upon  the  list  to  apply  to  have  their  names 
struck  off  such  list;  and  notice  of  motion  to  that  effect  having  been 
given,  that  motion,  as  well  as  the  three  original  appeal  motions,  was 
heard  by  the  Vice- Chancellor  on  the  1st  December,  1853,  who  there- 
upon, on  the  17th  January,  1854,  made  the  order  now  appealed  from, 
viz :  that  the  master's  order  for  a  call  be  discharged;  that  all  proceed- 
ings under  the  order  for  winding  up  the  company  should  be  stayed ; 
and  that  the  official  manager  should  repay  all  suras  of  money 
received  under  that  order  to  tibose  from  whom  he  had  received  them, 
with  power  t^  the  official  manager  to  make  such  application  as  he 
might  be  advised,  as  to  his  remuneration  and  costs. 

Roxbvrgh  appeared  for  the  official  manager,  in  support  of  the 
appeal. 

McUins^  Q.  C,  Chandkssj  Q.  C,  Daniel,  Q.  C,  Dickinson,  Oiu 
Chester,  W.  K  Terrell,  Selwyn,  K  Stevens,  C.  Hall,  and  W.  W. 
Mackeson,  for  various  contributories  and  managing  directors. 

March  11.  Knight  Bruce,  L.  J.  We  are  both  of  opinion,  that, 
under  the  particular  circumstances  of  this  case,  ft  will  be  con- 
venient and  right  wholly  to  discharge  the  order  appealed  from. 
Whether  any  portions  of  it  will  or  not  be  repeated  in  the  order  which 
we  shall  ultimately  make,  will  depend  upon  the  consideration  to  be 
givep  to  the  case,  with  the  aid  of  M.  Roxburgh's  reply,  which  we 
will  hear  on  a  future  day,  and  which  will  be  addressed  to  the  ques- 
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tion  of  what  order  ought  to  be  made  in  substitution  of  the  one  dia- 
.  charged. 

March  16.  Roxbur^hy  in  reply,  upon  the  order  to  be  substituted, 
submitted  that  each  oi  the  mans^ging  directors,  having  acted  under 
the  deed  of  settlement,  should  be  treated  as  having  signed  it  in 
respect  of  forty  shares,  and  their  names  added  to  the  Ust  of  contrib- 
utories  as  primarily  liable  in  respect  of  that  number  of  shares ;  and 
that  then  a  call  of  32.  per  share  should  be  made  upon  all  the  coutrib- 
utories  upon  the  list  so  settled,  credit  being  given  to  the  subscribers 
whose  names  were  already  placed  on  the  list  for  2/.  per  share,  which 
had  already  been  paid  by  them.  That  would  probably  be  sufficient 
to  discharge  the  liabilities  of  the  concern,  and  the  costs  of  winding 
up ;  but  if  not,  then  that  the  deficiency  should  be  paid  by  nieans 
of  a  ratable  call  upon  all  the  contributories  finally  settled  on  the 
list. 

Knight  Bruce,  L.  J.  Three  motions  in  this  matter,  on  the  part 
of  different  persons,  coming  on  together  in  1853,  I  think,  and  in 
the  present  year,  before  one  of  the  learned  Vice- Chancellors,  pro- 
duced the  order  now  under  appeal,  which  was  made  in  January  last, 
I  think  —  an  order,  the  result  certainly  of  an  earnest,  and,  I  may  per- 
haps be  permitted  to  add,  a  most  laudable  desire  on  the  part  of  the 
learned  judge  to  end  a  vexatious  and  harassing  litigation,  by  doing 
final  and  complete  justice  to  and  upon  all  unhappy  enough  to  be 
concerned  in  it.  In  the  way  of  this,  with  such  materials  as  his  Honor 
had  to  deal  with,  there  were  great  difficulties,  which  he  thought  not 
insurmountable.  I  have  tried  to  think  so,  but  have  not  been  able  to 
persuade  myself  of  it.  His  Honor  has  directed  a  stay  of  all  proceed- 
ings under  the  order  made  in  August,  1849,  which,  directing  the  com- 
pany or  association,  or  inchoate  company,  now  before  us,  to  be 
dissolved  and  wound  up,  was  under  the  statutes  of  1848  and  1849, 
or  under  the  former  of  those  statutes,  the  origin  and  foundation  of 
the  court's  jurisdiction  to  hear  the  motions.  But  no  such  thing  was 
asked  by  the  motions,  or  by  any  one  of  them ;  nor  has  the  order  of 
1849,  so  far  as  I  am  aware,  been  ever  sought  to  be  discharged.  It 
remains  in  force,  subject  only  to  the  stay,  or  partial  stay,  caused  by 
that  under  appeal.  Now,  the  mere  circumstance  that  an  order  on  a 
motion  goes  beyond  the  terms  of  the  notice,  may  be  immaterial  as 
between  those  who  have  taken  part  in  the  debate,  or  appeared  upon 
it  Not  so,  I  apprehend,  as  to  persons  interested,  who,  served  with 
the  notice,  have  done  neither,  but  rested  on  their  right  to  assume  that 
nothing  beyond  the  notice  would  be  asked  or  done.  This  considera- 
tion seems  of  itstlf  fatal  to  the  order  of  January  last,  for,  as  I  under- 
stand, some  persons  interested  in  the  subject,  who  were  properly  and 
necessarily  served  with  the  notices  of  motion,  or  one  of  them,  did  not 
appear  before  the  Vice-Chancellor,  and  of  these,  some  at  least,  I 
believe,  have  not  appeared  before  us.  If  all  served  had,  however, 
appeared,  still,  I  should  respectfully  have  dissented  from  the  order, 
for  more  than  one  reason ;  not  only  because  there  was  and  is  an 
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insofficiency  of  evidence  to  support  it ;  not  only  because,  upon  the 
materials  before  us,  it  seems  to  deprive  Mr.  Ct)ry,  who  in  1949  ob- 
tained the  original  order,  of  a  provision  for  rights  which  at  present 
there  seems  ground  for  holding  hira  entitled  to  demand  some  pro- 
vision for,  but  also  because  certain  persons,  who,  as  creditors,  have 
proved  debts  in  the  master's  office  under  that  order,  having  not  been 
served  with  notice,  have  not  had  an  opportunity  of  contending  that 
the  ordinary  course  of  proceeding  under  it  ought  not  to  be  inter- 
rupted, restrained,  or  varied.  The  question  is,  not  whether  they  could 
successfully  so  contend,  nor  whether  they  have  or  had  an  interest  in 
the  contention  —  it  is,  whether  an  order  such  as  that  of  January  could 
have  been  made  without  affording  them  an  opportunity  of  being 
heard ;  and  I  think  that  it  could  not  Neither  have  they,  on  the  pres- 
ent occasion,  been  served.  It  has  been  insisted,  on  the  part  at  least 
of  one  respondent,  Mr.  Darrell,  that  the  only  appellant  here,  the  offi- 
cial mannager,  had  no  title  to  appeal,  and  is  without  a  standing 
place.  To  this  argument  I  have  been  unable  to  accede.  He  was,  I 
believe,  served -^  necessarily  served  — with  the  notices  of  motion; 
appeared  and  addressed  the  court  on  them,  as  it  was  his  right  and 
his  duty  to  do ;  is  affected  by  the  order  which  he  appeals  against ; 
and  if  we  should  assume  that  it  provides  sufficiently  for  his  costs 
and  remuneration,  as  far  as  merely  his  personal  interest  is  con- 
cerned, although  I  do  not  so  assert,  still,  he  is  directly  interested  in 
its  regularity  or  irregularity,  supportableness  or  unsupportableness, 
and  his  right  to  bring  the  entire  appeal  here,  as  to  the  entire  case 
involved  in  the  order,  was  and  is,  in  my  judgment,  clear  and  un- 
questionable. 

But  Mr.  Darrell's  learned  counsel  have  also  argued  that  the  appeal 
is  barred  by  lapse  of  time ;  and  it  is  true,  I  believe,  that  when  Mr. 
Darrell  was  served  with  notice  of  the  appeal  motion,  more  than  three 
weeks  from  the  day  of  making  the  order  of  January  had  elapsed. 
But  the  notice  was  served  earlier,  and  in  due  time  and  manner,  on 
those  whose  motions  the  three  original  motions  were,  and  that,  in 
such  a  case  at  least  as  the  present,  was  sufficient  to  save  the  lapse, 
it  having  been  the  act  of  ourselves  to  require  service  on  others.  This, 
objection  also,  in  my  opinion,  fails.  These  are  the  reasons  of  which 
I  reserved  the  statement  when  on  the  11th  of  the  present  month  we 
informed  counsel  that  we  should  discharge  the  order  of  January,  and 
hear  the  reply  as  to  the  nature  of  the  order  to  be  substituted  for  it, 
which  now  we  have  done ;  and  we  have  come  to  the  same  conclusion 
as  the  Vice* Chancellor,  respecting  the  call,  namely,  that  it  cannot 
stand.  The  materials  before  the  master  were  not,  nor  are  those 
before  us,  sufficient,  as  I  conceive,  to  sustain  it,  made  as  it  was 
exclusively  on  those  who  had  actually  executed  the  deed  constituting, 
or  intending  or  professing  to  constitute,  this  company  or  association ; 
and  in  saying  exclusively,  I  do  not  intend  to  intimate  an  opinion 
whether,  on  these  materials  alone,  it  would  have  been  or  can  be 
properly  made  upon  any  of  them  at  all.  The  covenantors  in  the  deed 
are  the  parties  to  it  of  the  first  part,  but  they  covenant  to  indemnify 
those  only  who  were  or  should  become  "  some  of  the  parties  to  it  of 
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the  first  part,"  and  8o  liable  to  the  covenants,  not  less  than  the  other 
parties  of  the  first  part. 

Again  :  upon  the  evidence  as  it  stands,  Mr.  Frewen  was  untruly 
represented  to  the  actually  executing  parties  to  the  deed  as  a  manag- 
ing director ;  nor  do  I  see  at  present  any  thing  enabling  me  to  say 
either  that  this  misrepresentation  was  immaterial,  or  that  they  had 
not  a  right  to  charge  with  some  at  least  of  those  who  were,  in  truth, 
managing  directors,  and  to  have  them  dealt  with  accordingly.  Per- 
haps additional  evidence  may  hereafter  be  brought  forward.  At 
present,  the  proper  order  to  substitute  for  that  of  January  seems  to  me 
to  be  to  discharge  the  call,  and  to  give  all  parties  their  costs  of  the 
motions  before  the  Vice-Chancellor,  and  here,  out  of  the  estate. 
Thus  far,  I  think,  we  may  go,  without  requiring  service  upon  the 
creditors.  It  will  not  be  necessary,  probably,  to  give  in  terms  any  ' 
leave  for  any  person  to  go  before  the  master  again  as  to  the  call  or 
otherwise,  for  I  apprehend  they  will  have  that  right  by  the  course  of 
the  court  At  aU  events,  I  believe  that  is  what  my  learned  brother 
considers  right. 

Turner,  L.  J.  I  have  nothing  to  add  to  what  my  learned  brother 
has  said  in  this  case.  I  certainly  should  have  been  very  glad  if  I 
could  have  found  any  way  to  support  the  order  made  by  the  Vice- 
Chancellor,  for  by  that  order  he  has  discharged  the  call  which  was 
made  in  June,  1853  ;  has  directed  all  further  proceedings  in  the  mat- 
ter to  be  stayed  ;  ordered  the  official  manager  to  refund  the  money 
he  has  received;  and  given  liberty  to  the  official  manager  to  apply 
with  respect  to  his  costs.  The  first  difficulty  on  this  order,  as  it  ap- 
pears to  me,  is  this  —  a  number  of  creditors  have  proved  their  debts 
in  the  master's  office,  under  the  winding-up  order,  to  the  amount  of 
some  1,700Z.  Now,  it  may  be  quite  true  that  those  creditors  may  not 
have  a  right  of  themselves  to  apply  to  this  court  for  the  purpose  of 
having  their  debts  paid  out  of  the  estate,  but  it  is  equally  clear  that 
every  shareholder,  or  contributory  to  the  company,  has  an  interest  in 
those  creditors  being  paid ;  because  each  of  those  creditors  may 
undoubtedly  institute  proceedings  against  some,  or  either  of  the 
contributories  for  the  purpose  of  recovering  their  debts,  and  it  is  a 
necessary  element  in  the  winding  up  that  those  creditors  should  be 
paid  in  some  way  or  other.  IS  we  had  got  before  us  every  contribu- 
tory, it  might  be  possible  that  they  might  say,  as  among  themselves, 
«  We  will  make  arrangements  for  the  payment  of  the  creditors,  and 
stay  all  proceedings  for  winding  up."  But  then  all  the  persons  who 
are  contributories  are  not  before  the  court  on  the  present  motion,  and 
therefore  their  interest  in  respect  of  the  payment  of  the  debts  will,  in 
truth,  be  entirely  disregarded  if  this  order  be  maintained.  Again :  it 
is  not  only  the  persons  who  are  liable  for  the  debts  of  the  company 
who  are  contributories,  but  persons  also  who  have  made  overpay- 
ments on  account  of  the  company,  and  have  a  right  to  have  their 
shares  and  interests  that  they  have  overpaid  ascertained.  But  we 
have  nothing  here  to  show  that  some  of  those  persons,  who  do  not 
appear  on  the  present  occasion,  may  not  have  a  right  to  receive  back 
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Bome  moneys  which  they  may  have  pamtm.dcpountof  the  company. 
It  seems  to  me,  therefore,  that  the  order  rnad^^th-  the  absence  of  the 
parties  interested  cannot  be  maintained.        '•*  *  .•' }  .^ 

It  was  said  that  the  official  manager  would  le^l^stQi  either  the 
creditors,  or  the  absent  shareholders;  but  I  appreft^ibd  the  official 
manager  is  in  the  nature  of  a  trustee.  It  is  his  duty  \o,ieei4j^B,t  all 
the  proceedings  under  the  winding  up  are  regular,  and  td*9lt&jpriLtbe 
court  for  the  purpose  of  informing  the  court,  and  taking  cai^e-'4liat 
proper'  orders  are  made  in  these  cases.  I  think,  therefore,  thai.ttfi?  .^ 
order  of  the  Vice- Chancellor  cannot  be  maintained.  I  should  havi.';-*; 
been  very  glad,  indeed,  if  I  could  have  seen  my  way  to  declare  the'  *  :• 
rights  and  liabilities  of  these  parties,  in  order  that  directions  might  be 
given  for  winding  up;  and  I  have  looked  at  the  base  with  that  view ; 
but  I  confess,  that,  upon  the  state  of  the  evidence  before  us,  I  do  not 
see  my  way  to  that  declaration  ;  for  I  do  not  see  how  the  different 
parties  have  concurred  ^n  the  course  which  has  been  ttken.  The 
liabilities  of  the  one  and  the  other  depend  upon  the  acts  which  have 
been  done  by  them.  I  am  afraid  that  nothing  can  be  done  but  to  dis* 
charge  the  order  for  the  call,  and  to  discharge  the  order  made  by  the 
Vice- Chancellor. 


BOYSE    V.    ROSSBOROUOH.^ 
January  18, 19,  and  25,  and  Febraary  II,  1854. 

Jurisdiction  —  Equity  —  Establishing  Will  against  Heir  at  Lata. 

The  jarisdiction  of  this  coart  in  establifhing  a  will  against  an  h6lr  at  law  is  not  limited  to 
cases  of  a  devise  upon  tmsts,  bat  extends  likewise  to  cases  of  a  simple  legal  devise. 

This  was  an  appeal  from  a  decision  of  Sir  W.  P.  Wood,  V.  C, 
overruling  a  demurrer.  The  bill  alleged  that  Ceesar  Colclough,  late 
of  Tintern  Abbey,  in  the  coiuity  of  Wexford,  and  of  Boteler  House, 
in  the  county  of  Gloucester,  being  seised  of  considerable  real  estate 
in  Ireland,  and  of  the  mansion-house,  premises,  and  lands  called 
Boteler  House  aforesaid,  in  fee-simple,  and  of  personal  estate  to  a 
considerable  amount,  duly  made  and  signed  his  last  will,  dated  the 
6th  August,  1842,  and  thereby  gave  and  devised  all  his  real  and  per- 
sonal estate  to  the  plaintiff,  her  heirs,  executors,  administrators,  and 
assigns,  to  and  for  her  and  their  own  absolute  use  and  benefit,  and  he 
appointed  the  plaintiff  executrix  of  his  will :  that  the  testator  died  on 
the  2ikl  August,  1842,  leaving  the  plaintiff,  then  his  widow,  him  surviv- 
ing, who  duly  proved  his  wilL  The  bill  then  stated  a  settlentent,  dated 
the  6th  January,  1846,  made  upon  the  manriage  of  the  plaintiff  with 
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the  defendant  Thomas  So^se,  by  which  the  premises  called  Boteler 
House  were  conveve3.)(>  irastees,  (who  were  made  defendants,)  upon 
certain  trusts,  fQr-tlre'plaintiff.  The  bill  then  stated  that  the  defend- 
ant, Mary  Gh:ej;  SJS^entworth  Rossborough,  alleged  that  she  was,  at  the 
death  of  the*.&pWtor,  and  that  she  is  now,  the  heiress  at  law  of  the 
said  t^atatior;' and  that  in  the  month  of  September,  1849,  the  said 
Maiy*,G^]f  Wentworth  Rossborough  and  her  husband  filed  their  bill 
jn^ve*<?ourt  of  Chancery  in  Ireland  against  the  present  plaintiff  and 
.  V^r.kdsband,  stating  the  will  of  the  said  testator,  and  charging  various 
•/*  •/.fnatters  and  things  to  show  that  the  said  will  was  wholly  void,  by 
^:  "  "reason  of  the  mental  incapacity  and  unsoundness  of  mind  of  the  said 
testator,  and  also  by  reason  of  undue  and  improper  influence  at  the 
time  of  the  execution  of  the  said  will ;  and  charging  that,  the  said 
testator  having  died  intestate,  the  said  Mary  Grey  Wentworth  Ross- 
borough, as  heiress  at  law,  and  Thomas  Rossborough,  as  her  husband, 
were  entitlld  to  the  real  estate  of  the  said^stator ;  and  it  prayed 
that  the  said  will  might  be  set  aside  and  declared  void.  Upon  that 
cause  coming  on  to  be  heard,  an  issue  devisavit  vel  nan  was  directed 
to  be  tried  before  a  jury  of  the  county  of  Wexford.  The  issue  was 
tried,  and  a  verdict  was  found  against  the  will.  The  plaintiff,  (the 
defendant  in  that  suit,)  then  applied  to  the  Court  of  Chancery  for  a 
new  trial,  but  the  application  was  refused,  and  a  decree  was  made 
declaring  the  invalidity  of  the  said  will.  From  that  order  refusing  a 
new  trial,  and  the  decree,  the  present  plaintiff  has  appealed  to  the 
House  of  Lords. 

The  bill  then  stated  that  the  plaintiff  was  in  possession  of  the  said 
mansion  and  premises  called  Boteler  House,  and  also  of  the  personal 
estate,  and  that  no  attempt  had  been  made  to  impeach  the  will,  so 
far  as  related  to  the  personal  estate ;  but  that  the  defendants,  Mary 
Grey  Wentworth  Rossborough  and  her  husband,  allege  that  the  said 
will  is  invalid,  and  that  the  said  testator  died  intestate  as  to  the  said 
mansion  and  premises  called  Boteler  House,  and  that  the  said  Mary 
Grey  Wentworth  Rossborough  is  entitled  to  the  same  as  heiress  at 
law,  and  they  claim  the  same  accordingly,  "but  they  refuse  to  take 
any  proceeding  in  the  courts  of  this  country,  for  the  purpose  of  de- 
termining the  validity  or  Invalidity  of  the  said  will,  or  of  obtaining 
possession  of  the  said  mansion-house,  lands,  and  premises ;  and  they 
desire  and  intend  to  delay  such  proceedings  until  the  witnesses  by 
whom  the  plaintiff  might  establish  the  validity  of  the  said  will,  many 
of  whom  are  advanced  in  age,  shall  have  died,  or  shall  have  removed 
from  the  country,  in  order  that  the  plaintiff  may  be  deprived  of  the 
benefit  of  such  testimony."  The  bill  further  stated  that  the  other 
defendants,  the  trustees  of  the  settlement  made  on  the  marriage  of 
the  plaintiff  with  her  present  husband,  were  unable,  by  reason  of  the 
claims  of  the  defendants,  Mary  Grey  Wentworth  Rossborough  and 
her  husband  as  aforesaid,  to  execute  the  trusts  of  the  settlement,  and 
that  they  required  the  said  will  to  be  established.  The  bill  prayed 
that  the  said  will  might  be  established,  and  that  it  might  be  declared 
that  the  mansion-house,  lands,  and  premises  called  Boteler  House, 
passed  under  and  were  devised  by  the  said  will,  and  are  now  subject 
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to  the  said  indenture  of  settlement  of  the  6th  January,  1846,  &c.  To 
this  bill,  Maiy  Ghrey  Wentworth  Rossborough  and  her  husband 
demurred  for  want  of  equity.  The  short  question  was,  whether  the 
Court  of  Chancery  had  jurisdiction  to  entertain  a  biH  by  a  legal  de- 
visee of  real  estate,  under  a  will  which  did  not  contain  any  trusts 
affecting  the  real  estate,  against  the  heir  at  law  of  the  testator,  to 
establish  the  will.  Sir  W.  P.  Wood,  V.  C,  decided  in  favor  of  the 
jurisdiction,  and  overruled  the  demurrer ;  and  the  heiress  at  law  now 
appealed  from  that  decision.  The  question  is  one  of  such  vast  im- 
portance to  the  profession,  the  decision  being  contrary  to  what  has 
been  the  very  generally  received  notion  of  equity  pleaders,  that  the 
judgment  of  the  Vice-chancellor,  which  was  most  elaborate,  is  given 
in  a  note  to  this  report^ 


^  Dec.  5, 1853.-i-Sir  W.  P.  Wood,  Y.  C,  after  shortly  stedo^;  the  nature  of  the 
Inll,  and  the  appeal  to  the  House  of  Lords  from  the  decree  of  the  liiah  Court  <^ 
Chancery,  now  pending,  proceeded  as  foUows :  The  demurrer  to  this  bill  has  been 
rested  entirely,  on  the  part  of  the  defendant,  the  heiress  at  law,  on  this  ground,  that  a 
bill  will  not  lie  in  this  court  fi>r  the  purpose  of  establishing  the  will  of  a  testator  at  the 
instance  of  a  party  who  takes  the  legal  estate  under  the  devise.  There  are  other 
questions  indepenaentljr  of  that  which  has  been  suggested  in  alignment  on  the  part  of 
toe  Dlaintiff  in  supportmff  her  bill.  Those  odier  questbns  I  inll  refer  to  presently, 
but  I  confess  thatTshould  hare  fi>und  considerable  difficulty  in  supporting  the  bill  on 
the  other  grounds  that  have  been  alleged.  Therefore,  it  has  become  necessary  for  me 
to  consider  this  general  question  —  whether  or  not  a  bill  can  be  maintained  by  a  party 
taking  the  legal  estate  by  devise,  for  the  purpose  of  establishing  the  will  against  the 
heir  at  law  ?  In  making  this  inquiry,  I  have  found  it  necessary  to  go  back  to  a  great 
number  of  the  earlier  authorities ;  and  there  is  considerable  difficulty  in  obtaining  any 
yery  clear  light  as  to  the  origin  of  the  jurisdiction  in  establishing  a  will  against  the 
heir  at  law.  As  far  as  one  can  trace  it  back,  it  seems  to  have  arisen  in  some  measure 
originally  from  the  necessity  of  trying  all  questions  on  devises,  except  devises  of  real 
estates,  in  this  court ;  because,  previous  to  the  Statute  of  Devises,  the  devise  could  only 
take  effect,  unless  the  lands  were  devisable  by  custom,  by  means  of  a  feoffinent  to  the 
uses  of  the  party's  will ;  and  the  question  then  would  necessarily,  in  all  cases,  brin^  all 
the  parties  entitled  by  devise,  and  the  heir  at  law,  into  conffict  before  ihia  jurisdiction. 
What  took  place  after  the  Statute  of  Devises  had  passed,  and  in  the  interw  between 
tJie  Statute  of  Devises  and  the  Statute  of  Frauds,  requiring  the  attestation  by  three 
witnesses,  seems  to  be  by  no  means  clear;  but  there  appear  to  have  been  instances, 
for  which  I  am  indebted  to  Mr.  Monro,  which  have  been  collected  and  printed  by  him, 
(although  the  work  is  not  yet  published,)  in  a  work  of  great  research.  With  reference 
to  the  earlier  decrees  of  the  court,  there  seem  to  have  been  instances  in  which  the 
court  formerly  took  upon  itself  to  determine  the  validity  of  wiUs,  and  that  by  &  course 
which  unquestionably  now  —  especially  since  the  case  of  Lucas  v.  Burgis^  in  the  House 
of  Lords  —  is  not  the  course  of  the  court  They  took  upon  themselves  to  determine 
it  by  inquiry  before  this  court ;  and  I  find  two  or  three  instances  of  decrees  of  this 
description  in  this  book  by  Mr.  Monro. 

I  find  an  instance  of  a  reference  to  the  master,  or  one  or  more  masters,  of  the  court, 
to  inquire  into  the  validity  or  invalidlty^of  wills.  There  is  one  instance  in  the  Regis- 
trar's Book,  1573,  foL  7.  It  says:  "•  Where  the  matter  in  variance  between  the  8ai(| 
parties  was  committed  to  the  hearing,  order,  and  final  determination  of  Thomas  Wot- 
ton,  Esq.,  forasmuch  as  the  said  Mr.  Wotton  hath  this  day  certified  to  this  court,  that 
in  his  opinion  the  whole  cause  in  question  resteth  only  upon  the  validity  or  invalidity 
of  a  will  supposed  to  have  been  made  by  John  Lucas,  deceased,  it  is  then  ordered  that 
the  considexation  of  the  said  will  be  referred  to  Mr.  Yaughan  and  Mr.  Dr.  Yale,  two 
of  the  masters  of  this  court,  and  they  thereof  to  make  report  of  the  validity  or  inva- 
fidity  of  the  same."  Then  there  appear  to  be  several  cases  of  a  similar  description. 
Thai  is  the  particiilar  case  of  the  validity  of  one  will  r^erred  to  the  master  to  deter- 
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Swanston,  E,  Younge^  and  J.  V.  Prior,  in  support  of  the  appeal. 

The  Solicitor-  General,  ( Bethell,)  RoU,  and  Cairns,  contra. 

On«the  case  being  first  opened,  some  discasssion  took  place  as  to 


mine.  There  is  another  case  in  the  same  Registrar's  Book,  1578,  foL  208,  where  a 
question  arose  between  parties  cliuming  under  two  different  wills,  and  it  is  thus 
entered :  "  Upon  the  hearing  of  the  matter  at  variance  between  the  said  parties, 
there  were  exhibited  in  this  court  two  several  wills,  pretended  by  either  side  to  be  the 
true  will  of  Henry  Hatche,  late  of  Faversham,  deceased ;  and  for  that  this  court  can- 
not well  proceed  further  in  the  said  cause  without  understanding  which  is  the  true  will, 
it  is  ordered  that  the  consideration  of  the  said  two  wills  be  referred  to  Mr.  Dr.  Haiv 
veye,  Mr.  Dr.  Gierke,  and  Mr.  Dr.  Hamonde,  masters  of  this  court,  (so  that  neither 
of  them  have  been  counsel  in  the  cause  with  either  side,)  they  three,  by  all  good  ways 
and  means  they  can,  to  gather  out  by  proofs  which  of  these  two  wills  is  the  very  true 
will  indeed  of  the  said  Hatche,  and  they  thereof  to  inform  this  court  in  writing.'' 
That  course  of  proceedmg  seems  to  have  been  taken  frequently  previously  to  the 
Statute  of  Frauds.  AAer  that,  in  some  manner  or  other,  which  I  nave  taken  some 
pains  to  ascertain,  but  have  yet  been  unable  to  trace,  the  court  seems  to  have  adopted 
the  course  of  referring  the  question  to  the  courts  of  law.  I  should  state,  that  a  fittle 
before  the  Statute  of  Frauds,  the  court  seems  to  have  departed  from  this  mode  of 
trying  the  will  in  its  own  forum,  and  adopted,  by  preference,  the  mode  of  referring 
the  question  to  a  court  of  law,  and  still  retaining  the  cause.  That  seems  to  have 
taken  place  before  the  Statute  of  Frauds.  There  is  a  case  which  I  find  referred  to  in 
Mr.  Spence's  book  —  there  is  a  slight  mistake  in  the  reference  to  the  Registrar's 
Book — a  case  in  the  time  of  James  L :  it  is  found  in  the  Registrar's  Book,  B.  1604, 
fol.  944.  Mr.  Spence  refers  to  fol.  941 :  "  Whereas  motion  was  this  present  day  made 
by  Thomas  Creeve,  being  of  the  defendants'  counsel,  that  albeit  the  defendants  do  not 
seek  to  alter  the  long  possession  specified  in  the  order  made  on  the  1st  May,  but  are 
content  the  same  shall  still  continue  until  the  court  shall  give  other  order,  yet  since  it 
appeared!  by  the  said  order  that  the  question  upon  the  hearing  will  be,  whether  a  wiH 
or  no  will,  which  is  merely  triable  by  the  law  "  —  this  was  in  me  time  of  James  L  — 
**  it  was  most  humbly  desired  that  a  special  issue  might  be  joined  and  tried  upon  that 
point,  for  the  better  inibrming  of  the  court  upon  the  hearing,  which  this  court  thinks 
reasonable.  It  is  therefore  ordered,  that  if  tne  said  petitioner  shall  not  on  Tuesday 
show  unto  this  court  good  cause  to  the  contrary,  then  the  said  parties  shall  join,  and  by 
such  an  issue  as  aforesaid :  provided  always,  that  no  Judg;ment  shall  be  had  upon  the 
same  trial,  neither  shall  the  plaintiff  be  interrupted  in  his  said  possession  until  the  said 
hearing  or  other  order  shall  be  taken  by  this  court  touching  tne  same."  So  that  as 
early  as  the  time  of  James  L,  it  appears  to  have  been  thougnt  by  the  court  that  the 

E roper  mode  of  trying  the  validity  or  the  invalidity  of  the  will  was  by  a  trial  at  law ; 
ut  nevertheless,  the  case  being  sent  to  law  to  be  tried,  the  court  afterwards  dealt  with 
it  as  justice  seemed  to  require. 

Kow,  with  regard  to  the  proceeding  to  establish  wills  against  an  heir  at  law,  there 
certainly  is  very  considerable  obscurity  as  to  the  mode  in  which  that  jurisdiction  arose. 
The  establishing  of  a  will  is  clearly  a  very  different  thing  from  either,  on  the  one 
hand,  trying  the  validity  or  invalidity  of  the  will  incidentally,  in  consequence  of  there 
being  outstanding  legal  estates,  in  which  case  the  proper  course  would  no  doubt  be  to 

fet  nd  of  the  obstacle  of  an  outstanding  legal  estate,  in  order  to  have  the  merits  tried, 
ut  to  try  the  question  by  an  action,  not  by  means  of  an  issue ;  of,  on  the  other  hand, 
from  the  course  of  perpetuating  testimony  in  respect  to  a  will,  the  effect  of  which  is 
materially  different  in  every  way,  as  regards  the  heir  at  law,  from  establishing  the  will 
against  him,  he  being  under  a  decree  establishing  a  will  so  bound  with  respect  to  its 
validity,  that  all  the  authorities  state  a  perpetual  injunction  would  issue  against  him  in 
case  of  his  making  any  attempt  after  such  decree  to  impeach  the  will. 

Then  the  question  arises,  how  the  court  acquired  this  species  of  jurisdiction  to  estab- 
lish a  will,  as  to  which  I  should  have  been  very  glad  if  I  could  have  found  any  distinct 
authoritv ;  but  it  seems  silently,  in  some  mode  or  other,  to  have  been  introduced,  and 
unquestionably  it  is  found  most  frequently  (but  by  no  means,  as  I  shall  presently  ahoWf 


COURTS  OF  CHANCERY,  1854  105 

Boyse  v.  Bossborougfa. 

■  ■  I    II  I  ^— ^^^»«^M1» 

whether  this  bill  could  not  be  sustained  on  the  ground  that  it  was  a 
cross  bill ;  but  the  point  was  given  up. 

Swanston.    There  is  no  authority  for  entertaining  such  a  bill  as 


solely)  adopted  in  cases  where  the  trusts  of  a  will  had  to  be  carried  into  effect  under 
the  direction  of  the  court  Now,  the  practice  of  hayinff  the  will  established  when  any 
trust  had  to  be  carried  into  effect  under  the  direction  of  the  court,  seems  to  have  arisen 
extremely  early ;  and  one  of  the  first  instances  in  which  the  court  appears  to  haye 
thought  it  was  absolutely  necessary  to  do  it  as  a  general  rule,  (though  the  particular 
case  itself  was  an  exception,)  seems  to  have  been  that  case  of  Harris  v.  Ingledew,  3  P. 
Wms.  91,  where  the  objection  was  raised  in  consequence  of  the  heir  not  haying  been 
made  a  party  to  a  suit  to  carry  into  effect  the  trusts  of  the  will.  Now,  in  the  case  of 
Harris  v.  Ingledew^  this  point  was  raised.  There  was  a  will  deyinng  Jands  to  different 
persons  on  trust  for  the  payment  of  debts,  and  the  bill  was  brought  by  a  simple  con- 
tract creditor  to  haye  the  trusts  of  the  will  performed  for  the  parent  of  the  debts. 
Then  "  the  widow  of  John  Ingledew,  the  brother,  and  her  son,  being  the  nephew  and 
heir  of  the  first  testator,  jdn^  in  a  sale  of  seyeral  of  these  lands  to  seyerau  persons 
for  yaluable  considerations ;  and  the  simple  contract  creditors  now  bringing  their  bill 
against  the  several  devisees  of  the  premises,  and  also  against  the  purchuers,  in  order 
that  the  several  lands  might  be  sold  for  the  satisfaction  of  their  demands,  the  will  was 

S roved,  but  John  Ingledew,  the  nephew,  and  heir  of  the  first  testator,  was  not  made  a 
efendant  to  the  bill ;  upon  which  it  was  insisted  that  the  heir  at  law  ought  to  be  a 
party,  it  being  ever  done  in  like  cases ;  that,  the  bill  being  for  a  sale,  if  the  heir  was 
oefore  the  court,  the  evidence  to  the  will  would  be  perpetuated."  Now,  I  observe  here, 
that  all  through  a  great- many  of  the  early  cases  I  find  considerable  confusion  between 
the  simple  case  of  perpetuatmg  testimony  and  the  case  of  establishing  a  will.  In  'this 
case,  if  the  hdr  at  law  had  been  before  the  court,  the  bill  would  have  been  to  establish 
the  will,  not  a  simple  bill  to  perpetuate  testimony.  But  it  was  argued,  *'  that,  the  bill 
behig  for  a  sale,  if  the  heir  was  oefore  the  court,  the  evidence  to  the  will  would  be 
perpetuated;  but  in  case  he  should  not  be  a  party,  a  decree  for  the  sale  of  the  estate 
would  be  vain,  for  no  one  would  buy  —  at  least,  he  would  not  give  half  the  value  for 
it ;  whereas,  should  the  heir  be  a  defendant,  this  will  charging  the  lands  with  payment 
of  the  debts,  the  heir  would  be  decreed  to  join ;  that  the  general  practice  in  cases 
where  a  will  of  land  is  proved  is  to  declare  the  will  well  proved  —  that  is,  well  proved 
against  the  heir." 

It  will  be  found,  in  a  variety  of  cases,  that  the  common  expression  with  reference  to 
bills  for  perpetuating  testimony  was,  that  the  will  was  called  a  will  proved  in  equity. 
This  question  of  the  establishment  of  wills  against  the  heir,  seems  to  have  been  mixed 
up  with  bills  for  perpetuating  testimony,  although  the  two  courses  seem  to  have  been 
essentially  d^erent,  and  the  relief  in  every  re^)ect  different ;  it  being  relief,  in  fiict^,  in 
one  case  against  the  heir ;  and  in  the  other  case,  there  being  no  relief  against  the  heir 
at  all,  except  that  he  is  simply  brought  here  in  order  that  so  far  hereafter  he  may  be 
bound,  that  the  evidence  of  the  witnesses  may  be  read  against  him  in  any  case  in 
which  the  will  is  disputed.  That  is  the  mode  in  whitsh  it  is  put  The  custom  is,  "  to 
declare  the  will  well  proved — that  is,  well  proved  agiunst  the  heir,  for  it  cannot  be 
said  to  be  proved  against  any  one  else.  And  suppose  these  lands  should  be  sold  by 
the  devisees,  pursuant  to  the  decree,  and  afterwards  the  heir  should  sue  for  the  estate, 
and  recover,  here  would  be  a  purchaser  under  a  decree  evicted,  notwithstanding,  for 
want  of  the  plaintiff  having  made  the  heir  a  party ;  and  yet  the  court  ought  not  to 
suffer  any  thing  to  happen  to  the  preiudice  of  those  who  are  to  be  jsurchasers  under  its 
decrees."  That  is  the  mode  in  which  the  objection  is  put,  and  I  think  it  throws  some 
degree  of  lisht  on  what  the  course  of  proceeding  was.  Now,  one  finds,  in  several 
auuorities  that  can  be  cited,  but  the  one  more  usually  cited  is  that  of  Feame's  Post- 
humous Works,  (p.  284,)  that  it  was  the  practice  frequently,  for  parties  who  wished  to 
make  title  to  the  estate,  to  proceed  to  prove  the  will  m  Chancery  for  perpetuating  tes- 
timony ;  and  that  was  called '^  proving  tna  will  in  Chancery."  And  Blackstone,  ^vol.  3,) 
referrmg  to  that,  amongst  other  thinffs,  in  his  short  disquisition  on  the  Court  ot  Chan- 
cezy,  says  this  species  of  bill  is  the  bSl  commonly  adopted  by  the  parties  in  possession 
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the  present ;  the  bill  which,  under  the  circumstances  alleged  here,  baa 
always  heretofore  been  entertained,  is  a  bill  to  perpetuate  testimony ; 
and  if  such  a  bill  as  the  present  had  been  possible,  we  should  never 
have  heard  of  such  a  bill  as  that  to  perpetuate  testimony  in  like 


when  the  evideQce  is  perpetuated,  and  it  is  called  "proving  the  will  in  Chancezy* 
But  here,  nevertheless,  the  parties  seem  to  have  entertained  the  notion  that  it  was 
competent  for  them  to  file  a  Dili  to  perpetuate  testimony,  and  to  do  that  alone ;  but  it 
was  also  competent,  when  the  wiU  was  so  proved  against  the  heir,  to  have  a  bill  so 
framed  that  it  should  be  declared  well  proved,  and  well  proved  against  the  heir ;  and 
they  insisted  that  the  court  ought  to  do  this,  and  ought  not  to  suffer  any  thing  to  happen 
to  the  prejudice  of  those  who  were  purchasers  under  the  decree.  The  Master  of  the 
Bolls  says :  "  Thb  seems  a  material  objection ;  for  mnce  the  sale  of  the  estate  must 
affect  all  the  devisees  in  proportion,  and  as  the  estate  would  not,  without  the  heir  being 
a  party  to  the  decree,  sell  for  near  the  value,  this  mi^ht  be  a  wrong  to  all  the  devisees, ' 
and  occasion  more  of  their  lands  to  be  sold  than  woiud,  perhaps,  be  otherwise  neces- 
sary. With  regard  to  what  has  been  urged,  that  where  lands  are  conveyed  by  deed  to 
trustees  to  sell,  the  heir,  unless  entitled  to  the  surplus,  need  not  be  a  party  to  a  bill 
that  prays  a  sale,  it  must  be  observed,  that  the  proof  of  a  will  is  attended  with  more 
solemnity  than  that  of  a  deed,  the  former  being  supposed  to  be  made  when  the  testator 
is  in  extremis ;  and  therefore,  in  equity,  it  is  necessary  to  prove  the  sanity,  which  is  all 
presumed  in  the  case  of  the  latter ;  also,  a  deed  may  be  proved  viod  voce  4it  the  hear* 
mg,  but  no  such  order  can  be  made  for  proving  a  wilL  The  reason  is,  because  here 
more  is  to  be  proved  than  barely  the  execution  ;  for  instance,  you  must  prove  that 
there  were  three  witnesses,  and  that  these  subscribed  their  names  in  the  presence  of 
the  testator."  Then  he  says :  ^*  But  afl«r  all,  considering  that  William  Ingledew,  the 
first  testator,  had  been  dead  ever  since  December,  1719,  and  that  the  freehdd  lands 
had  been  quietly  enjoyed  under  the  will,  his  Honor  did  decree  a  sale  without  the  heir 
beinff  a  party,  but  said  he  would  stop  passing  the  decree  in  case  the  defendant's  coun- 
sel should  be  able  to  show  where,  in  the  like  instance,  the  court  ever  refused  to  make 
a  decree  without  making  the  heir  a  party." 

Now,  since  that  time,  no  doubt  it  has  been  established  that  the  heir  shall  in  all  cases 
be  a  party ;  but  it  seems  to  me  to  have  been  put  in  this  case  on  the  ground,  which 
appears  to  me  to  be  the  true  ground,  that  the  court,  in  making  a  decree,  will  do  the 
best  it  can  for  the  purchasers.  The  court  never  does  guarantee  a  title  to  purchasers, 
but  in  making  a  decree  for  a  sale  the  court  says :  **  If  you  bring  the  heir  here,  it  will 
establish  the  will  against  him."  Now,  the  question  *nad  arisen  in  CoUon  v.  WUsarif 
8  P.  Wms.  190,  whether  an  ordinary  purchaser  under  a  decree  —  in  the  previous 
case  the  objection  was  raised  by  some  other  parties  —  but  in  Cation  v.  WtUon^  an 
objection  was  raised  by  a  purchaser  who  had  made  a  purchase  out  of  court,  under 
trusts  for  sale  in  a  will,  and  then  resisted  the  purchase,  because  the  will  had  not  been, 
as  he  called  it,  proved  in  chancery.  The  testator  jthere  had  devised  his  estates  on 
trust  to  sell.  The  estate  had  been  sold  to  the  defendant  WHson  by  the  trustees,  and 
the  creditors  of  the  testator  brought  their  bill  against  the  defendant  Wilson  to  compel 
him  to  complete  his  purchase  and  to  pay  his  purchase-money,  to  the  end  that  they 
might  be  satisfied  their  debts.  The  aefendant  Wilson  then  said  he  believed  Henry 
Taylor  did  duly  execute  the  will,  and  devised  the  premises  to  be  sold,  and  he  had 
offered  to  compete  his  purchase,  all  proper  parties  joining ;  but  he  said  :  **  The  will 
was  pnfved  in  this  court  to  be  duly  executed,  but  the  heir,  who  was  beyond  sea,  in  the 
East  India  Companv's  service,  though  made  a  party  defendant,  yet  had  not  appeared 
to  or  answered  the  oill ;  and  the  defendant  Wilson,  though  he  was  at  first  wilting  to 
purchase  the  premises,  and  had  entered  on  good  part  thereof,  yet  other  part  of  this 
estate,  on  which  he  had  not  entered,  being  much  out  of  repair,  the  tenant  racked,  and 
the  rents  likely  to  fiJl,  he  was  now  desirous  of  being  discharged  from  his  purchase ; " 
and  he  insisted,  ^  that  this  being  the  case  of  a  will,  not  proved  in  equity  against  the 
heir,  it  was  a  defective  title ;  that  none  of  the  witnesses  that  had  been  examined  for 
the  will  could  be  read  against  the  heir,  who  in  this  case  was  probably  adversary,  and 
offended  by  the  will ;  or  else  it  might  be  reasonably  presumed  that  he  would,  though 
beyond  sea,  have  been  prevailed  upon  to  put  in  his  answer  to  the  bill ;  but  that  m 
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eircnmstances ;  and  Lford  Redesdale,  in  treating  of  original  bills  not 
praying  relief,  speaks  of  this  latter  description  of  bill  only,  and  bills 
of  discovery.  Mitf.  Plead.  41,  120,  121,  3d  ed.;  Fearne's  Posth. 
Works,  234.      The  cases  of  Lord  Durtley  t.  Berkeley^  6  Yes.  251 ; 


heir  mufht  iratch  for  .an  opportunity  till  the  witnesKS  to  ibe  will  should  be  dead,  wben 
lie  wouM  contest  the  Trill,  and  take  stem  to  set  it  aode."  Then  the  Lord  Chancellor 
Kingsavs :  ^  It  b  very  proper  that  a  wul  disposing  of  lands  sfaoold  be  proved  in  equity, 
e^ieciaUy  in  the  case  of  a  modem  will ;  but  I  cannot  say  this  is  absolutely  necessarr 
to  make  out  the  title,  any  more  than  it  would  be  to  prore  a  deed  in  equity,  by  which 
the  estate  is  settled  from  the  heir  at  law  after  the  ancestor's  death.  The  will  prevents 
and  breaks  the  descent  to  the  heir  as  much  as  a  deed,  and  the  hands  of  the  witnesses 
to  the  will  may  be  as  well  proved  as  those  to  a  deed."  Then  he  says :  ^  Now,  it  would 
be  no  objection  to  a  title  if  a  modem  deed,  on  which  the  title  depended,  was  not 
proved  in  equity :  why  should  it  be  so  in  the  case  of  a  will,  where  the  same  appears 
to  be  duly  attested  by  three  witnesses,  whose  names  are  mentioned  to  have  been  sub* 
scribed  in  ti^e  presence  of* the  testator?  **  And  then,  on  some  particular  grounds  in 
tiie  case,  leavins  the  general  point  not  entirely  decided,  whether  a  purchaser  might 
make  sucb  an  objection,  he  decided  that  there  the  purchaser  could  not  make  the  objec- 
tion. Now,  it  was  very  remarkable,  that  if  the  heir  had  been  a  party  to  that  suit, 
although  all  this  speaks  of  provinj^  tiie  will,  it  is  quite  clear  that  the  will  would  have 
been  established  ^^nst  him,  for  it  would  have  been  a  bill  for  capying  into  effect  the 
trusts  of  a  will.  It  is  quite  clear,  therefore,  that  no  light,  as  it  appears  to  me,  in  either 
of  these  cases,  is  thrown  upon  the  priociple  on  which  the  court  assumes  the  power  of 
establishing  the  will  against  the  heir,  as  oistinguished  from  the  mere  case  of  perpetuat- 
ing the  testimony. 

Now,  it  is  extremely  difficult,  as  a  matter  of  principle,  to  see  how  an^  special  equity 
arises  against  the  heir  from  the  circumstance  of^the  will  being  a  devise  in  trust,  instead 
of  being  a  mere  simple  devise.  Now  first  of  all,  in  no  other  case  of  a  trust  does  any 
such  quesdon  arise,  as  the  Lord  Chancellor  observed.  No  deed  is  here  required  to  be 
.proved  on  account  of  the  heir  taking  in  default  of  a  deed.  Take  the  common  case  of 
an  heir  taking  in  default  of  appointment,  with  ultimate  limitation  to  the  right  hein. 
Nobody  supposes  that  the  heir  can  be  brought  here  to  litigate  the  question  whether  or 
not  the  appointment  be  a  valid  ap^xnntment;  upon  what  ground,  therefore,  is  it  tha^ 
instead  ot  simply  perpetuating  testimony,  yon.  establish  the  will  against  the  heir,  when- 
ever there  is  a  devise  of  this  description  ?  The  devisee,  although  he  be  a  devisee  ia 
trust,  is  quite  capable  of  bringing  an  ejectment  if  he  be  out  of  possession.  He  is 
capable  of  filing  a  hill  to  perpetuate  testimony  if  he  be  in  possession.  The  circum- 
stance of  there  heing  a  trust  or  no  trast  makes  no  difiTerence  in  his  position  with  refer- 
ence to  the  heir.  Tnen  can  one  safely  say  that  the  court  assumes  jurisdiction  against 
the  heir,  in  a  case  in  which  it  has  not  the  jurisdiction  on  ordinary  principles,  merely 
firom  the  fiict  of  the  devise,  but  that  it  assumes  jurisdiction  because,  that  aevise  being 
a  trust,  this  court  is  called  upon  to  execute  it  ?  Now,  I  apprehend,  Uie  mere  fact  oi 
this  court  being  called  upon  to  execute  a  trust,  could  not  give  any  jurisdiction  against 
the  heir,  as  to  whom  the  whole  question  of  trust  is  a  matter  of  perfect  indifference. 
All  that  he  has  to  try  is,  devise  or  no  devise.  The  question  of  what  is  to  be  done 
under  that  devise  by  the  devisee,  with  the  estate  which  he  so  takes,  cannot  be  a  ques- 
tion which  in  any  way,  as  it  appears  to  me,  can  possibly  raise  (looking  at  it  on  pnnoi- 
51e  alone)  an  equity  against  the  heir.  But  I  can  very  well  unaerstand  Uus,  that  if  any 
evisee  have  an  equity  against  the  heir,  not  only  to  have  the  witnesses  examined,  but 
to  have  a  declaration  of  Sie  court,  if  he  think  fit,  that  the  will  be  established  against 
the  heir  —  I  can  very  well  understand  why  a  court  of  equity  will  say,  if  you  come 
into  this  court  to  carry  into  effect  the  trusts  of  the  will,  and  you  require  this  court  to 
aid  you  for  that  purpose,  by  sale  or  otherwise,  we  will  insist  upon  your  doing  that 
which  as  devisee  you  are  entitled  to  do  in  order  to  establish  the  will  against  him,  and 
conclude  the  matter  at  once  as  between  all  parties  to  the  litigation.  The  case  does  not 
always  arise  on  a  sale.  It  may  arise  in  pay  other  trust  that  may  be  carried  into  effect, 
and  the  court  may  in  like  manner  say,  when  the  devisee  has  a  right  to  file  a  bill  to 
setahliib  a  will  against  the  heir,  we  will  take  care,  whenever  you  come  to  carry  into 
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Allen  V.  AUen,  15  Ves.  130 ;  FwOdi  v.  Midgley,  1  V.  *  B.  138 ;  and 
Bidulph  V.  Bidtdphf  2  P.  Wms.  285,  establish  clearly  what  is  the 
ground  for  a  bill  to  perpetuate  testimony,  and  they  exclude  every 
pretence  for  such  a  bill  as  the  present 


effect  the  tnxstf  you  shall  make  yonr  trust  effective  and  complete,  b^r  taking  to  yomv 
self  all  thoae  riAts  which  a  devuee  is  entitled  to  exercise,  and  insistmg,  therefore,  on 
your  bringing  me  heir  here,  in  order  that  jon  maj  have  a  complete  and  final  decree, 
quieting  the  whole  question  between  the  hdr  and  deyisee  nnder  the  will.  But  it  seems 
to  me  impossible  to  assume,  as  the  ground  of  iurisdiction,  that  the  court  experiences  a 
difficulty  in  executing  the  trust  wi£out  estabudiing  the  will,  because,  if  that  be  so,  in 
every  case  where  die  court  feds  a  dMculty — and  it  frequently  does  in  other  cases,  as 
in  the  one  I  have  put,  a£  an  appointment,  and  the  heir  taking  in  de&ult  of  appoint- 
ment—  it  ought  to  have  ti^e  same  equity.  If  the  ground  of  equity  be  as  nugnt  be 
su^ested,  (and  it  seems  to  me  to  be  thrown  out  faintly,  in  some  of  tne  authorities,  that 
the  trustee  nas  a  right  to  the  protection  of  the  court  in  executing  his  trusts,)  then  I 
cannot  at  all  account  for  another  clam,  a  totally  separate  class,  in  which  the  will  may 
be  established  aoainst  the  heir,  where  there  is  an  outstanding  legal  estate,  and  no  trust 
to  be  executed  by  the  court,  (another  case  I  shall  come  to  presentif ,)  but  nmply  an 
obstacle  to  be  removed  in  the  way  of  the  devisee  in  respect  of  establishing  his  tide. 
The  proper  course  in  a  case  of  that  description,  unless  there  be  an  original  inherent 
equity  in  the  devisee  to  have  his  right  tried  against  the  heir,  would  be  to  remove  the 
obstacle,  the  outstanding  Icg^  estate,  and  to  leave  the  devisee  to  bring  his  ejectment 
That  would  be  the  proper  course  in  which  that  was  the  only  difficulty,  and  not  to 
establish  the  will  as  against  the  heir.  « 

I  have  been  now  considering  it  simply  on  principle ;  and  I  confess,  as  fiir  as  principle 
is  concerned,  that  I  cannot  see  any  possible  ground  of  equity  arising  for  thisparticular 
variety  of  relief,  as  against  the  heir,  simply  on  the  eround  of  the  parties  wishing  the 
trusts  to  be  executed.  I  may  observe  further,  that  die  two  things  are  entirely  separate* 
The  heir  has  nothing  whatever  to  do  with  any  of  the  trusts.  .£fter  an  issue  is  found 
against  the  heir,  I  apprehend  that  the  parties  may  either  stay  all  proceedings  against , 
the  cestuis  que  trust,  if  they  were  not  lurther  minded  to  carry  into  effect  the  mil,  or 
dismiss  the  cestuis  que  trust  from  the  proceeding,  still  retaining  the  decree  estaUishing 
the  will  against  die  heir.  I  do  not  see  what  is  to  prevent  them  so  doing.  Again,  take 
this  case :  suppose  the  case  of  a  devisee  in  fee,  in  trust  to  raise  a  given  sum  of 
money,  and  to  apply  it  for  a  certain  purpose,  say,  to  raise  the  mone^r  immediately,  and 
to  invest  it  in  the  funds,  and  a  direction  that  the  money  so  invested  in  the  funds  should 
remain  until  A,  B  attained  twenty-one,  and  then  that  he  should  be  entitled  to  the 
same,  but  it  should  not  be  a  vested  interest  until  he  attained  that  age,  and  subject  to 
that,  to  the  devisee  in  fee  for  his  own  benefit ;  and  suppose  a  bill  film  by  the  devisee 
against  the  heir  to  establish  the  will,  and  against  the  party  entided  to  the  charge,  as  to 
which  his  tide  is  in  a  sense  contingent ;  and  suppose,  the  heir  disputing  the  will,  an 
issue  is  directed,  and  it  comes  back  to  the  court,  and  at  the  hearing  it  turns  out  that 
the  party  has  died  under  twenty-one — I  apprehend  that  in  such  a  case  as  that  it  would 
be  very  strong  to  say  that  such  a  Inll  must  be  dismissed  —  that  you  cannot  proceed 
further  because  the  trust  that  remained  to  be  executed  is  gone,  and  the  party  is  left 
with  the  legal  estate.  One  does  not  see  any  ground  or  reason  for  it.  The  heir  has 
nothing  to  do  with  the  trust  —  he  is  no  party  to  that  inquiry.  The  moment  the  will  is 
established  against  him  he  ceases  to  have  any  interest  in  the  case ;  and  you,  on  the  one 
hand,  find  frequent  instances,  even  before  the  late  rules  of  the  court,  canying  into 
effect,  without  the  heir,  trusts  against  the  heir  where  he  is  abroad,  or  where  they  thought 
the  will  not  sufficiendy  proved ;  yet  they  would  direct  the  trusts  to  be  carried  into 
effect  where  the  heir  was  before  the  court ;  and,  on  the  other  hand,  you  will  find,  as 
I  shaU  presendy  state,  cases  where  the  will  was  established  against  the  heir,  and  no 
trust  directed  to  be  carried  into  execution. 

I  have  been  trying  this  on  principle  hitherta  I  quite  agree  with  Mr.  Russell,  that 
one  must  not  allow  one's  self  to  reason  on  principle  against  the  decided  stream  of 
authorities.  Mr.  Russell  stated,  you  would  find  no  instance  of  any  decree  in  this  court 
establishing  a  will  which  did  not  proceed  also  to  direct  a  trust  to  be  carried  into  e<o* 
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[Knight  Bruce,  L.  J.  My  impressioa  is,  that  when  I  was  an 
equity  draftsman,  I  would  have  drawn  such  a  bill  as  a  mere  matter 
of  course.] 

The   theory  of  the  Vice-Chanoellor's  judgment  is  most  extra- 


cution.    Now,  the  mort  remaikable  cmmmstance  irith  reffard  to  this  proportion  is,  ^ 
that  one  of  the  most  recent  cases  has  been  a  case  exactly  ol  that  description  —  a  case 
which  seems  to  have  been  considerably  discussed  at  the  hearing,  not  certainly  on  this 
ground,  because  this  ground  ivas  not  raised ;  but  certainly,  considering  who  the  learned 
judges  were  before  whom  that  case  went,  I  cannot  conceive  that  it  could  have  escaped 
ueir  attention.    I  am  not  now  on  the  question,  which  I  must  presently  refer  to  —  and 
there  are  various  dicta  which  seem  to  me  to  throw  considerable  light  upon  the  ques- 
tion — but  I  am  now  upon  the  question,  whether  or  not  there  has  TOen  such  a  constant 
course  of  practice  by  tius  court  that  it  must  be  considered  to  have  been  established  on 
principle  tnat  you  can  never  have  a  decree  of  the  court  for  establishing  the  will  with- 
out at  the  same  time  directing  the  trusts  to  be  carried  into  execution     Now,  in  the 
case  of  Grove  v.  YounOj  ^5  De  G.  &  S.  88 ;  s.  c.  9  £ng.  Rep.  47,])  which  arose  out  of 
Orove  V.  BasUard^  2  Ph.  619,  before  Lord  Cottenham,  his  lordship  having  expressed 
his  opinion  (to  which  I  shall  have  occasion  to  refer  presently^  that  the  purchaser  could 
not  be  compelled  to  take  the  title  without  the  will  being  established  as  acainst  the  heir, 
the  bill  was  filed  in  Grove  v.  Young j  to  establish  the  will  aeainst  the  neir.    In  that 
case  there  was  a  devise  to  trustees  to  sell,  and  the  bill  originally  prayed  in  this  manner. 
Mr.  Basch  has  been  good  enough  to  send  me  the  original  papers.    The  bill  prayed, 
« that  the  will  of  the  said  C.  M.  Young  may  be  established  by  the  decree  of  this  honor- 
able court,  and  that  (if  necessary  or  proper)  the  trusts  of  the  said  will  of  the  said 
C.  M.  Young,  so  &r  as  such  trusts  still  remain  unperformed,  may  be  carried  into 
execution  by  and  under  the  direction  and  decree  of  this  honourable  court ;  and  if  the 
said  defendsmt  shall  not  admit  the  said  will  of  the  said  C.  M.  Young  to  be  a  valid  will, 
then  that  an  issue  may  if  necessary  be  directed,  or  an  action,  or  such  other  proceeding 
as  this  honourable  court  may  thinx  fit,  may  be  ordered  to  be  brought  or  taken  for  the 
purpose  of  trying  the  validity  of  the  said  will  of  the  s^d  C.  M.  xoung,  and  that  all 
proper  and  necessary  directions  may  be  given  for  efiectuating  the  several  purposes 
aforesaid."    That,  of  course,  was  a  proper  bill  in  a  common  form.    But,  however, 
before  the  hearing  the  bill  was  amended.    The  trustees  alone  were  made  parties. 
There  still  remained  on  the  bill  a  statement  that  tiiey  were  devisees  in  trust  to  sell,  and 
there  still  remained  a  statement  that  they  were  embarrassed  in  the  execution  of  the 
trusts,  in  consecjuence  of  the  party  not  choosing  to  complete  the  purchase  unless  the 
will  were  established.     But  then  it  only  prayed  that  the  will  of  Youn?  might  be  estab- 
lished by  the  decree  of  this  honorable  comt,  striking  out  eveiy  word  about  carrying  the 
tmstB  into  execution,  and  then,  by  amendment,  if  was  put,  ^  and  if  the  said  defendant 
shall  not  admit  the  said  will  of  the  said  C.  M.  Young  to  be  a  valid  will,  then  that  an 
issue  may  if  necessary  be  directed,  oran  action,  or  such  other  proceedings  as  this  honor- 
able court  may  think  fit,  mav  be  ordered  to  be  brought  or  taken  for  the  purpose  of  trying 
the  validity  of  the  said  will  of  the  said  C.  M.  Youn^."    Now,  that  case,  in  that  genenu 
form,  praying  only  to  have  the  will  established,  originally  came  before  the  then  Yice- 
Chancellor,  Sir  J.  L.  Eniffht  Bruce.    The  heir,  who  does  not  appear  to  have  been  a 
very  willing  party  to  the  Btigation,  (the  trustees  were  in  possession^  had  brought  an 
action,  in  which  he  had  fidled.    The  case  is  reported,  before  Sir  J.  Parker,  \.  C,  in 
5  De  G.  &  S.  38 ;  s.  c.  9  En^.  Bep.  47.    The  report  states,  **  This  case  came  on  for 
hearing  before  Sir  J.  L.  Kmght  Bruce,  Y.  C,  m  December,  1850,  when  the  court 
directed  an  issue  at  law  to  try  the  questions  raised  by  the  defendant.**    That  was  the 
original  attempt    Here  was  a  bill,  not  addng  to  have  any  trusts  executed ;  this  decree, 
therefore,  cannot  rest  on  any  supposed  equity  of  the  court  requiring,  for  its  own 
guidance,  an  action  to  be  brought ;  it  cannot  rest  on  the  supposed  equity  of  the  trustee 
tx)  have  the  assistance  of  the  court  in  carrying  into  efiect  the  trusts  of  the  will,  which, 
for  the  reasons  I  have  already  stated,  I  do  not  think  can  be  maintained.    But  upon 
tine  17th  December,  1850,  the  heir  **  asked  that  the  (question  might  be  tried  at  law  in 
aa  action  of  ejectment,  when  the  court  directed  an  action  of  ejectment  to  be  brouriit 
by  the  devisees  against  the  heir  at  law;"  and  I  have,  accordingly,  the  note  on  Mr. 
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ordinary:  it  is  this  —  that  as  there  is  no  intelligible  ground  for  hold- 
ing  that  a  devisee  in  trust  should  be  entitled  to  file  such  a  bill,  if  a 
legal  devisee  could  not,  therefore  the  cases  where  this  court  estab- 
lished the  will  against  the  heir  at  law,  when  the  will  contained  trusts, 


Basch's  brief,  mrhich  is  entirely  to  that  effect  The  note  is:  '^Y.  C.  Knight  Brace. 
December  17, 1850.  Decree  to  contain  statement  that  heir,  electing  between  issoe 
and  action,  elects  action  of  ejectment  Action  of  ejectment  to  be  brought ;  declaration 
to  be  delivered  on  or  before  the  Ist  January  next  in  the  action.  Pluntiff  to  admit 
testator's  seisin,  and  heirship  of  defendant,  and  to  call  or  tender  Greorge  Wilson  Grove 
and  Henrietta  Martha  Youn^  as  his,  plaintiff's,  witnesses."  Therefore,  this  was  a  case 
in  which  no  trusts  were  required  to  oe  carried  into  execution ;  nevertheless,  the  issue 
was  directed.  Then  it  came  on  again,  before  Sir  J.  Parker,  V.  C.  The  question 
there  was  a  question  of  costs ;  and  the  Vice-chancellor  says :  ^^  I  am  not  prepared  to  go 
the  length  as  to  the  costs  asked  by  the  plaintiff.  There  is  no  doubt  as  to  the  general 
rule  as  to  the  costs  of  establishing  a  will  against  the  heir  at  law.  When  a  devisee 
comes  to  this  court  for  his  own  benefit,  to  have  a  will  established  a^nst  an  heir  at  law, 
by  a  decree  binding  him,  the  heir  at  law  is  entitled  to  put  the  devisee  to  the  proof  of 
his  title ;  and,  in  an  ordinary  proceeding,  the  heir  at  Jaw  has  his  costs."  He  refers  in 
no  way  whatever  to  the  circumstance  of  its  being  a  trust,  or  any  trust  existing.  The 
court  certainly  does  not  direct  the  execution  of  any  trusts;  and  there  stands  the  decree 
in  that  shape,  the  case  having  passed  through  complete  investigation  before  both  those 
learned  judges.  Therefore,  it  is  quite  plain  that  Mr.  Russell's  proposition  cannot  be 
maintained — that  there  b  no  instance  of  a  decree  for  estabhsning  a  wiU  without  di- 
recting tLe  trusts  to  be  carried  into  execution. 

Then,  there  remains  this  to  be  considered,  whether  or  not  an  equity  of  this  sort 
exists,  namely,  an  equity  on  the  part  of  the  trusty  to  be  protected  (a  peculiar  sort  of 
juris(^ction  arising  from  that)  in  the  execution  of  his  trust,  and,  there»)re,  a  rif  ht  to 
bring  the  heir  at  law  here  for  the  establishment  of  the  will.  With  reference  to  the  cir- 
cumstance of  the  court  directing  issues  at  the  instance  of  devisees  where  the  sole  diffi- 
culty is  an  outstanding  legal  estate,  there  is  the  case  of  Bemey  v.  £^re,  8  Atk.  387, 
which  has  been  referred  to  in  the  course  of  the  argument  of  this  case,  and  in  which  it 
does  not  appear  strictly  on  the  face  of  the  bill,  though  I  think,  looking  at  the  decree,  I 
must  assume  that  the  court  somehow  inu^ined  there  might  be  those  outstanding  legal 
difficulties.  The  record  lias  been  searched,  and  it  does  not  appear  that  there  was  any 
allegation  of  an  outstanding  legal  estate ;  but  the  bill  prayea  that  an  issue  might  be 
directed,  and  that  outstanding  terms  might  not  be  set  up.  An  issue  was  (Erected  in 
that  case ;  and,  certainly,  that  cannot  have  been  at  all  with  a  view  to  the  rights  of  a 
trustee  for  his  protection,  but  simply  on  the  ground  of  these  outstanding  difficiuties.  It 
directed  an  issue,  and  that  no  outstanding  terms  should  be  set  up — a  singular  direction 
in  an  issue,  and  which  throws  some  decree  of  obscurity,  perhaps,  on  that  case  as  an 
authority.  But,  there  is  another  case,  before  Lord  Manners,  who,  I  apprehend,  was 
extremely  well  informed,  on  subjects  of  this  description,  as  to  the  jurisdiction  of  the 
court,  and  the  general  course  of  the  practice  of  the  court — a  case  oi  Blake  v.  jPorster, 
2  Ball  &  B.  387,  which  is  a  very  complicated  case  in  its  &cts;  but  the  result  may  be 
thus  stated :  A  remainder-man,  under  the  will  of  a  testator  who  had  mort^sffed  his 
estates,  (the  legal  estate  was  outstanding,)  afler  a  vast  amount  of  litigation  with  refer- 
ence to  these  mortgaged  estates,  and  a  foreclosure  of  the  mortgage  against  improper 
parties,  as  he  alleged,  improperly  obtained,  and,  afler  a  long  interval  of  time,  coming 
mto  possession  as  a  remainder-man,  filed  his  bill,  first  of  all  to  have  redemption  against 
the  mortgagees,  and  then,  to  have  a  declaration  in  his  favor  as  ^^ainst  the  heir  at  law 
of  the  testator.  Well,  now,  the  plaintiff  contended  that,  under  the  circumstances  of 
the  case,  the  will  ought  to  be  taken  at  once  as  established.  It  is  unnecessary  to  go 
through  the  Ion?  detail  of  the  case,  but  the  contest  about  the  will  arose  from  this  — 
whether  or  not  the  testator  was  a  relapsed  papist  That  was  the  question  that  arose. 
There  had  been  a  great  many  proceedings,  and  the  bill  having  been  filed  after  a  long 
contest,  the  case  coming  on  to  be  heard  in  1813,  upon  a  bill  only  recently  filed,  and 
the  matter  having  been  m  litigation  from  about  ^e  year  1750,  of  course,  great  objec- 
tions were  made  as  to  the  time.    The  Lord-Chancellor  first  disposes  of  the  objection  as 
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must  be  taken  to  be  instances  of  the  application  of  the  universal 
jurisdiction  of  the  court.  But  I  submit  that  the  case  of  a  devisee  in 
trust  is  essentially  distinct  from  the  other.  In  the  case  of  a  legal 
devise,  it  is  a  mere  contest  between  the  devisee  and  the  heir ;  but,  in 


to  the  time,  on  the  part  of  the  mortei^ees,  who  had  got  into  possession,  and  had  fore- 
closed against  parties,  which  the  Lora-Chancellor  held  could  not  bind  the  risht  of  the 
plaintiff;  and  then  he  comes  to  the  right  of  the  heir,  and  sa^s  this :  *^  Can  1  now  put 
this  will  in  a  course  of  inquiry,  in  oraer  to  establish  its  yalidity  ?  Each  side  has  con- 
tended, that  after  such  a  lapse  of  time  no  issue  on  the  will  ought  to  be  directed ;  but 
they  draw  opposite  conclusions.  The  plaintiff  insists  that  the  will  ought  to  be  estab- 
lished, the  defendant  that  it  ought  to  be  set  aside.  I  cannot  agree  wiUi  either.  I  think 
the  circumstances  counterbalance  each  other,  so  as  to  leave  the  question  very  much  in 
doubt  I  think  the  heir  at  law  has  a  right  to  say  that,  according  to  the  course  of  the 
court,  the  will  cannot  be  established  against  hun  by  a  decree,  without  an  issue  or  an 
ejectment,  if  he  require  it;  and  I  think  the  pliuntin,  independently  of  the  question  of 
ziedemption,''  f  which  was  remarkable,)  "'  has  a  ri^ht,  under  the  limitations  of  this  wiU, 
to  have  its  validitir  ascertained.**  Now,  the  will  itself  was  peculiar :  it  had  a  convey- 
ance to  trustees,  in  trust  to  pay  debts,  which,  on  recent  authorities,  which  had  then 
been  decided,  was  only  a  chattel  interest  till  the  debts  were  paid ;  and,  then,  all  the 
limitations  were  to  uses ;  and  the  phuntifiT  would  claim  under  a  use.  And  the  Ix>rd- 
Chancellor  says :  "  Independently  of  the  question  of  redemption  in  a  bill  so  framed,  the 
debts  having  been  Ions  paid,  I  think  he  has  a  right  to  an  issue  against  the  heir  at  law ; " 
and,  accordingly,  the  Lord-Chancellor  ends  by  directing  an  issue  against  the  heir  at 
law. 

Therefore,  on  the  one  hand,  you  have  the  case  of  Grove  v.  Young,  deciding  that  this 
court  does  not,  for  its  own  purpose,  require  the  will  to  be  established  when  there  is 
nothing  that  this  court  has  to  carry  into  effect,  (and  in  Grove  v.  Young,  it  did  not  direct 
the  trust  to  be  carried  into  execution ;)  and,  on  the  other  hand,  you  have  Lord  Man- 
ners, in  the  case  I  have  just  referred  to,  saying  it  is  a  question  wnich  the  partjr,  inde- 
pendently of  the  right  to  redemption,  would  have  a  right  to  have  tried  as  against  the 
neir  at  law.  Now,  therefore,  I  think  that  if  one  cannot,  on  principle,  find  any  ground 
on  which  the  mere  fact  of  the  trust  should  create  an  equity  against  the  heir  at  law,  one 
does  not  find  one's  self  bound  by  a  series  of.  authorities  (as  Mr.  Russell  contended  I 
should)  to  hold,  that  in  every  case  where  the  court  attempts  to  establish  a  will,  it  is 
also  carrying  the  trusts  into  execution.  If  I  find,  further,  that  relief  was  given  in  a 
simple  case,  where  there  was  an  outstanding  legal  estate,  and  where,  unless  there  was 
some  special  equity  to  establish  the  will  cleany,  the  proper  course  would  be  to  remove 
the  outstanding  term,  and  direct  an  action  to  be  brought  by  the  devisee — I  say,  I  think, 
when  I  find  authorities  of  that  kind,  independently  of  the  various  dicta,  which  I  am 
about  to  refer  to,  of  several  judges  on  this  subject,  we  must  come  to  the  conclusion 
that  there  must  be  an  inherent  equity  on  the  part  of  the  devisee,  although  a  simple 
devisee,  to  have  the  will  established,  if  he  think  fit,  against  the  heir  at  hiw. 

I  must  now  notice  another  objection  of  Mr.  Russell,  which  is  this ;  he  says  there  is 
a  twofold  current  of  authority  against  this  proposition :  first,  the  current  of  authority,  1 
have  disposed  of;  and,  secondly,  he  says  there  was  a  course  of  practice  current,  namely, 
that  bills  were  common  to  perpetuate  testimony,  and,  therefore,  that  this  is  an  indica- 
tion that  that,  and  not  to  establish  the  will,  was  the  right  course.  No  doubt  there  were 
many  bills  to  perpetuate  testimony.  I  can  easily  conceive  why  a  party  is  not  bound 
to  establish  the  will  against  the  heir  at  law;  and  a  party  having  an  option,  might  well 
prefer  a  bill  to  perpetuate  testimony,  because  what  ne  docs  is  tms — be  is  confident  in 
ids  own  witnesses,  and  he  examines  them.  They  cannot  be  cross^xamined  on  a  bill 
to  perpetuate  testimony.*  They  all  speak  perfectly  well  knowing  that  no  proceeding 
can  be  taken  against  them  for  peijury,  for  the  evidence  cannot  be  published,  and  the 
party  has  every  possible    '      '  "*  •    .^    .      ^         ?__^^l^ 

heir,  if  he  be  so  minded, 
to  try  is,  whether 

*  See  the  remarks  on  this  in  the  argument  above. 
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the  case  of  a  devise  in  trast,  the  devisee  is  placed  in  a  new  position. 
There  is  a  duty  imposed  upon  him  to  perform  the  intention  of  the 
testator ;  and  the  heir  cannot  deny  that  if  the  will  is  valid,  there  are 
trusts  created  by  the  act  of  the  testator,  through  whom  he  also  claims, 


though  by  no  means  bound  to  do  so ;  and  I  think,  in  those  bills  for  perpetuating  testi- 
mony at  the  instance  of  purchasers,  where  the  vendor  would  necessarily  do  the  least 
he  could  to  disturb  the  tide,  and  the  utmost  point  contended  for  by  the  purchaser  beii^^ 
in  Ihose  cases,  that  he  has  a  right  to  have  it  "  proved  (as  it  u  called)  m  chancery."  I 
can  understand  why  the  bill  should  be  limited  to  that,  and  why  the  parties  should  not 
be  minded  to  carry  it  into  further  and  more  open  litigation. 

But  I  think  a  great  deal  of  li^t  is  thrown  upon  the  subject  by  those  observations  of 
Lord  Hardwicke,  in  Bemey  v.  Eyir,  S  Atk.  887.  He  seems  there  to  think,  that  there 
must  be  a  twofold  mode — a  mode  of  either  perpetuating  testimony  or  bringing  the  mat- 
ter to  an  issue.  His  lordship  lays  down  the  following  general  rules :  *^  If  a  devisee  brings 
a  bill  merely  in  perpetuam  rei  memariam,  and  the  heir  at' law  does  nothing  more  thim 
cross-examine  the  witnesses  who  are  produced  to  confirm  the  will,  he  is  entided  to  his 
costs.  If  he  examines  witnesses  to  encounter  the  will,  then  he  shall  not  have  his  costs. 
This  is  where  the  bill  does  not  pray  rdief,  or  is  not  brought  to  a  hearing.  But,  when 
the  cause  is  brought  to  a  hearmg,  if  the  heir  at  law  has  an  issue  directed  to  try  the 
will,  and  the  wiU  is  established,  as  ne  has  a  right  to  be  satisfied  how  he  is  disinherited, 
he  shall  have  his  costs."  There  clearly.  Lord  Hardwicke  seems  to  point  to  two  distinct 
courses — the  one,  a  bill  to  perpetuate  testimony;  the  other,  having  your  bill  broi^ht 
to  a  hearing,  if  you  thought  nt ;  and  in  that  case,  the  heir,  if  he  had  an  issue,  which  he 
had  a  right  to  have,  should  have  his  costs,  and  that,  you  observe,  in  a  case  where  the 
bill  was  not  a  bill  of  a  party  seeking  to  carry  into  effect  anv  trusts  under  the  will,  but 
the  bill  of  a  party  simply  embarrassed  by  the  existence  of  the  outstanding  legal  estate, 
which,  I  apprehend,  would  not  give  him  the  equity  to  have  an  issue,  whatever  right  it 
might  give  him  to  have  an  action,  unless  there  was,  independently  of  his  position,  and 
by  virtue  of  his  being  a  devisee,  a  right  to  have  the  issue  tried  as  against  tne  heir;  and 
liord  Hardwicke  takes  no  notice  whi^ver  of  there  being  a  difference  between  a  devise 
in  trust  and  a  bill  to  establish  a  will,  but  simply  takes  the  case  of  a  derisee  bringing  a 
bill  in  perpetuam  rei  memorianiy  which  is  one  course,  or  bringing  it  to  a  hearing,  winch, 
he  says,  is  another  course. 

Now,  that  brings  me,  lastly,  to  the  observations  which  arise  fiom  the  dicta  on  this 
subject,  which  never  seem  to  draw  the  distinction  in  any  way  between  the  two  cases 
of  a  devise  in  trust  and  the  case  of  a  mere  devise,  lint  of  all,  you  have  the  case 
which  was  referred  to  by  counsel  in  the  araument,  befi>re  Lord  Eldon,  of  Booth  v. 
BlundeUy  19  Yes.  494.  He  says,  speaking  of  there  being  a  necessity  of  examining  all 
the  three  witnesses :  ^  Suppose,  tnen,  an  ejectment  directed,  with  admissions  about 
possession,  &c.,  or  any  other  form  of  action,  that  is  one  course ;  but  I  have  never 
Known  any  other  taken  upon  an  establishing  bill  than  by  directing  an  issue."  And  be 
there  draws  at  once  widdy  the  distinction  which  exists  between  the  case  of  merely 
setting  aside  legal  impediments,  in  which  case  an  action  would  be  the  course,  and  the 
case  of  an  **  establishing  bill,"  (as  he  calls  it,)  which  is  that  of  directing  an  issue ;  and 
he  speaks  of  it  by  a  name,  as  if  that  species  of  bill,  **  an  establishing  Dill,"  were  well 
understood.  The  rest  c£  his  remarks  by  no  means  diminish  the  force  of  this  expression, 
and  he  says :  ^  1  think  the  course  which  is  taken  in  such  cases,  is  to  direct  an  issue." 
Further  than  that,  which  makes  a  contrast,  in  my  opinion,  on  this  point,  you  find,  in 
Pemberton  v.  Pemberton,  18  Yes.  290,  where  Lord  Eldon  is  considering  the  case  of  an 
heir  who  brought  a  bill  to  set  aside  a  will,  and  alleged  outstanding  legal  estates,  an 
issue  having  been  directed  to  be  tried,  in  considering  the  question  on  a  motion  for  a 
new  trial,  his  lordship  says  he  is  not  certain  that  the  proper  course  had  been  taken — 
there  ought  to  have  been  an  issue.  He  says :  **  This  court  cannot  try  the  validity  of 
a  will;"  and  I  apprehend,  wherever  the  mere  difficulty  is,  that  there  is  an  outstanding 
legal  interest  which  prevents  the  trial  at  law,  the  course  is  to  direct  an  action,  not  an 
issue ;  but  he  says,  in  an  establishing  bill,  the  proper  course  is  to  direct  an  issue ;  and 
that  was  the  course  followed  in  Blake  v.  Forster,  2  Ball  &  B.  887,  before  Lord  Manners, 
where,  according  to  the  practice  of  the  court,  unless  the  parties  had  a  right  to  an  issue 
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which  the  devisee  is  bound  to  perform ;  and  the  court  has  jurisdiction, 
therefore,  over  the  estate  for  the  purpose  of  administering  the  trusts. 
It  is,  therefore,  only  as  an  incident  to  the  performance  of  the  trusts 
that  this  court  establishes  the  will  against  an  heir  at  law ;  and  on  this 


to  establish  the  will  agsunst  the  heir,  ihe  proper  couTse  would  hare  been  an  action. 
Then,  in  19  Yes.  670,  there  is  another  case,  which,  perhaps,  assists  in  throwing  some 
light  on  the  satject — tbe  case  of  Morrwm  v.  Arnold,  before  Lord  £ldon.  Hiere,  *'  a 
motion  was  made  that  depositions,  taken  in  a  suit  instituted  to  perpetaate  testimony, 
maj  be  published,  the  witnesses  being  still  living."  That  was  to  perpetuate  testimony, 
there  hems  a  will  of  later  date  set  up,  which,  it  was  alleged,  had  not  been  duly  exe- 
cuted. The  plaintiffs  were  trustees  for  sale,  and  they  had  sold,  or  rather  were  about 
to  sell,  for  certain  purposes,  and  they  wanted  to  have  the  evidence  published.  Lord 
Eldon  says,  after  decidmg  he  cannot  do  that :  *^And,  furdier,  looking  at  the  first  will, 
and  what  the  trustees  under  it  are  about,  I  doubt  whether  a  bill  to  perpetuate  testi- 
mony is,  in  this  particular  case,  exactly  the  bill  that  should  have  been  med«"  It  is  quite 
clear  his  view  there  was,  that  it  ought  to  have  been  a  bill  to  establish  the  will  It  is 
true,  there  was  a  trust  for  sale  there,  and  it  may  be  suggested  that  it  does  not  very 
prominently  bear  on  the  point  now  particularly  at  issue. 

Then,  there  is  another  case  which,  I  think,  again  shows  that  this  distinction,  now  at- 
tempted to  be  made,  is  never  brought  out  in  the  course  of  the  observations  made  by 
the  court  I  mean  the  case  of  Taiham  v.  Wright,  2  Russ.  &  M.  1.  This  is  the  report 
of  it  before  Sir  John  Leach,  M.  R.,  in  the  first  instance ;  and,  then,  there  is  a  further 
report  of  it  befi>re  the  Lord-Chanoellor,  assisted  by  Tindal,  C.  J.,  and  other  judges  of 
the  common-law  court.  What  Sir  John  Leach  says  is  this :  it  was  the  bill  of  the  heir 
to  have  the  legal  estate  put  out  of  his  way.  Sir  John  Leach  says :  **It  is  further  to  be 
observed,  that  the  bill  filed  in  this  case,  is  not  by  the  devisees  to  establish  the  testa* 
mentary  instruments,  but  it  is  a  bill  by  the  heir  at  law  claiming  aoainst  these  instru- 
ments. •  Now,  the  court  does  not  there  make  any  observation.  I  ao  not  recollect,  at 
this  moment,  whether  the  devisees  were  of  legal  estates,  or  whether  they  were  trusts, 
but  the  court  certainly  draws  no  distinction  as  to  there  being  a  difference  between  a 
bill  by  a  devisee  on  a  will  where  there  are  trusts,  and  the  case  of  an  ordinary  devise. 
The  court  says,  it  is  not  a  bill  filed  '^  by  the  devisees  to  establish  the  testamentary  in- 
strument, but  it  is  a  bill  by  the  heir  at  law,  claiming,  against  these  instruments,  to  nave 
a  legal  estate  put  out  of  ms  war,  in  order  that  he  may  try  the  validity  of  these  instru- 
ments by  ejectment ;  and  no  decree  in  this  cause  would  be  conclusive  upon  the  ques- 
tion of  the  validity  of  the  wilL  The  pUintifi*  might,  by  redeeming  the  mortgage,  set 
in  the  outstanding  legal  estate  by  an  assignment  of  the  mortgage ;  or  even  upon  me 
hearing  upon  furSber  directions,  he  might  still  contend  that  ne  ought  not  to  he  con- 
duded  by  the  trial  of  the  issues,  and  that  the  court  of  equity  should  still  permit  him  to 
proceed,  by  restraining  the  defendants  from  opposing  to  him  ihe  legal  estates."  Then, 
when  it  came  before  the  Lord-Chancellor,  assbted  by  Tindal,  C.  J.,  and  the  Lord  Chief 
Justice,  we  cannot  doubt,  from  what  one  knows  of  his  learning,  and  his  anxiety  in  all 
cases  to  make  himself  master  of  the  case,  must  have  well  informed  himself  of  the  pro- 
ceedings before  delivering  his  view,  which  was  adopted  and  sanctioned  by  the  Lord- 
Chancellor  ;  l^dal,  C.  J.,  says  this:  ^It  may  be  taken  to  be  generally  true,  that  in 
cases  where  the  devisee  files  a  bill  to  set  up  and  establish  the  will,  and  an  issue  is  di- 
rected by  the  court  upon  the  question  devisavU  vel  nan,  this  court  wUl  not  decree  the 
establishment  of  the  will  unless  the  devisee  has  called  all  the  subscribing  witnesses  to 
the  will,  or  accounted  for  their  absence ;  and  there  is  good  reason  for  such  a  general 
rule ;  for  as  a  decree  in  support  of  the  will  is  final  and  conclusive  against  the  heir, 
against  whom  an  injunction  would  be  granted  if  he  should  proceed  to  &turb  the  pos- 
session after  the  decree,  it  is  but  reasonable  that  he  should  have  the  opportunity  of 
cross-examining  all  the  witnesses  to  the  will  before  his  right  of  trying  the  title  of  the 
devisee  is  ti^en  from  him.  In  that  case,  it  is  the  devisee  inio  asks  for  the  interference 
of  this  court,  and  he  ought  not  to  obtain  it  until  he  has  given  every  opportunity  to  the 
heir  at  law  to  dispute  the  validity  of  the  will"  There  is  no  reference  there  to  its  beins 
a  devise  in  trust  or  not  in  trust ;  and,  indeed,  as  I  said  before,  I  cannot  understand 
what  possible  equity  can  arise  against  the  heir  from  that  circumstance.    Then,  he  sayi 
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groand,  that  the  court  may  be  certain  that  its  orders  shall  be  effectual 
Lord  Redesdale,  in  speaking  of  a  bill  to  establish  a  will  against  the 
heir  at  law,  evidently  considers  it  as  incidental  only  to  the  execution 
of  trusts.    At  p.  139,  (Mitf.,  3d  ed.,)  he  says :  ^^  To  a  bill  to  carry  into 


this  18  laid  down  b^  Lord  Eldon  on  a  l»Il  to  estahUsh  a  will— <<  an  estabOBhine  bill," 
as  Lord  Eldon  calls  it  in  one  part  of  bis  judgment ;  and  be  aays:  *^  In  Lowe  v.  JoUiffe^ 
1  W.  BL  365,  where  the  bill  was  filed  by  the  devisees  under  the  will,  and  an  issue 
deviscwU  del  non  was  tried  at  bar,  it  anpeara  from  the  report  of  the  case  tbat  Uie  sub- 
scribing witnesses,"  and  so  on.  I  have  looked  at  Lowe  ▼.  JoUiffey  and  I  find  it  is  a  bill 
for  carrying  into  effect  the  trusts  of  the  will ;  still,  the  distinction  is  in  no  way  wbateyer 
noticed. 

Then,  we  come  to  the  case  of  Grove  ▼.  Bastard,  2  Fh.  619,  before  Lord  Cottenham, 
that  being  a  bill  for  m&a&c  performance,  in  wl^ich  it  certainly  did  appear  tbat  the 
vendors  Were  trustees  rar  sale.  The  bill  being  simply  a  biU  iu;ainst  the  purchaser, 
Lord  Cottenham  makes  this  observation :  *'  It  is  always  a  painfuf  dut^  fi>r  the  court  to 
have  to  decide  on  a  tide  in  the  absence  of  the  party  interested  in  disputing  it"  He 
says :  **  The  courts  in  this  country  have  not  the  power  which  the  courts  in  Scotland 
have  of  settling  such  questions  by  decbiration ;  but,  in  this  particular  instance,  this 
court  has,  in  efiect,  the  power  of  a  Scotoh  declarator,  for  it  has  the  power  of  bringing 
the  question  raised  by  the  thud  party  to  the  test"  Then,  ho  goes  on  to  give  his  reason 
for  tne  doubts  upon  that  will ;  and  he  says  the  Master  of  the  Bolls  says,  in  Green  v. 
Putjfbrd:  **  If  it  were  possible  to  institute  any  inauiry  as  to  the  &cts  which  took  place, 
I  think  it  ought  to  be  aone  for  the  satisfaction  ot  the  purchaser,  but  I  do  not  see  how 
that  can  be.  That  is  an  authority,  that  if  there  are  means  of  bringing  the  objection  to 
a  test,  the  court  will  do  so  before  it  compels  the  purchaser  to  taie  the  title.  In  this 
case,  I  have  the  means,  by  requiring  the  vendor  to  file  a  bill  to  establish  the  will 
a^nst  the  heir.  In  that  way  the  question  will  be  speedily  and  conclusively  deter- 
mmed."  No  doubt  he  had  the  fact  before  him,  that  the  vendor  in  that  case  was  a  de- 
visee in  trust,  but  he  speaks  of  it  as  fixing  the  vendor  witli  a  trust,  if  he  thought  fit, 
under  the  peculiar  circumstances  of  the  case,  and  he  makes  no  distinction  whatever  of 
its  being  the  case  of  a  devisee  in  trust ;  and  the  truth  is,  as  I  said  before,  that  when  it 
came  to  be  decided  in  Grove  v.  Young,  it  was  decided  on  a  bill  filed,  not  asking  to  have 
the  trust  carried  into  execution;  and  Sir  J.  Parker,  V.  C,  in  the  same  way,  says  this 
is  the  case  of  a  bill  by  devisees  to  establish  the  trust 

Now,  I  have  looked  at  Sir  £.  Su^en's  book  on  Vendors  and  Purchasers,  to  see  if 
he  raises  the  distinction  on  the  question  of  whether  a  purchaser  has  a  right  to  insist  on 
the  will  being  so  proved  in  chancery,  and  I  find  no  such  distinction  drawn  by  him.  I 
have  here  rather  an  old  edition;  it  is  the  first  volume  of  the  9th  edition,  p.  369,  (10th 
ed.,  vol.  2,  p.  103.)  He  says :  ^*  Formerly,  where  a  vendor  claimed  imder  a  modern 
will,  by  which  the  heir  at  law  was  disinherited,  it  was  usual  to  require  the  will  to  be 
proved  in  equity  against  the  heir  at  law,  but  this  practice  is  now  almost  wholly  discon- 
tinued. In  the  case  of  OoUon  v.  Wilson,  the  purchaser  was  in  the  first  instance  dis- 
charged from  his  purchase  on  account  of  the  will  not  being  proved  aeainst  the  heir  at 
law ;  but,  on  a  rehearing,  he  was  compelled  to  take  the  title.  This  decree,  however, 
was  made  on  the  particufiif  circumstances  of  the  case,  and  the  point  was  by  no  means 
settled.  But,  in  Bellamy  v.  Liversid^e,  the  title  received  the  master^s  approbation,  al- 
though the  will  was  not  proved  agamst  the  heir  at  law ;  and,  upon  exceptions  to  his 
report  on  that  account  coming  on.  Lord  Kenyon,  then  Master  of  the  Bom,  overruled 
them.  It  is  not  unusual  to  require  the  heir  at  law  to  join  in  the  conveyance,  if  his 
concurrence  can  be  easily  obtuned ;  and,  where  he  is  a  party  to  a  conveyance  in  any 
other  character,  he  is  invariably  made  a  conveying  party  in  his  character  of  heir  at 
law,  although,  in  strictness,  this  could  not  be  insisted  upon.  If  it  should  ever  be  thought 
that  a  modem  will  must  be  proved  against  the  heir  at  law,  yet  it  seemi  dear  that 
equity  would  not  compel  the  vendor,  at  the  suit  of  the  purchaser,  to  prove  the  will  per 
testes.  The  objection,  therefore,  under  any  construction,  could  only  be  set  up  by  a 
purchaser  as  a  defence  to  a  specific  performance,  and  even  to  that  extent  it  would  not 
now  prevail."  Then,  I  was  curious  to  see  what  he  said  after  the  decision  in  Grove  ▼• 
Bastard,  and  I  looked  at  the  Concise  View  of  the  Law  of  Vendors  and  Purchasers^ 
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execution  the  trusts  of  a  will  disposing  of  a  real  estate,  the  heir  at  law 
of  the  testator  is  deemed  a  necessary  party,  that  the  title  may  be 
quieted  against  bis  demand ;  for  which  purpose  the  bill  usually  prays 
that  the  will  may  be  established  against  him  by  the  decree  of  the 


and,  at  p.  82 7,  he  says — it  ^ows  the  concise  statement  of  the  passace  I  have  read: 
<'  However,  in  a  case  where  the  will  was  in  fiivor  of  the  solicitor  who  drew  it,  and  his 
children,  althpogh  the  heir  had  failed  in  an  ejectment  against  him,  and  a  new  trial  had 
been  refbsed,  the  court  refused  to  enforce  the  acceptance  of  the  title ;  and,  as  the  pur* 
chaser  was  willinjgr  to  wait,  the  vendor,  the  plaintiff,  was  reauired  to  file  a  bill  to  estab- 
lish his  title  against  the  heir.  An  answer  to  such  a  bill,  aoandoning  the  claim,  would 
remove  the  objection,  and  if  an  issue  were  required,  it  would  be  properly  tried  between 
the  heir  and  the  devisee.  Of  course,  the  seller  woi^d  not  have  been  compelled  to  take 
this  step,  but  the  court  no  doubt  would,  if  he  had  declined  to  do  so,  have  dismissed  his 
bill.'*  I  do  not  find  there  the  slightest  observation  made  by  Lord  St  Leonards,  upon 
the  circumstance  of  its  being  a  trust,  or  any  difficulty  arisine  finom  that ;  nor  in  any 
part  of  his  observations  is  any  dbtinction  drawn,  on  the  part  of  that  learned  author,  in 
pointing  out  to  purchasers,  what  would  make  a  sreat  difllerence  in  anv  case,  that  where 
it  is  not  under  a  trust,  you  cannot  have  any  rail  by  which  the  will  can  possibly  be 
established. 

Now,  therefore,  having  looked  at  the  case  under  all  these  different  views  —  first  of 
all  having  considered  wmt  equity  arises  against  an  heir  for  this  peculiar  decree  —  this 
very  strift  and  peremptory  decree,  which  rorbids  his  ever  disputing  the  question  again, 
from  the  circumstance  of  there  being  a  devise  in  trust,  instead  oTthere  being  an  ordi- 
nary devise  —  I  have  totally  failed  to  find  any  ground  for  any  such  distinction.  If  I 
had  found  a  current  of  authority  that  bound  me,  I  must  have  bowed  to  that  current 
of  authority,  although  I  should  not  have  been  able  to  discover  the  principle  on  which 
that  peculiar  relief  was  so  granted.  But  when  I  find  that,  on  the  one  hand,  I  have 
Lord  Manners,  saying:  <<  I  will  assist  a  person  in  this  way — that  is,  1^  way  of  issue— 
and  will  estabUsh  the  will  against  the  heir,  where  his  only  difficulty  is  an  outstanding 
lecal  estate,  and  his  only  proper  remedy  in  equity  would  be  ejectment  after  that  diffi- 
culty had  been  removed ; "  and  when  I  find,  on  the  other  hand,  both  Sir  J.  L.  Knight 
Bruce,  Y.  C,  and  Sir  J.  Parker,  Y.  C,  concurring  in  sanctioning  a  decree  on  a  mil 
which  did  not  ask  to  carry  any  trust  into  execution  whatever,  but  simply  to  establish 
the  will  against  the  heir  at  law,  although  the  party  happened  to  be  a  trustee ;  looking 
at  those  authorities,  it  seems  to  me  impossible,  upon  any  basis  upon  which  I  can  rest, 
to  say  that  the  equity  is  confined  to  the  circumstance  of  there  bemg  a  mere  devise  on 
trust ;  and  I  must  say,  at  the  same  time,  that  although,  on  the  one  hand,  I  have  been 
wholly  unable  to  fina  a  case  in  which  the  party  who  has  actually  instituted  this  pro- 
ceeding, has  been  a  mere  devisee,  yet  there  are,  on  the  other  hand,  several  cases  of 
bills  for  perpetuating  testimony ;  and  there  might  be  very  good  grounds  why  the  party 
might  prefer  to  have  the  matter  brought  to  a  htigation.  •!  say,  taking  all  those  circum- 
stances into  consideration,  it  appears  to  me  that  the  only  equity  must  be  an  equity 
from  the  circumstance  of  a  devise,  and  the  jurisdiction  assumed  by  this  court  in  cases 
of  devise,  to  have  the  heir,  although  he  has  brought  no  action — although  he  has  done 
nothing  which  brings  him  within  the  ordinary  jurisdiction  of  bills  of  peace,  yet  to  have 
the  title  once  and  for  all  quieted  in  this  special  case  of  a  devise. 

I  have  not  noticed  one  argument  of  mr,  Russell,  which  I  think  can  scarcely  have 
much  bearing  on  the  subject.  He  said  there  was  no  reciprocity  —  that  the  heir  cannot 
bring  his  bill  to  set  aside  the  will  I  do  not  think  that  any  argument  can  be  deduced 
from  that— --that  because  the  heir,  having  a  good  title  at  law,  cannot  file  a  bill  to  set 
aside  the  will,  therefore  this  court  must  m)  assumed  to  have  no  jurisdiction  to  establish 
the  will  against  him.  It  does  not  appear  to  me  that  the  two  tmngs  are  at  all  of  that 
analogous  character,  that  you  would  necessarily  expect  to  find  the  one  where  the  other 
existed.  At  the  same  time,  it  may  be  said  that  that  doctrine  was  only  settled  afler  a 
considerable  struggle;  for  in  a  case  before  Lord  Hardwicke,  {Webb  v.  Claverden^ 
Atk.  424,)  he  acti^y  did  direct  an  issue  upon  a  bill  filed  by  an  heir  who  had  no  obstax 
cle  in  his  way,  and  when  the  cause  came  back,  he  said  he  should  not  give  the  heir  hja 
costs,  because,  he  said,  if  the  party  will  be  so  vexatious  as  to  come  here,  vrhen  he 


116       COURTS  OF  CHANCERY,  1854. 

Boyse  v.  Bossborough. 

court."  Bat  there  is  no  allusion  to  a  mere  bill  to  establish  the  will 
against  the  heir  at  law.  Can  it  then  be  assumed  from  this  passage, 
that  Lord  Bedesdale  meant  to  say^  that,  under  totally  different 
circumstances,  it  was  usual  to  pray  that  the  will  might  be  established  ? 


might  have  gone  to  law,  I  shall  not  give  the  heir  his  costs.  In  Jones  ▼.  Jones^  8  Mer. 
161,  which  &8  now  settled  the  point  with  reference  to  the  right  of  the  heir  to  en- 
deavor to  set  aside  the  will  for  invalidity,  it  is  very  remarkable  the  counsel  do  not  say 
it  never  has  been  done,  but  they  say  that  the  court  has  never  done  this  without  direct- 
ing an  action  or  an  issue ;  and  Sir  W.  Grant  says :  <*  I  do  not  say  that  there  have  not 
been  cases  of  issues  directed  where  it  is  not  opposed — it  is  unnecessary  to  inquire 
whether  there  have  been  or  not ;  this  court  will  not  interfere  to  give  him  that  rc^eC 
That  was  setded  a^r  some  struggle.  Then  Mr.  Russell  also  r^ed  greatly  upon  the 
constant  ezpresaons,  found  over  and  over  again,  no  doubt,  by  the  court,  that  this  court 
cannot  decide  on  the  validity  or  invaliditv  of  a  will.  There  is  no  question  of  that; 
but  the  meaning  of  the  expression  is,  that  the  heir  has  a  right  to  have  the  question 
tried  at  law.  That,  however,  does  not  mean,  that  when  the  vsudity  has  been  tried  at 
law,  the  court  cannot  establish  the  wilL  That  is  the  point  I  have  to  consider.  Now, 
if  so,  of  course  every  decree  for  establishing  a  will,  either  in  the  case  of  a  trust  or 
otherwise,  must  be  wrong.  The  court  always  sends  it  to  an  issue  to  have  the  point 
determined  at  law,  and  £en,  when  it  comes  back,  it  establishes  the  wiU.  That  is  the 
only  case  before  me  that  I  have  to  try. 

Now,  there  was  another  objection  of  Mr.  Russell,  on  the  demurrer  which  was  wholly 
independent  of  the  main  question,  which  was,  that  the  bill  did  not  sufficiently  aver  the 
claim  of  the  heir  at  law ;  but  I  think  that  the  chum  of  the  heir  at  law  is  sufficiently 
averred  in  this  respect,  that  the  bill  does  not  aver  his  title,  but  it  avers  his  claim.  I  do 
not  think  it  is  competent  for  him,  who  appears  on  the  &ce  of  the  bill  to  have  succeeded 
in  his  character  of  heir  in  Ireland,  to  disclaim  his  title  here,  or  to  sav  that  there  are 
any  further  averments  necessary,  than  those  &cts  stated  in  the  bill,  to  support  the 
rights  of  those  persons  proceeding  against  him  as  heir,  he  being  the  person  fixing  them 
in  that  character,  and  who  has  succeeded,  to  a  certain  extent,  in  Ireland,  in  that  charac- 
ter. It  is  veiT  curious  that  the  heir  has  succeeded  in  Ireland  upon  the  question  of 
raising  the  validity  or  invalidity  of  the  wUl,  on  a  bill  which  follows  the  rules  and  regu- 
lations of  this  court ;  he  has  had  the  question  tried  upon  an  issue.  It  is  prol^ble  he 
might  have  alleged  outstanding  terms,  but  it  is  not  so  stated  jn  the  bill ;  but  he  appears 
so  to  have  tried  it,  and  he  appears  to  have  succeeded.  I  do  not  think  that  is  material 
one  way  or  the  other. 

There  were  two  other  grounds  suggested  for  supporting  this  bill,  which,  if  I  could  have 
adopted  them,  would  have  saved  me  a  good  deal  of  difficulty  and  a  good  deal  of  labor ; 
but  I  do  not  feel  that  I  can  rest  on  those  grounds  to  support  the  biU.  The  principal 
ground  was  tlus — if  there  be  an  outstanmng  trust  estate,  and  the  court  interferes  upon 
that  ground,  as  it  has  done  in  some  of  the  cases  which  I  have  referred  to,  then  uiat 
would  apply  to  the  present  bill,  because  this  lady,  after  the  devise,  conveyed  this  estate 
to  trustees ;  and  there  is  an  allegation  in  the  bul  that  these  trustees  cannot  act,  and 
will  not  act,  on  account  of  the  claim  set  up  by  the  heir.  It  would  be  impossible  tc 
sustain  a  bill  upon  such  an  equity  —  an  estate  conveyed  by  a  party  to  his  own  trustee, 
raising,  as  he  says,  a  difficulty  in  the  way  of  his  trving  the  question ;  and  the  proper 
course  would  be,  if  he  was  out  of  possession,  for  him  to  file  a  bill  to  enable  him  to 
bring  proceedings  in  the  name  of  his  trustee ;  or  if  he  was  in  possession,  as  in  this 
case,  and  the  trustee  did  not  take  a  proper  step,  and  supposing  the  other  ground  to 
fail,  which  I  have  disposed  of,  and  it  rested  upon  this  alone,  then  his  proper  course 
would  be  to  have  a  bill  to  perpetuate  testimony  on  that  ground.  There  is  no  obstacle 
to  his  trying  the  rights  The  party  cannot  say,  '*  I  have  the  estate  in  my  own  trustee, 
and  I  am  au:aid  that  will  raise  some  impediment  to  my  txying  the  right  against  the 
heir."  The  equity  a^nst  the  heir  must  be  an  outstanding  legal  estate,  which  he  in 
equity  is  about  to  avad  himself  of.  I  do  not  think  I  could  m  any  way  rest  upon  that 
as  a  ground  for  supporting  the  bill. 

Another  point  has  occurred  to  me,  which  was  this  —  if  it  had  been  a  bill  in  this 
court  in  England,  I  should  have  been  inclined  to  think  the  bill  might  have  been  sup- 
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Lord  Redesdale  also  took  the  same  view — namely,  that  it  was  as  an 
incident  only  to  the  performance  of  trusts  that  the  will  was  estab« 
lished  against  the  heir  at  law  —  in  Devonshire  v.  Newenhamy  2  Sch. 
&  L.  199,  207,  208,  and  in  Lord  FingcM  v.  Blake,  1  My.  &  C.  113, 
115, 116 ;  and  the  persons  who  framed  the  31st  Cieneral  Order  of  the 
26tb  August,  1841,  must  also  have  taken  the  same  view  of  the  case. 
The  following  cases  are  also  authorities  for  this  view:  Harris  v. 
itg-ledew,  3  P.  Wms.  91 ;  BoaUe  v.  BbmdelU  19  Yes.  494 ;  Morrison 
V.  Amoldj  Id.  670 ;  and  Cotton  v.  WUson^  3  P.  Wms.  190 ;  as  is  also 
Sir  K  Sugden's  Concise  View  of  Vendors  and  Purchasers,  p.  327. 
This  latter  authority  is  wholly  inconsistent  with  the  supposition  that 
such  a  bill  as  the  present  will  lie,  for  the  court  would  not  compel  a 
purchaser  to  accept  a  doubtful  title  if  the  devisee  could  have  placed 
him  beyond  all  danger.  If  such  a  bill  as  the  present  will  lie  against 
the  heir  at  law,  there  will  be  no  reciprocity  for  an  heir  at  law  in  pos- 
session. Pemberton  v.  Pembertony  13  Ves.  290 ;  Jones  v«  JoneSy  3  Mer* 
161 ;  Mackrell  v.  Simty  2  Mad.  34,  note.  The  only  case  in  which  a 
bill  like  the  present  has  been  sustained  is  Orove  v.  Youngy  5  De  G. 
&  S.  38 ;  s.  c.  9  Eng.  Rep.  47.  The  bill  in  that  case  was  filled  by 
the  direction  of  Lord  Cottenham  in  Orove  v.  Bastardy  2  Ph.  619 ;  but 
I  submit,  that,  as  there  were  trusts  declared  by  the  will  in  that  case, 
what  the  Lord  Chancellor  meant  was,  that  the  ordinary  bill  should 
be  filed  —  that  is,  to  execute  the  trusts  and  establish  the  will ;  and 
although  the  bill  in  Orove  v.  Young  did  not  ask  that  the  trusts  might 
be  performed,  but  was  confined  to  asking  that  the  will  might  be 
established,  still,  it  cannot  be  cited  as  an  authority  for  the  other  side, 
as  the  objection  was  not  taken,  and  the  heir  was  not  unwilling  to  try 
the  validity  of  the  will. 

[Knight  Bruce,  L.  J.  The  present  question  was  not  alluded  to  in 
that  case.] 

There  is  another  ground  upon  which  this  court  would  entertain  the 
jurisdiction  to  establish  the  will,  where  there  are  trusts  to  be  per- 
formed by  the  court,  and  that  is  from  feelings  favorable  to  the  heir. 
A  suit,  instituted  to  execute  the  trusts  of  a  will,  is  a  proceeding  es- 
sentially hostile  to  the  heir  —  it  is,  in  fact,  disposing  of  his  estate; 


ported.  There  appears  to  have  been  a  bill  hy  the  heir  impeaching  the  yalidlty  of  the 
will  simplicUerj  and  an  issue  directed  and  tried  upon  that  Of  coarse,  if  all  had  hap- 
pened in  this  court  which  is  stated  in  this  hfll,  tne  case  woidd  hsve  been  concluded, 
but  the  &ct  of  the  existence  of  another  suit  in  this  court  woidd  probably  have  siven 
to  the  other  parties  a  right  to  file  a  cross  bill  to  establish  the  will  But  there  being 
a  litigation  in  LreL&nd  to  recoTer  the  Irish  estates,  that  would  give  no  species  of  equity 
in  respect  of  a  cross  bill,  nor  a  special  equity  in  the  nature  of  a  bill  of  peace,  more 
especially  as  the  heir  has  succeeaed ;  and  therefore  he  could  not  be  supposed  to  be 
proceeding  vezatiously  to  contest  those  rights  which  he  has  there  established.  It 
seems  to  me,  therefore,  to  be  really  brought  back  to  the  simple  question,  which  the 
court  cannot  avoid  dealing  with ;  and  although  the  case  is  new  in  substance,  it  does 
seem  to  me  that  there  is  a  mass  of  authority  which  I  should  have  to  get  rid  of,  if  I 
were  to  hold  that  a  party  taking  under  a  mere  devise  of  this  sort  were  not  allowed 
to  file  a  bill  in  this  court  to  have  the  will  established.  On  that  ground,  therefore,  I 
oyermle  the  demurrer,  but  it  will  be  without  costs,  of  course. 
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therefore  the  court,  before  it  does  any  thing  prejudicial  to  him,  gives 
him  the  opportunity  of  contesting  it.  The  following  are  cases  illus- 
trating this  principle,  where  the  court  had  regard  to  the  interest  of 
both  parties.  French  v.  Baron^  Dick.  138 ;  Caior  v.  Butler^  Id.  438 ; 
Bannister  v.  Wood^  Id.  699 ;  WinJUld  v.  Lambert^  Id.  337 ;  Wood  v. 
&ane,  8  Price,  613 ;  Talbot  v.  Earl  Radnor j  3  My.  &  K.  252 ;  Tatham 
V.  Wriffhtj  2  Russ.  &  M.  13 ;  and  Slake  v.  Forster,  2  Ball  &  B.  387. 
[He  referred  also  to  the  form  of  decree  to  establish  a  will,  Seaton, 
82.] 

Younge  (with  him)  referred  to  the  fourth  report  of  the  Ck>mmis- 
sioners  on  the  Law  of  Real  Property,  pp.  25,  37,  and  to  2  Story's 
Eq.  Jur.  4th  ed.  pi.  1447,  and  note.  He  produced  also  an  extract  of 
the  case  of  Mackrell  v.  Hunt^  {ubi  sup.)  from  Reg.  Lib.,  the  substance 
of  which  is  stated  by  the  Lord-Chancellor  and  Sir  G.  J.  Turner,  L.  J., 
in  their  judgments. 

[Knight  Bruce,  L.  C.  There  is  no  reason  for  the  limited  juris- 
diction that  would  not  be  in  favor  of  making  it  universal :  the  heir  in 
each  case  says  the  will  is  invalid.  I  want  to  hear  a  reason  why  the 
rule  should  be  limited  by  the  example.  The  jurisdiction  is  useful, 
and,  to  my  mind,  the  only  wonder  is,  that  it  is  confined  to  cases  of 
wills,  and  not  extended  to  all  instruments  liable  to  be  contested. 
What  is  it  to  the  heir  at  law  whether  the  instrument  which  he  alleges 
to  be  invalid,  raises  trusts  or  not  ?] 

Prior  (with  them)  referred  to  Sheffield  v.  The  Duchess  of  Bucking' 
hamshire^  1  Atk.  628. 

The  Solicitor' GeneraL  There  is  a  fallacy  in  the  argument  of  the 
other  side.  They  admit  that  this  court  has  jurisdiction  to  establish 
the  will  when  that  is  incidental  to  the  performance  of  something  else 
asked  by  the  bill ;  but  I  submit  that  such  a  suit  is  divided  into  two 
parts  —  one,  in  which  the  heir  at  law  is  interested,  the  other,  in  which 
he  is  not  interested ;  it  is  bounded,  as  to  the  heir  at  law,  to  the  ques- 
tion of  the  validity  of  the  will ;  with  the  other  matters  he  has  nothing 
whatever  to  do ;  and  when  the  will  is  established,  the  heir  at  law  is 
dismissed.  The  other  side  wish  your  lordships  to  infer  a  universal 
negative  proposition  from  a  series  of  affirmative  ones;  but  the  cases 
upon  which  they  have  relied,  cannot  be  understood  without  assuming 
that  there  is  a  jurisdiction  in  this  court  as  between  the  devisee  and 
the  heir  at  law.  The  origin  of  this  jurisdiction  may  have  been  this. 
The  heir  at  law,  according  to  the  common  law,  might  exercise  his 
own  judgment  as  to  when  or  how  he  would  have  the  question  of  the 
invalidity  of  the  will  tried ;  he  was,  therefore,  under  great  advantages, 
as  he  might  wait  until  the  evidence  in  support  of  the  will  was  lost ; 
but  the  court  of  equity  has  allowed  the  devisee  to  come  here  to  have 
that  question  decided,  which  ought  not  to  be  left  undecided. 

[Lord  Chancellor.  I  do  not  see  that  inequality ;  for  if  the  devisee 
was  in  possession,  and  feared  that  the  will  might,  at  some  future 
time,  be  contested,  he  might  come  here  to  perpetuate  testimony;  and 
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if  tbe  heir  at  law  was  in  possession,  the  devisee  might  lie  by  until  the 
evidence  against  the  validity  of  the  will  was  lost.  It  seems  strange, 
if  the  devisee  is  entitled  to  nave  the  more  effectual  remedy  by  such  a 
bill  as  the  present,  that  devisees  should  have  resorted  to  bills  to  per- 
petuate testimony.  I  see  that  the  Vice-Chancellor  deals  with  that 
point  in  his  judgment,  but  he  falls  into  a  mistake  when  he  says  that 
the  defendant  could  not  cross-examine  the  witnesses.] 

Tbe  Vice- Chancellor  meant  ^<  so  effectually."    AngeU  v.  Angell^  1 
Sim.&  S.  83. 

Qiims.  I  submit  that  there  is  in  this  court  an  inherent  jurisdiction 
to  establish  wills  of  real  estate  against  the  heir  at  law ;  and  tha^ 
where,  in  modern  times,  you  find  instances  of  the  will  being  estab- 
lished in  cases  where  there  happened  to  be  devises  upon  trust,  you 
are  to  take  those  cases,  not  as  exceptional,  but  as  a  part  of  the  d 
priori  and  larger  jurisdiction.  The  other  side  say,  that  if  our  propo- 
sition be  correct,  there  would  be  authorities  in  favor  of  it ;  and,  we 
submit  that  the  early  cases  referred  to  by  Sir  W.  P.  Wood,  V.  C,  in 
bis  judgment,  are  distinct  authorities  that,  at  that  early  time,  this 
court  assumed  very  great  general  authority  in  establishing  wills  of 
real  estate.  But,  then,  the  case  of  Kerrick  v.  Bransbyy  3  Bro.  P.  C. 
358,  altered  the  practice,  and,  instead  of  this  court  deciding  on  the 
validity  of  wills,  the  practice  has  been  to  send  an  issue  to  a  court  of 
law.  I  submit  that  none  of  the  cases  cited  by  the  other  side,  prove 
the  existence  of  the  distinction  contended  for.  In  Bumey  v.  Eyre^  3 
Atk.  387,  there  is  no  allusion  whatever  to  the  existence  of  any  trust. 
In  Bootle  v.  BlundeU^  19  Ves.  494,  Lord  Eldon  speaks  without  any 
qualification  of  "  an  establishing  bill."  Surely,  that  generic  name 
would  not  have  been  given  to  it  unless  it  was  a  bill  for  that  particular 
purpose.  No  one  can  read  Lord  Cottenham's  observations,  in  Grove 
V.  Bastardy  2  Ph.  619j  and  suppose,  for  a  moment,  that  he  had  in  his 
mind  any  idea  that  he  was  dealing  with  a  case  of  trusts ;  he  was  not 
called  upon  to  execute  the  trusts ;  they  w^ere  being  executed  out  of 
court,  and  he  put  it  simply  by  analogy  to  a  Scotch  <'  declarator ; "  his 
decision,  therefore,  cannot  be  limited  to  a  case  of  trusts.  Upon  what 
principle,  then,  is  the  jurisdiction  to  be  limited?  If  it  is  upon  tbe 
principle  that  there  are  trusts  to  be  executedi  why  is  not  the  jurisdic- 
tion to  be  extended  to  a  deed  creating  trusts,  which  deed  is  liable  to 
be  contested  ?  Why  is  not  an  heir  in  tail  to  be  brought  before  the 
court  to  have  a  disentailing  deed,  containing  trusts,  established  against 
him  ?  Could  the  extinction  of  the  trust,  after  the  issue  has  been  tried, 
be  pleaded  as  a  good  plea  puis  darrein  continuance  7  This  argument, 
therefore,  proves  too  much.  Then,  the  other  side  say,  that  if  this 
bill,  by  a  devisee  in  possession,  be  right,  there  would  be  no  reciprocity 
in  favor  of  an  heir  in  possession.  I  do  not  admit  that;  for  Lord  Eldon, 
in  Pemberton  v.  Petnberion^  13  Ves.  290,  speaking  of  the  right  of 
heirs  at  law  to  file  a  bill  to  set  aside  a  will,  says :  '<  I  will  not  say  that 
in  some  cases  they  may  not  apply  to  have  a  will  delivered  up,  as  an 
instrument  that  ought  not  to  vex  their  title."  But,  suppose  there 
is  no  reciprocity  for  the  heir  at  law  in  such  a  case  as  the  present, 
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would  there  be  such  reciprocity  for  the  heir  in  the  case  of  a  devise  upon 
trusts?  The  argument  of  reciprocity,  therefore,  also  proves  too  much. 
Can  the  decree  in  Ireland  be  considered  a  bar  to  this  suit  ?  I  submit 
not,  for  it  is  well  settled  that  a  decree  is  only  a  good  bar  to  a  suit 
wl;iere  two  things  concur — first,  the  subject-matter  of  the  suits  must 
be  the  same ;  and,  secondly,  the  court  making  the  decree  must  have 
complete  jurisdiction.  Ricardo  v.  OarcUiSy  12  CI.  &  Fin.  368 ;  Story's 
Confi.  Laws,  ss.  543, 551, 552 ;  Pike  v.  Hoare^  Amb.  428 ;  the  opinion 
of  Charles  York,  1  Col.  Jur.  248 ;  Lord  DUlon  v.  Alvares^  4  Ves.  357. 

Swanston,  in  reply.  I  deny  the  existence  of  the  general  jurisdiction 
asserted  by  the  other  side.  It  would  be  against  first  principles.  One 
party  being  in  possession,  and  the  other  out  of  possession,  upon  what 
principles  of  equity  is  this  court  to  compel  either  party  to  litigate  ?  I 
submit  that  this  court  will  not  interfere  with  the  law,  unless  upon 
some  equitable  principles.  In  Simpson  v.  Lord  Hbwden^  3  My.  &  C. 
108,  Lord  Cottenham  says :  '^  Why  should  a  court  of  equity  in  this 
case  assume  to  itself  the  decision  of  a  mere  legal  question,  contrary 
to  its  usual  practice  ?  "  I  say  that  the  ground  for  the  distinction  be- 
tween a  bill  to  establish  a  will,  where  there  are  trusts,  and  where 
there  are  none,  is  this — that  in  the  one  case  the  ancestor,  under 
whom  both  parties  claim,  has  created  a  trust  which  the  court  is  called 
upon  to  execute.  There  could  be  no  advantage  in  a  bill  for  perpetu- 
ating testimony  over  a  bill  to  establish,  unless  the  will  was  fraudu- 
lent. And  the  judgment  of  the  Vice- Chancellor,  on  this  point,  seems 
to  make  it  necessary  to  assume  the  existence  of  a  practice  favorable 
to  fraudulent  wills. 

[Knight  Bauce,  L.  J.  A  bill  to  perpetuate  testimony  can  scarce^ 
ly  be  considered  a  litigation,  but  a  bill  to  establish  a  wUl  is  a 
decided  litigation,  since  Kerrick  v.  Bransby^  vbi  sup.'] 

Mr.  Cairns  has  contended  that  my  argument  proves  too  much  but 
I  submit  that  the  distinction  upon  which  I  rely,  exactly  points  to  the 
cardinal  point  of  the  case.  The  court,  in  the  case  in  which  I  admit 
the  jurisdiction,  must  execute  the  trust.  If  I  could  put  the  case  of  an 
equitable  heir,  the  analogy  would  be  perfect,  and  the  reciprocity  com- 
plete; but  it  is  the  very  absence  of  this  equity  that  excludes  the  heir. 

[Lord  Chancellor.  Suppose  a  devise  of  Blackacre  to  A,  upon 
certain  trusts,  and  a  devise  of  Whiteacre  to  B,  in  fee,  and  there  is  a 
bill  to  carry  into  execution  the  trusts  of  Blackacre,  what  is  the  form 
of  the  issue  in  such  a  case  ?  Is  it  devisavit  vel  non  as  to  Blackacre, 
or  generally  ?  ] 

Generally ;  the  issue  does  not  try  the  particular  devise,  but  the 
validity  of  the  will.  [He  referred  to  Strickland  v.  Strickland^  6  Beav. 
77.] 

The  Solicitor'  General^  in  reply  upon  Strickland  v.  Strickland^  said 
that  the  question  there  was  not  between  a  devisee  and  the  heir,  but 
in  effect  between  devisee  and  devisee,  the  heir  at  law  being  a  devisee; 
and  that  the  point  about  establishing  the  will  against  the  heir  at  law 
was  never,  for  a  moment,  alluded  to. 
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Swanston.  The  heir  at  law,  thoagh  a  devisee,  would  take  under 
his  better  title. 

February  11.  Lord  Chancellor,  ^Lord  Cranworth.)  The  ques- 
tion in  this  case  is,  whether  the  legal  devisee  of  real  estate,  devised 
to  him  not  upon  trust,  but  for  his  own  benefit,  can  file  a  bill  against 
the  heir  praying  to  have  the  will  established.  This  question  arose 
upon  a  demurrer  that  was  heard  before  Sir  W.  P.  Wood,  V.  C,  in 
the  last  year,  and  the  Vice-Chancellor  overruled  the  demurrer.  There 
were  certain  minor  questions,  but  as  we  have  all  come  to  the  con- 
clusion which  the  Vice-Chancellor  did,  that  such  a  bill  can  be  sus- 
tained, it  is  quite  idA  to  discuss  whether  or  not  there  is  on  the  face 
of  the  bill  something  that  might  have  sustained  it  if  we  had  not  gone 
along  with  the  Vice-Chancellor  in  his  general  view  of  the  case ;  and 
I  shall  assume,  therefore,  that  that  is  the  only  question  which  we 
have  to  determine.  Now,  I  may  begin  by  saying  that  the  Vice- 
Chancellor  went  so  very  fully  into  the  authorities,  and  commented 
upon  them  with  so  very  much  ability,  that  I  was  at  one  time  disposed 
ta  deal  with  this  question  merely  as  the  house  of  lords  has  sometimes 
been  in  the  habit  of  doing  when  they  entirely  affirm  that  which  has 
taken  place  in  the  court  below,  and  simply  to  say  I  agree  (speaking 
for  myself)  with  the  judgment  below,  and  to  say  no  more.  But 
rather  distrusting  myself,  and  fearing  that  it  tnight  be  thought  I  had 
not  given  the  subject  the  full  attention  which  it  deserved,  if  I  took 
that  course,  I  have  thought  it  necessary  shortly  to  state  what  are  the 
grounds  on  which  I  arrive  at  the  conclusion  at  which  the  Vice-Chan- 
ceUor  has  arrived.  Now,  primd  faciei  an  heir  at  law,  like  any  other 
person,  has  a  right  to  choose  his  own  time  for  asserting  his  rights ; 
and,  therefore,  when  any  one  contends  that  he  has  a  right  to  say  to 
the  heir  at  law,  '^  If  you  do  not  assert  your  right  now,  you  shall 
never  assert  it,"  he  has  a  right  to  call  upon  the  court  to  say  that  the 
burden  of  proving  that  any  such  right  exists  is  on  the  party  making 
such  an  assertion ;  and  the  question  is,  whether  it  is  established  by 
the  plaintiff  in  this  case,  that  the  devisee  has,  on  principle  or  au- 
thority, such  a  sight  No  general  principle  can  be  said  to  exist  that 
enables  a  party  at  all  times  to  say  to  every  person  who  has  or  who 
may  have  an  adverse  claim  against  him,  that  he  must  assert  it  at 
any  particular  time. 

There  is  that  case  which  was  referred  to  in  the  argument  by  Sir 
G.  J.  Turner,  L.  J.,  of  Baker  v.  Shelboumey  an  old  case  in  the  Cases 
in  Chancery.  That  was  the  case  of  an  apprentice,  who,  after  his 
time  was  out,  filed  a  bill  against  his  master  to  compel  him  to  sue  him 
on  covenants  alleged  to  have  been  broken,  then,  or  not  to  sue  at  all ; 
and  the  court  sustained  such  a  bill.  Wbet)ier  it  might  or  not  have 
been  useful  to  have  adopted  that  as  an  universal  rule,  to  have  some 
limit  fixed  within  which  parties  might  have  asserted  their  rights,  I  do 
not  stop  to  speculate.  1  cannot  find  that  that,  as  an  universal  and 
general  principle,  has  been  acted  upon ;  but  there  is  a  class  of  cases 
in  which  it  has  been  acted  upon  universally,  that  if  one  may  take 
the  volumes  of  equity  cases,  you  will  find  that  one  half  the  cases  con- 
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sist  of  cases  of  the  nature  to  which  I  am  about  to  refer.  I  mean  the 
common  case  of  bills  filed  by  parties  to  establish  wills,  and  to 
have  the  trusts  carried  into  execution.  Those  are  all  cases  of  parties 
filing  a  bill  to  compel  the  heir  at  law  to  assert  his  right  at  the  time 
at  which  it  is  convenient  for  the  plaintiff  that  it  shall  be  asserted, 
instead  of  leaving  it  to  him  to  assert  it  at  the  time  he  shall  choose  for 
himself.  Those  are,  I  need  not  say,  the  commonest  class  of  bills  that 
are  known  in  this  court.  Now,  I  must  confess  that  I  cannot  satisfy 
myself  as  to  what  has  been  the  origin  of  the  jurisdiction.  Whether 
further  antiquarian  research  might  have  led  me  to  a  conclusion  on 
that  subject  more  satisfactory  to  my  own  mind  or  not,  I  am  not  able 
to  say.  I  see  that  the  Vice- Chancellor  seemff  to  think,  that  in  all 
probability  it  arose  from  the  circumstance  that  originally  all  devises 
were  necessarily  cognizable  in  this  court  only,  because,  putting  aside 
customary  lands,  devises  could  only  be  declarations  of  uses  upon 
feoffments  that  had  been  made  of  land ;  and  before  the  Statute  of 
Uses,  when  they  were  in  the  nature  of  what  are  now  called  trusts, 
they  came  of  course  to  be  decided  in  this  court,  and  in  this  court 
only.  Whether  that  was  the  origin,  I  know  not.  I  am  not  at  all 
satisfied  that  it  might  not  be  on  a  different  principle,  namely,  this  — 
with  respect  to  personal  estate,  there  was,  from  the  earliest  times,  a 
mode  of  at  once  forcing  a  party,  who  asserted,  or  might  assert,  that 
a  deceased  person  had  died  Intestate,  to  litigate  that  question  of 
testacy  or  intestacy,  and  to  have  it  decided  at  once.  I  am  not  clear 
that,  referring  to  personal  estate,  it  might  not  have  been,  whether 
rightly  or  wrongly,  per  fas  or  per  nefasy  convenient  to  mankind  that 
that  course  should  be  adopted  with  respect  to  real  estate  as  well  as 
personal  estate.  It  may  be  that  the  court  took  upon  itself  the  right 
to  exercise  the  jurisdiction,  and  has  exercised  it  so  long  that  the  right 
to  exercise  it  can  no  longer  be  questioned. 

But  putting  aside  that  antiquarian  view,  the  real  question  is, 
whether  the  cases  which  have  been  decided,  (of  which  there  are 
authorities  innumerable,)  that  bills  may  be  filed  compelling  the  heir 
at  law  to  litigate  the  question  at  once,  or  not  at  all,  when  there  is  a 
devise  in  trust,  govern  the  case  when  there  is  no  trust  Now,  the 
defendant  in  this  case,  who  has  demurred,  says  they,  do  not  govern 
such  a  case,  because  the  ground  of  interference  in  the  case  of  a  devise 
of  trusts  is  the  necessity  of  the  case,  for  that,  without  such  an  estab- 
lishment of  the  will,  the  court  cannot  safely  execute  the  trusts.  Now, 
I  confess  that  appears  to  me  a  most  unsatisfactory  distinction,  and 
in  fact  no  explanation  at  all,  because  the  legal  right  which  is  inter- 
fered with  is  paramount  to  the  question  of  trust  or  no  trust.  It  is 
the  legal  right  of  a  party  claiming  adverse  to  both  —  the  legal  right 
of  the  heir,  he  being  an  entire  stranger  to  what  the  objects  of  the 
trusts  are.  The  grievance  to  him,  if  it  be  a  grievance,  is,  that  he  is 
compelled  to  litigate,  not  at  the  time  he  thinks  fit.  Then  the  nature 
of  the  interest  of  the  opposing  party  is  to  him  perfectly  immaterial. 
A  will  may  contain,  and  almost  always  does  contain,  devises  upon 
trust,  and  legal  benefical  devises  also,  very  likely  to  the  same  person. 
In  such  a  case,  the  title  of  the  devisee  to  establish  the  will  could  not 
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be  controverted,  and  each  a  bill  will  eaure,  as  to  both  the  parties, 
both  as  to  that  which  is  devised  to  him  in  trust,  and  as  to  that  which 
is  devised  to  him  beneficially,  for  the  decree  is,  that  the  will  is  well 
proved  —  that  is,  the  whole  will.  The  will,  therefore,  may  be  estab< 
lished  in  favor  of  a  legal  devisee,  if  there  is  any  devise  to  him  on 
trusts ;  and  it  seems  to  my  mind  absurd  that  any  right  to  establish 
the  will  in  respect  of  my  interest  as  legal  devisee  of  Blackacre  shall 
depend  on  there  being  another  devise  of  Whiteacre  to  me  on  certain 
trusts.  In  the  case  of  an  alleged  devise  on  trusts,  the  assertion  of  the 
claimant  is,  that  the  deceased  has,  by  his  will,  given  the  estate  in 
question  subject  to  the  discharge  of  certain  duties.  If  there  are  no 
trusts,  his  assertion  is,  that  the  deceased  has  given  him  an  estate  for 
his  own  benefit,  and  without  any  devise  attached  to  it ;  and  in  this 
respect  the  two  claims  differ.  But  the  proposition  of  the  heir  is  in 
both  cases  precisely  the  same.  He  says :  ^^  I  deny  that  the  deceased 
has  given  you  the  estate  at  all."  Surely,  when  it  is  once  established 
in  the  former  d^se  that  the  heir  may  be  called  upon  to  litigate  the 
adverse  right  at  the  wish  of  the  party  asserting  it,  the  consequence 
must  be  that  the  same  privilege  exists  in  the  latter  case  also.  The 
objection  is,  that  such  a  bill  is  an  interference  with  the  adverse  right 
of  the  heir.  As  this  interference  is  not  a  valid  objection  in  the  one 
case,  I  do  not  see  how  it  can  be  so  in  the  other.  To  the  heir,  the 
two  cases  are  identicaL 

But  then  it  was  said,  whatever  may  be  the  theory  on  the  subject, 
the  authorities  are  opposed ;  there  is  no  precedemt  for  such  a  bill,  and 
the  precedents  are  against  it.  This  brings  me  to  consider  what  the 
authorities  are,  and  how  far  they  really  bear  on  the  case ;  for  I  admit, 
that  although  principle  may  be  in  favor  of  such  a  construction  as  I 
ani  led  to  put  on  it,  yet,  if  authority  runs  in  a  contrary  direction,  it 
is  just  one  of  those  cases  in  which  i  should  bow  to  authority*  Now, 
it  is  admitted  that  there  is  no  direct  authority-^ at  least,  i  assume 
for  the  present  that  there  is  no  direct  authority.  I  am  aware  that  it 
will  not  perhaps  be  admitted  to  be  quite  correct  to  say  there  are  no 
authorities,  but  at  present  I  will  assume  there  are  no  authorities.  I 
will  pass  over  that  for  the  present,  and  will  advert  io  it  presently. 
Independently,  however,  of  the  question,  whether  there  is  any  author- 
ity or  not  in  favor  of  the  conclusion  of  the  defendant,  there  are,  at  all 
events,  many  authorities  relied  on  of  a  negative  character.  In  the 
first  place,  Mr.  Swanston  relied  very  much  —  I  need  not  say  he  put 
the  argument  very  strongly  and  very  forcibly,  and  at  one  time  it  very 
much  influenced  my  mind,  and  led  me  to  have  some  doubt  upon  the 
subject — he  relied  very  much  on  what  is  said  by  Lord  Redesdale 
in  Mitford  on  Pleading,  and  that  Lord  Redesdale  speaks  there  of  the 
different  sorts  of  bills,  and  mentions  bills  to  perpetuate  testimony, 
and  bills  to  establish  and  cariry  into  execution  the  trusts  of  a  will  of 
real  estate,  but  he  makes  no  mention  of  bills  merely  to  establish. 
That  no  doubt  is  so,  but  I  conceive  that  may  be  explained.  Men* 
tioning  bills  to  establish  and  carry  trusts  into  execution  may  be 
explained  by  the  fact  that  that  constitutes  so  very  large  a  portion  of 
bills  to  establish,  that  he  instances  that  which  is  the  common  case— 
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the  case  of  99  out  of  100,  and  probably  of  999  out  of  1,000.  He 
speaks  of  them  as  illustrated  by  that  which  is  the  common  and  well- 
known  bill  of  that  description.  The  passage  in  Lord  Redesdale's 
treatise  is  this  (p.  139):  ^'To  a  bill  to  carry  into  execution  the  trusts 
of  a  will  disposing  of  real  estate  by  sale  or  charge  of  the  estate,  the 
heir  at  law  of  the  testator  is  deemed  a  necessary  party,  that  the  title 
may  be  quieted  against  his  demand,  for  which  purpose  the  bill  usually 
prays  that  the  will  may  be  established  against  him  by  the  decree  of 
the  court;  but  if  the  testator  has  made  a  prior  will,  containing  a  dif- 
ferent disposition  of  the  same  property,  and  which  remains  uncan- 
celled and  has  not  been  revoked  except  by  the  subsequent  will,  it  has 
not  been  deemed  necessary  to  make  the  persons  claiming  under  the 
prior  will  parties ;  though,  if  the  subsequent  will  be  not  valid,  those 
persons  may  disturb  the  title  under  it,  as  well  as  the  heir  of  the  tes- 
tator. If,  however,  the  prior  will  is  insisted  upon  as  an  effective 
instrument,  notwithstanding  the  subsequent  will,  the  persons  claim- 
ing under  it  may  be  brought  before  the  court  to  qui6t  the  title,  and 
protect  those  who  may  act  under  the  orders  of  the  court  in  executing 
the  latter  instrument."  Then  he  says,  if  there  is  no  heir  at  law,  you 
can  make  the  attorney-general  a  party ;  and  if  the  heir  is  abroad, 
although  the  court  may  not  decree  or  declare  the  will  welf  proved 
against  the  heir,  it  will  execute  the  trusts.  Now,  Lord  Redesdale 
was  there  showing  that  a  court  of  equity  requires  all  persons  inter- 
ested to  be  parties.  He  'shows  in  the  prior  passage  that  all  residuary 
legatees  must  be  parties,  and  all  parties  claiming  the  proceeds  of  the 
real  estate  when  sold ;  and  then  he  explains  the  nature,  extent,  and 
qualifications  of  the  rule ;  then  he  proceeds  to  that  passage  which 
I  have  read,  and  which  is  relied  upon ;  but  it  does  not  appear  to  me 
that  that  passage  necessarily,  or  even  naturally,  implies  that  the 
existence  of  the  trust  is  a  condition  without  which  the  court  could 
not  establish  the  will.  It  may  well  imply,  that  whereas  all  parties 
acting  under  a  will  may  either  rely  on  the  will,  as  on  any  other 
instrument,  or  may  in  the  first  instance  establish  it  conclusively,  as 
probate  does  in  respect  of  personal  estate,  the  parties  may  generally 
do  that ;  but  that  being  what  the  parties  may  do,  the  rule  of  the  court 
is,  never  to  act  on  the  will  without  first  establishing  it,  unless  there  are 
special  reasons  for  so  doing;  and  I  cannot  help  thinking,  that  if 
Lord  Redesdale  had  understood  that  the  existence  of  a  trust  was  a 
necessary  condition  precedent  to  the  right  of  establishing' the  will,  he 
would  have  enunciated  that  as  a  distinct  proposition,  and  not  have 
left  it  to  mere  inference. 

Mr.  Swanston  relied  also  upon  a  case  before  that  very  learned 
judge,  in  Ireland,  of  Devonshire  v.  Netoenham,  2  Sch.  &  L/  199,  as 
confirmatory  of  the  view  which  he  supposes  to  be  fairly  deducible 
from  that  passage  in  Lord  Redesdale's  treatise  on  pleading.  I  have 
attentively  considered  that  case,  but  I  cannot  think  that  it  bears  out 
any  such  proposition.  That  was  the  case  of  a  bill  to  establish  and 
carry  into  execution  the  trusts  of  a  will  of  real  estate ;  and  one  party, 
who  was  made  a  party  defendant,  was  a  person  who  demurred  on 
the  ground  that  he  had  no  interest,  and  ought  not  to  have  been  made 
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a  Darty  under  these  circamstaiioes.  The  testator  had  been  tenant  in 
^an,  but  be  suffered  a  recovery,  which  barred  the  entail,  unless  there 
was  some  defect  in  the  recovery,  and  devised  the  estate.  The  bill 
was  filed  by  the  parties  claiming  under  those  devises,  one  of  them, 
and  the  principal  party  interested,  in  truth,  being  the  heir  in  tail  of 
the  testator,  who  was  entitled  quacumqt$e  via.  £itber  he  was  heir  in 
tail  if  ther^  was  no  valid  recovery  saftered,  or  he  was  devisee  if  there 
was  a  valid  recovery,  and  so  he  would  claim  the  interest,  or  the  main 
part  of  the  interest,  under  the  will ;  but  in  filing  a  bill  to  establish 
and  carry  into  execution  the  trusts  of  that  will,  the  parties  made  as  a 
codefendant  the  person  who  would  have  been  entitled  as  tenant  in 
tail  in  remainder,  in  case  the  recovery  was  not  well  suffered ;  but 
Lord  Redesdale  held  that  he  oould  not  be  called  on  to  answer,  and 
that  it  was  a  novelty  as  was  pointed  out.  In  the  first  place,  there 
was  no  suggestion  ot  any  reason  why  the  recovery  was  not  a  valid 
recovery.  He  said :  ^'  I  would  not  listen  to  such  a  suggestion  on  a 
bill,  as  a  doubt  whether  Saltarum's  case  was  rightly  decided,  and 
whether  a  common  recovery  would  bar  a  tenancy  in  tail."  There* 
fore,  he  said,  there  is  no  pretence  for  any  such  suggestion,  apd  this 
party  might  properly  have  demurred ;  and  he  points  out,  that,  at  all 
events,  he  was  only  tenant  in  tail  in  remainder,  expectant  upon  the 
interest  of  the  tenant  in  tail,  who  was  Pelbam ;  and,  in  truth,  there 
was  no  tenancy  in  tail  in  existence,  for  it  had  been  barred.  It  is 
true,  that  was  the  case  of  a  bill  to  establish  and  carry  into  execution 
the  trusts  of  a  will ;  therefore,  it  is  no  authority  in  favor  that  such  a 
bill  as  this  may  be  filed  if  there  were  no  trusts,  but  leaves  that  ques- 
tion entirely  untouched.  A  great  number  of  authorities  were  cited, 
which  I  confess  I  thought  had  but  small  bearing  on  the  case,  from 
Dickens's  Reports,  to  show  when  the  court  would  proceed  to  execute 
the  trusts  of  a  will  without  the  presence  of  the  heir  at  law.  A  well* 
known  exception  is,  that  if  yon  cannot  get  the  heir  at  law,  the  court 
will  still  execute  the  trusts,  although  you  cannot,  in  the  abseuceb  of 
the  heir  at  law,  bind  him.  Other 'cases  were  cited  on  other  branches 
of  the  argument,  which  I  will  not  advert  to  now. 

But  I  will  advert  to  what  was  the  next  argument  deduced  from  the 
supposed  negative  authority  of  Lord  Redesdale.  It  was  this.  It 
was  said,  although  there  is  no  direct  authority,  strong  inference  may 
be  deduced  from  this  fact -^  that  there  are  innumerable  cases  of  bills 
to  perpetuate  testimony.  Now,  it  is  said  such  bills  never  would  have 
been  filed  if  parties  might  have  filed  such  a  bill  as  the  bill  now 
under  consideration ;  that  if  parties  could  have  established  the  will 
at  once,  they  never  would  have  filed  bills  merely  to  perpetuate  testi- 
mony ;  that  such  bills  are  very  frequent ;  for  that  we  do  not  want 
any  authority,  but  we  were  reminded  of  this — that  it  has  given  rise 
to  the  common  expression  of  ^  a  will  proved  in  chancery."  I  confess 
that  argument  also  struck  me  as  being  entitled  to  veiy  considerable 
weight ;  and  I  do  not  know  that  I  can  show  quite  satis&ctorily  to  my 
own  mind,  why  it  is  that  parties  have  had  recourse  to  such  biUs  when 
they  might  have  had  bills  to  establish  wills.  But  I  think  I  see  some 
reason.    In  the  first  place,  it  was  an  infinitely  less  expensive  mode, 

11* 
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because  there  was  no  bringing  the  bill  to  a  hearing  at  all.  It  is  tme 
that  the  party  had  to  pay  the  costs  of  filing  the  bill  and  examining 
witnesses,  but  he  had  not  to  incur  the  costs  of  a  hearing,  at  all  events, 
and  thus  he  was  saved  a  good  deal  of  expense.  At  the. same  time,  K 
must  make  this  remark  —  that  when  we  find,  in  old  authorities  of  a 
century  and  a  half  ago,  reference  to  bills  for  <'  proving  a  will  in  chan- 
cery," I  should  quite  concur  in  an  observation  made  by.Sir  W.  P. 
Wood,  V.  C,  in  his  judgment  in  this  case,  that  we  must  not  always 
understand  the  court  as  meaning  bills  to  perpetuate  testimony.  It  is 
quite  clear  that  that  expression,  "  a  bill  to  prove  a  will  in  chancery,'' 
was  used  150  years  ago  in  a  very  vague  sense.  It  often  meant  what 
I  consider  to  be  bills  such  as  that  now  under  discussion.  In  a  case 
referred  to  in  the  argument  of  Cotton  v.  Wilsan^  before  Lord  Talbot, 
in  the  year  1733,  this  occurs.  This  was  a  bill  to  establish  a  will,  and 
to  carry  the  trusts  into  execution,  but  tbe  heir  wab  not  a  party.  There 
was  some  reason  why  he  could  not  be  made  a  party ;  I  think,  he  was 
abroad ;  and  then  <^  the  will  was  proved  in  this  court  to  be  duly  exe- 
cuted; but  the  heir,  who  was  beyond  sea,  in  the  East  India  Com- 
pany's service,  though  made  a  party  defendant,  yet  had  not  appeared 
to  or  answered  the  bill ;  and  the  defendant,  Wilson,  though  he  was  at 
first  willing  to  purchase  the  premises,  and  had  entered  on  good  part 
thereof,  yet  other  part  of  this  estate,  on  which  he  had  not  entered, 
being  much  out  of  repair,  the  tenants  racked,  and  the  rents  likely  to 
f&dl,  he  was  now  desirous  of  being  discharged  from  his  purchase ;  and 
it  was  on  his  behalf  insisted,  that  this  being  the  case  of  a  will  not  ' 
proved  in  equity  against  the  heir,  it  was  a  defective  title."  Now, 
certainly,  the  reporter  there  is  speaking  of  a  will  proved  in  equity,  not 
as  a  will  in  respect  of  which  there  had  been  a  bill  filed  to  perpetuate 
tesj^imony,  but  a  bill  in  respect  of  which  there  had  been  a  decree 
establishing  the  will ;  and  then  he  goes  on  to  show  why  it  was  con- 
tended that  the  purchaser  ought  not  to  have  been  compelled  to  com- 
plete his  purchase.  But  the  Lord  Chancellor  says :  ^'  It  is  very  proper 
that  a  will  disposing  of  land  should  be  proved  in  equity,  especially  in 
the  case  of  a  modern  will."  Now,  there  it  is  quite  clear,  that  neither 
the  reporter  in  his  report  of  the  argument,  nor  the  Lord  Chancellor 
in  his  judgment,  was  speaking  of  a  bill  to  perpetuate  testimony  of 
witnesses  —  they  were  talking  of  a  will  proved  in  chancery  as  a  will 
established  by  the  decree  of  the  Court  of  Chancery.  And  in  con-' 
firmation  of  this,  I  must  observe  that  nothing  is  more  common  in 
old  cases,  and  in  books  of  the  highest  authority,  than  to  see  it  stated, 
that,  in  order  to  dispense  with  the  heir  at  law  concurring  in  the  con- 
veyance by  a  devisee,  it  is  useful  and  proper  to  have  the  will  proved 
in  chancery.  That  is  stated,  I  think,  by  Lord  St.  Leonards  in  his 
work,  and  in  much  earlier  works,  and  you  see  it  continually  stated. 
I  therefore  cannot  think,  that  when  you  find  that  statement  made,  it 
is  to  be  assumed  that  the  parties  meant  bills  to  perpetuate  testimony, 
^hat  might  dispense  with  the  concurrence  of  the  heir  at  law,  or  it 
might  not,  because  nobody  can  know  what  it  is  the  witnesses  have 
stated.  It  is  no  security  at  all.  It  might  be  rather  better  if  you  have 
got  honest  witnesses  upon  whom  you  can  rely,  and  it  may  be  an 
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advantage  to  have  the  decree  recorded ;  bat  how  do  yon  know  that 
that  will  dispense  with  the  concarrence  of  the  heir  at  law?  In  order 
to  render  the  heir  at  law's  concurrence  unnecessary,  if  you  have  not 
his  concurrence,  what  you  must  do  is  something  that  will  prevent  his 
disputing  it  hereafter.  That  could  only  be  by  a  bill  to  establish  the 
will ;  and  when  you  see  in  old  cases  such  frequent  mention  of  the 
proposition  that  purchasers  ought  to  have,  particularly  in  recent  wills, 
the  concurrence  of  the  heir,  or  have  the  will  proved  in  chancery,  I 
believe  what  is  there  referred  to  is,  not  what  Blackstone  and  other 
writers  say  is  the  meaning  of  ordinarily  proving  a  will  in  chancery, 
namely,  a  decree  to  perpetuate  testimony,  but  a  decree  establishing 
the  will  against  the  heir  at  law,  so  as  to  prevent  him  from  afterwards 
disputing  it  But  whether  that  be  the  correct  view  of  the  cases  or 
not,  I  have  certainly  come  to  this  conclusion — that  I  do  not  think 
that,  because  there  is  a  particular  proceeding  which  may  be  resorted 
to,  and  which  is  not  that  proceeding  which  is  adopted  in  this  case  — 
not  equally  beneficial,  and  which  has  very  often  been  resorted  to  —  I 
do  not  think  that  is  a  sufficient  argument  to  weigh  against  the  fact, 
that  proceedings  to  establish  wills  have  been  of  the  commonest 
description  when  there  are  trusts,  and  that  there  is  no  real  distinction 
between  the  case  of  there  being  trusts  and  there  being  none. 

Now,  it  is  stated  that  there  are  no  authorities  (putting  the  very 
recent  cases  out  of  the  question)  in  favour  of  such  a  proposition  as 
is  now  contended  for.  Perhaps  that  may  be  true  — that  is  to  say,  no 
casQ  has  been  quoted  in  which  the  real  question  has  been  discussed 
and  decided ;  but  I  think  there  is  a  great  deal  of  authority  firom 
which  it  mav  be  inferred  that  that  was  the  view  taken  'by  the  court 
For,  in  the  first  place,  there  is  that  very  case  of  CoUan  v.  Wilson.  It 
is  true  there  was  a  will  there  in  which  there  were  tmsta.  The  Ian- 
guage  of  the  Lord  ChancelloT  seems  not  to  have  adverted  to  the 
circamstance  of  the  trusts  being  material,  but  to  have  been  founded 
upon  considerations  which  would  naturally  give  the  go-by  to  any 
such  question.  But  then  there  is  also  that  case  of  Bmney  v.  Eyre^ 
3  Atk.  387,  the  note  of  which  is  very  short,  and  in  which  Lord 
Hardwicke  lays  down  the  following  general  rules :  ^  If  a  devisee 
brings  a  bill  merely  in  perpetuam  rei  memariam,  and  the  heir  at  law 
does  nothing  more  than  cross-eiamine  the  witnesses  who  are  pro- 
duced to  confirm  the  will,  he  is  entitled  to  his  costs.  If  be  examines 
witnesses  to  encounter  the  will,  then  he  shall  not  have  his  costs. 
This  is  where  the  bill  does,  not  pray  relief,  or  is  not  brought  to  a 
hearing."  What  bill  not  brought  to  a  hearing?  A  bill  in  perpetuam 
rei  memoriam.  Therefore,  Lord  Hardwicke  deariy  considers  that  a 
bill  in  perpetuam  rei  memoriam  may  be  brought  to  a  hearing ;  firom 
which  I  infer  that  Lord  Hardwicke  thought  that  a  man  might  file  a 
bill  either  to  perpetuate  testimony,  and  then  certain  consequences 
follow  about  the  costs,  or  he  may  bring  such  a  bill — that  is,  a  bill 
which  has  no  other  object  than  to  establish  the  will  in  perpetuam  rei 
mevioriam  by  decree,  that  he  might  bring  it  to  a  hearing.  Then  he 
goes  on  to  show  there  might  be  a  different  rule  as  to  costs.  The  heir 
at  law,  then,  has  certain  rights  which  he  may  insist  upon,  because  he 
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is  barred  by  the  proceeding,  which  is  a  proceeding  out  of  the  com- 
mon course.  That  I  think,  therefore,  is  a  strong  authority  to  show 
what  the  understanding  of  Lord  Hardwicke  was. 

But  there  is  another  case — a  very  loose  note,  it  is  true,  but  still 
one  which  throws  considerable  light  on  .this  point —  also  before  that 
most  eminent  judge.  I  allude  to  the  case  of  Lewis  v.  Na/ngle^  2  Ves. 
sen.  431,  which  was  a  bill  filed  by  the  devisee  of  an  equity  of  redemp* 
tion  to  redeem,  and  the  objection  was  made  that  he  had  not  made 
the  heir  at  law  a  party.  What  does  Lord  Hardwicke  say  to  that  ? 
It  is  not  in  every  case,  he  says,  that  a  devisee  of  an  equity  of  redemp- 
tion need  bring  the  heir  at  law  before  the  court  He  need  do  that 
only  when  his  6bject  is  to  establish  the  will  against  the  heir.  The 
observation  made  on  that  is,  peradventure  Lord  Hardwicke  only  re- 
ferred  to  cases  where  there  might  have  been  trusts.  I  think  that  is 
a  very  strange  interpretation  of  that  expression,  because  one  does  not 
very  well  see  what  the  case  would  be  where  the  devisee  of  an  equity 
of  redemption  would  have  had  any  thing  to  do  with  the  trusts  of  the 
will.  He  claims,  independently  of  all  those  trusts,  by  a  title  para- 
mount It  seems  to  me,  therefore,  that  that  case  is  very  strong  to 
show,  as  also  is  the  case  of  Bemey  v.  EyrCy  that  Lord  HardwicJce  did 
not  understand  that  there  was  any  such  necessity  for  the  existence 
of  trusts,  in  order  to  enable  a  devisee  to  establish  a  will.  I  do  not 
rely  very  much  upon  the  -circumstance  —  but  it  is  a  considerable  cir- 
cumstance— ^that  Lord  Eldon,  in  the  case  of  BootU  v.  Bbmdell^  which 
was  laeferred  "Mio,  alludes  to  bills  to  establish  wills  as  if  they  had  ac- 
quired a  sort  of  generic  or  specific  name-— "an  establishing  bill." 
And,  again :  the  observation  may  be  made  that  Lord  Eldon  only 
meant,  to  establish  if  there  were  trusts  to  be  carried  into  execution. 
It  may  'be  so ;  but  I  can  only  say  of  him,  as  of  Lord  Hardwicke,  that 
there  is  not  the  least  trace  of  any  such  distinction  having  been  present 
to  his  mind.  Well,  those  authorities  seem  strongly  to  indicate  that 
Lord  Talbot,  from  the  case  of  Cotton  v.  Wilson^  Lord  Hardwicke, 
from  those  cases  of  Bemey  v.  Eyre^  and  Lewis  v.  Ncmgle^  and  Lord 
Eldon,  from  the  case  of  Bootle  v.  Blundell,  considered  it  as  the  ele- 
mentary doctrine  of  this  court  that  such  bills  might  be  sustained. 

But,  then  comes  two  cases  which  are  the  nearest  —  I  can  hardly 
treat  them  as  any  thing  else  than  decided  authorities  in  modern  times 
in  favor  of  such  a  bill —  I  mean  the  cases  of  Grove  v.  Bastardy  and 
Grove  v.  Young.  I  meant  to  have  brought  them  down,  but  I  believe 
I  have  them  sufficiently  accurate  in  my  mind  to  state  what  those 
cases  decided,  and  they  seem  to  me  to  be  almost  decisive  authorities 
upon  the  point  There  had  been  a  decision  by  my  learned  brother. 
Sir  J.  L.  Knight  Bruce,  L.  J.,  when  Vice- Chancellor,  decreeing  spe- 
cific performance  of  a  contract  which  had  been  entered  into  for  the 
sale  of  an  estate  which  had  been  devised.  There  was  a  question 
whether  that  will  had  not  been  obtained  unduly,  so  as  to  make  it  not 
a  will  that  could  be  supported.  There  was  an  appeal  to  Lord  Cot- 
tenham ;  and  Lord  Cottenham,  though  expressing  no  opinion  whether 
the  preponderance  of  evidence  was  one  way  or  another,  thought  that 
this  was  a  case  in  which  the  court  was  not  driven  to  the  inconveni- 
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ence  (to  give  it  no  other  name)  of  deciding  that  a  party  must  take  a 
title  in  the  absence  of  somebody,  who  may  aftetwards  controvert  that 
proposition ;  because,  he  says,  this  is  a  case  in  which  we  can  get  rid 
of  ail  difficulty  of  that  sort,  because  ^e  may  refuse  to  decree  specific 
performance  until  the  will  has  been  established.  Now,  it  is  perfectly 
true,  that  in  that  case  there  were  trusts.  I  think  the  sale  was  under 
a  trust;  but  Lord  Gotten  ham  does  not  advert  to  that,  and  he  decides, 
therefore,  that  there  must  be  a  bill  filed  to  e3tablish  that  will.  A  bill 
was  accordingly  filed,  and  I  think  I  am  right  in  saying,  (if  I  am  not, 
I  shall  be  glad  to  be  set  right,)  that  in  that  bill,  although  the  will  con- 
teiined  a  devise  on  trust,  there  were  no  trusts  of  the  will  that  remained 
to  be  executed,  and  the  bill  that  was  filed  to  establish  the  will,  did 
not  advert  to  the  trusts;  therefore,  a  demurrer  would  have  lain  to 
that  bill  if  it  would  lie  to  this  bill ;  because  although,  if  the  will  had 
been  properly  stated,  there  would  have  appeared  to  be  trusts,  yet  no 
such  statement  was  made,  and  the  will  was  upon  that  bill  nnally 
established.  That  is  exactly  the  present  case.  It  may  be  that  that 
was  wrongly  decided — that  was  open  to  the  learned  counsel  to  con- 
tend ;  but,  unless  that  was  so,  I  do  not  see  why  it  is  not  a  distinct 
authority  in  favor  of  the  proposition  now  before  ug.  The  view,  there- 
fore, that  I  take  of  the  case  is,  that  the  immense  number  of  bills  that 
have  been  filed  to  establish  wills,  and  to  carry  the  trusts  into  execu- 
tion, unless -there  is  something  to  distinguish  them  more  than  has  yet 
been  shown  to  me,  are  authorities  in  favor  of  biUs  to  establish,  where 
there  are  no  trusts  to  execute ;  and  I  have  poinied  out  why  I  think 
what  has  been  relied  upon  as  authority,  by  inference,  against  that 
proposition,  ought  to  be  entitled  to  no  weight,  and  why  I  think  there 
are,  in  t^uth,  authorities,  not  direct,  but  strongly  indicating  the  opin- 
ion •  of  successive  chancellors,  that  such  bills  may  be  maintained,  in- 
dependent of  that  recent  authority  of  Grove  v.  xoumg^  which  is  a  de- 
cided authority  on  the  subject. 

Now,  I  said  there  was  no  direct  authority  in  favor  of  the  proposi- 
tion of  the  defendants,  but  I  meant  to  say  no  direct  authority  except 
two,  which  were  relied  upon  by  Mr.  Swanston  as  being  authorities 
directly  in  point.  One  is  that  case  in  the  note,  2  Mad.  34,  (and  of 
which  Mr.  Younge  has  furnished  a  note  from  thd  Registrar's  Book,) 
of  Mackrell  v.  Buntj  or  rather  of  Fludyer  v.  Montague^  which  was  the 
case  there  referred  to ;  and  that  was  this  case.  It  appeared  that  the 
testator  had  made  a  will,  by  which  he  made  a  devise,  which,  I  sup- 
pose, must  be  taken  to  be  a  legal  devise.  There  had  been  a  great 
deal  of  dealing  by  the  devisee  with  that  property.  A  mortgage  for 
years  had  been  created,  it  appears,  which  was  afterwards  foreclosed, 
so  that  the  mortgagee  became  in  the  nature  of  a  purchaser  of  a  lease- 
hold interest  (some  500  years)  in  this  property  so  devised ;  and  after- 
wards that  mortgagee,  who  had  so  become  owner,  died,  and  then,  by 
his  will,  he  disposed  of  the  leasehold  interest  which  he  had  so  ac- 
quired. A  bill  was  then  filed  by  his  next  of  kin,  or  residuary  lega- 
tees, against  his  executors,  to  carry  into  execution  the  trusts  of  his 
will,  and,  under  that  decree,  Fludyer  became  the  purchaser  of  this 
leasehold  interest,  and  Fludyer,  wishing  to  have  bis  title  made  securei 
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filed  a  bill  against  the  heir  of  the  original  testator,  and  the  will  was 
established,  I  think.  li  turned  t)ut  that  there  had  been  some  question 
whether  the  testator  was  of  sound  mind,  but  the  will  was  established, 
and  then  came  the  question  in  the  cause,  a  note  of  which  is  in  2 
Mad.,  who  was  to  bear  the  costs  of  that  bill  which  had  been  so  filed 
by  FJudyer.  When  I  say  the  will  was  established,  the  witnesses 
were  examined,  but,  when  the  cause  came  on  for  hearing  before  the 
Master  of  the  Rolls  of  that  day,  the  Master  of  the  Bolls  dismissed  the 
bilVbut  without  prejudice  to  perpetuating  testimony.  Lord  Hard- 
wicke  afterwards  said  the  reservation  was  quite  unnecessary.  He 
says  it  was  right  to  dismiss  the  bill,  but  it  was  not  necessary  to  make 
that  reservation,  for  the  testimony  would  perpetuate  itself.  Then 
came  the  question,  who  should  bear  the  costs  of  that  bill ;  and  it  was 
decided  that  the  costs  should  be  apportioned,  on  the  principle  of 
Berney  v.  Eyre*  The  purchaser  had  so  much  of  the  costs  as  were 
necessary  to  perfect  his  title,  but  certain  other  of  the  costs  he  did  not 
receive.  Then,  the  authority  that  is  relied  on  is  this— -that  the  Mas- 
ter of  the  Rolls  had  dismissed  the  bill,  subject  to  a  restriction  which 
Lord  Hardwicke  said  was  not  necessary,  and  so  the  bill  was  dis- 
missed. Except  that  the  bill  was  dismissed,  it  is  no  authority  at  alL 
Now,  unfortunately,  we  have  no  report  of  any  argument  in  the  case. 
We  do  not  know  on  what  ground  it  was  that  this  bill  was  dismissed. 
Undoubtedly,  if  it  was  a  decision  that  the  bill  was  to  be  dismissed 
because  there  were  no  trusts  in  the  original  will,  that  would  come 
exactly  to  the  very  point  now  iq  dispute ;  but  that  is  not  stated,  and 
I  cannot  come  to  any  satisfactory  conclusion  as  to  what  the  ground 
was.  It  might  have  proceeded  upon  different  grounds.  The  Master 
of  the  Rolls  first  thought,  and  Lord  Hardwicke  may  have  thought 
afterwards,  that  a  party  who  had  merely  entered  into  a  contract  to 
purchase  a  leasehold  interest  that  was  derived  under  a  will,  under 
which  parties  had  been  acting  for  a  ^reat  number  of  years,  had  not 
such  an  interest  which  entitled  him,  where  he  was  merely  a  contract- 
ing party,  to  file  such  a  bill.  That  might  have  been  the  ground.  In 
truth,  it  can  hardly  be  taken  as  a  decision  of  Lord  Hardwicke.  I  do 
not  know  who  the  Master  of  the  Rolls  of  the  day  was,  but  I  assume 
him  to  be  of  equal  authority  with  Ldrd  Hardwicke.  Lord  Hardwicke 
says  there  was  no  necessity  to  make  such  a  reservation  as  that ;  the 
dismission  of  that  bill,  he  says,  was  right  He  merely  adopts  that 
decision,  and  on  what  ground  we  do  not  know.  Now,  I  consider  that 
whether  we  supppse  it  to  have  been  on  that  ground,  or  whatever  may 
be  the  c^ttenpted  explanation  of  it,  it  would  be  far  too  much  to  rely 
on  so  very  loose  and  unsatisfactory  a  note  as  that  is,  to  account  for  a 
proposition  so  important,  and,  as  I  think,  so  much  at  variance  with 
the  other  authorities. 

^  The  other  authority  which  is  relied  upon  does  not  touch  the  case, 
tne  authority,  before  Lord  Langdale,  of  Strickland  v.  Slrickland,  6 
Beav.  77,  for  that  was  merely  the  case  of  a  legal  devise  out  of  pos- 
session filing  a  bill  against  the  heir,  who  was  in  possession,  and  the 
bill  prayed  certain  relief.  Lord  Langdale  held,  that  as  he  was  a  mere 
legal  devisee,  and  there  was  no  impediment  to  prevent  the  trial  at 
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law,  his  course  was  to  recover  possession  by  ejectment,  and  that  the 
court  had  no  jurisdiction.  I  do  not  think  that  at  all  helps  the  case.  It 
appears  to  me,  therefore,  that  the  decree  below  was  right,  and  right 
on  these  ground^,  because  such  bills  by  devisees  having  trusts  to  exe- 
cute are  of  every-day .  occurrence ;  that  to  the  heir  at  law  it  is  of  no 
importance  whatever  whether  the  devisee  is  to  recover  for  his  own  use,  « 
or  for  the  benefit  of  others ;  that  bills,  therefore,  by  devisees  in  trust  to 
carry  into  execution  trusts,  are  conclusive  authorities  in  favor  of  the 
present  bill ;  and  that,  even  if  there  were  no  authorities  directly  in 
point,  yet  the  language  of  Lord  Talbot,  Lord  Hardwicke,  Lord  Eldon, 
Lord  Cottenham,  and  Sir  J.  Parker,  seems  to  me  to  indicate  decisive 
opinions  in  favor  of  such  a  bill;  ai^d,  on  these  grounds,  I  think  the 
judgment  of  the  court  below  was  perfectly  right,  and  ought  to  be 
afi&rmed. 

Knight  Bruce,  L.  J.  Without  asserting  or  denying  that  the  bill 
in  this  case  ought  to  be  considered  as  in  the  nature  of  a  cross  bill,  or 
that  the  settlement  alleged  to  have  been  executed  by  the  plaintiff,  or 
the  50th  section,  or  any  other  provision  of  the  statute  of  1852,  (15  & 
16  Vict.  c.  86,)  for  amending  our  practice  and  course  of  proceeding 
here,  assists  the  plaintiff —  I  assume  each  of  those  points  to  be  against 
her  —  I  doubted  whether  it  was  argualje,  that  by  the  Irish  decree 
stated  on  the  record,  notwithstanding  the  appeal  to  the  House  of 
Lords,  her  right  of  suing  in  respect  even  of  English  land,  as  devisee 
of  the  alleged  testator,  was  defeated  or  suspended.  The  bill,  how- 
ever, seems  to  me,  at  present,  to  be  so  framed  as  to  exclude  a  demur- 
rer, on  the  grounds  rei  judicatce^  or  of  the  pendency  of  another  suit ; 
but  I  wish  to  be  understood  a^  not  binding  myself  upon  the  question 
of  the  materiality,  or  immateriality  of  the  Irish  proceedings  at  some 
future  stage  of  this  cause ;  that  is  to  say,  as  not  intimating  any  opin- 
ion whether  by  reason  of  them  it  may  or  may  not  be  right  hereafter 
to  decide  against  the  plaintiff.  With  regard  to  the  allegations  respect- 
ing the  heirship,  they  are  suiEcient  against  the  defendants.  There 
remains  but  the  point  mainly  if  not  solely  argued  before  us  —  a  point 
as  to  which  some  text-books  of  merit,  including  the  excellent  treatise 
of  Lord  Redesdale,  may,  perhaps,  be  thought  to  have  afforded  to  the 
defendants  plausible  grounds  of  debate..  The  proceeding  in  equity  to 
establish  an  alleged  will  of  real  estate  against  an  heir  out  of  posses- 
sion is  not  wholly,  if  it  is  in  any  sense,  or  to  any  extent,  for  his  benefit. 
His  consent  is  not  required,  nor  his  dissent  regarded.  It  is  in  vain 
for  him,  with  whatsoever  truth,  to  say  to  the  court,  "  I  am  not,  and 
the  plaintiffs,  or  those  in  the  same  interest  with  them,  and  adverse 
altogether  to  me,  are,  in  possession  of  what  is  claimed.  I  am  not  dis- 
turbed, nor  am  I  disturbing  any  of  them.  Nineteen  years  or  more  have 
yet  to  elapse,  during  which  I  may  be  quiescent,  without  incurring  a 
statutory  bar.  I  may  or  may  not  sue  hereafter.  I  know  not  whether 
I  shall.  I  know  not  whether  the  alleged  will  is  good  or  bad.  I  shall 
pobably,  some  years  hence,  be  better  able  to  support  the  expense  of  a 
lawsuit  than  I  am  at  present.  When  I  shall  embark  in  litigation, 
if  at  all,  I  shall  prefer,  upon  a  question  purely  legal,  the  exclusive  ad- 
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ministration  of  justice  by  a  court  of  law,  which,  in  the  event  of  my 
failure  in  an  action  of  ejectment,  though  on  the  merits,  will  certainly 
allow  me  to  bring  one  or  two  more ;  whereas,  in  an  establishing  bill, 
the  question,  whether  there  shall  be  a  second  trial,  will  or  may  rest 
exclusively  with  the  Court  of  Chancery,  which  may  oind  the  right  by 
one."  All  this,  I  repeat,  amounts  to  nothing.  Brought  hither,  he 
must  try  within  the  time  here  thought  reasonable,  or  be  forever  pre- 
cluded ;  and  trying,  he  may  possibly  be  conclusively  barred  by  the 
result  of  one  trial  —  as  ix)  which  I  need  not  refer  to  Wafers  v.  Waters^ 
2  De  G.  &  S.  591,  decided  by  myself,  or  to  the  authorities  that  pre- 
ceded it.  Now,  this  course,  this  manner  of  proceeding  against  an  heir, 
may  seem  to  some  persons  harsh,  practically,  and  not,  upon  principles 
of  legal  science,  justifiable ;  but  others  may  think,  and  probably  with- 
out error,  differently  —  may  consider,  and  probably  with  conrectness, 
that  so  to  proceed  is  convenient,  is  in  accordance  with  sound  maxims 
of  jurisprudence,  is  consistent  with  the  enlightened  administration  of 
justice,  and  not  without  support  analogicedly  from  things  habitually 
and  familiarly  done  in  more  than  one  branch  of  English  judicature. 

These  observations  I  make,  if  not  with  more  certainty,  not  with 
less  confidence,  by  reason  of  the  recent  act  of  parliament  that  has  just 
been  mentioned.  It  is  clearly  proved,  by  a  long  course  of  usage  and 
practice,  that  the  jurisdiction  to  which  I  have  been  alluding —  a  juris- 
diction, namely,  to  establish  wills  of  real  estates  against  heirs  at  law 
out  of  possession  —  a  jurisdiction  exceeding  materially  the  mere  per- 
petuation of  testimony  —  exists  in  the  Court  of  Chancery  ;  nor  has 
this  proposition  been  denied.  The  argument,  based  to  a  certain  extent 
on  the  language  of  a  highly  esteemed  text-book,  to  which  I  have  be- 
fore referred,  has  been,  that  it  is  a  jurisdiction  exercisable  only  in  cer- 
tain cases  —  exercisable  in  those  instances  where  the  will,  if  valid, 
creates  a  trust  of  real  estate,  within  the  province  of  the  court,  as  a 
court  for  administering  trusts,  to  carry  into  execution,  but  not  exercis- 
able in  the  case  of  a  will  of  the  simple  description  ef  that  attributed 
to  the  alleged  testator  in  the  present  cause,  creating  neither  charge 
nor  trust  Upon  what  principle,  or  reason,  however,  not  applicable 
to  each  case,  the  jurisdiction  can  have  been  exercised  in  either,  1  have 
been,  and  remain,  unable  to  discover.  Where  an  instrument,  alleged 
to  be  an  effectual  will  of  freehold  estate,  does,  if  valid,  disinherit  the 
heir  altogether,  not  merely  as-  to  all  legal,  but  also  as  to  all  beneficial 
interest,  and  the  heir  says  that  the  will  is  a  forgery,  or  void  against 
him  on  the  ground  of  fraud,  or  insanity,  or  an  insufficient  attestation, 
or  want  of  signature,  and  there  is  no  other  question  with  him,  how 
can  he  be,  rationally,  at  least  —  how  can  he  be,  consistently  with  prin- 
ciple or  analogy,  held  liable  or  not  liable  to  a  particular  jurisdiction,  as 
the  contents  of  the  alleged  will  may  be  of  one  kind  or  another  —  may 
purport  to  create,  or  not  to  create  a  charge,  or  a  trust?  Let  me  state 
a  case.  A,  out  of  possession,  claims  to  be  of  right  immediately  enti- 
tled, legally  and  beneficially,  in  fee-simple,  toBlackacre  andWhiteacre, 
and  alleges  an  intention,  at  some  future  time  to  sue  for  recovering 
each.  This  claim  is  adverse  to  all  other  persons  whomsoever.  Black- 
acre  is  in  the  possession  of  B,  who  professes  to  be,  and,  if  A  has  not 
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the-  title  alleged  by  him,  is  rightfully,  seised  in  fee  of  it,  in  trust  to 
pay  the  debt  of  C,  and  subject  to  that,  in  trust  for  C  and  D ;  an  asser- 
tion in  which  C  and*  his  creditors  and  D  concur.  Whiteacre  is  in  the 
possession  of  E,  who  professes  to  be,  and,  if  A  has  not  the  title  alleged 
by  him,  is  rightfully,  seised  in  fee  of  it,  for  E's  own  use  and  benefit 
The  case  as  to  one  property  is  not  otherwise  difterent  from  the  case 
as  to  the  other,  and  there  is  not  one  material  fact  besides.  Under  such 
circumstanices,  to  suggest  that,  for  the  purpose  of  obtaining  a  judicial 
decision  against  the  validity  of  A's  alleged  title,  he  is  liable  to  be  sued 
by  B,  by  C,  or  his  creditors,  or  by  D,  as  to  Blackacre,  but  is  not  liable 
to  be  sued  by  E  as  to  Whiteacre,  is,  I  apprehend,  to  suggest  some- 
thing so  near  an  absurdity  as  not  to  be  distinguishable  from  it, 
and  this  upon  grounds  not  less  of  English  law  than  of  general  juris- 
prudence. 

In  suits  for  carrying  into  effect  trusts  created,  or  purporting  to  be 
created  by  a  will  of  real  estate  wholly,  and  in  every  sense  disinheriting 
the  heir,  there  seem  to  have  been  several  reasons,  more  or  less  sound, 
for  making  the  heir,  or  requiring  him  to  be  made,  a  party,  when 
within  the  jurisdiction,  even  though  the  testator  bad  died  legally  as 
well  as  beneficially  seised  —  one,  that  the  property  i^^ich  might 
prove  to  be  the  heir^s  might  not,  to  the  possible  embarrassment  of  his 
rights,  be,  without  hearing  him,  dealt  with  as  not  belonging  to  him ; 
another,  that  there  might  be  a  complete  determination ;  and  a  third, 
(if  not  included  in  the  second.)  that  purchasers,  though  the  court 
does  not,  and  did  not,  warrant  the  title  of  lands  which  it  orders  to  be 
sold,  and  others  affected  by  the  proceedings,  might,  if  possible,  be 
protected  from  any  claim  of  the  heir  at  a  subsequent  time.  But  the 
court,'  I  repeat,  could  not,  as  it  seems  to  me,  have  justly  or  reasonably 
prescribed  or  allowed  such  a  course  without  the  heir's  consent,  unless 
upon  the  notion  of  a  jurisdiction  to  bring  him  before  the  court  for  the 
purpose  of  proving,  and  then  Establishing,  the  will  against  him,  arising 
upon  the^mere  fact  of  any  devise  adverse  to  the  right  of  the  heir  in  that 
character.  It  has  been  argued,  perhaps  plausibly,  but  not  so  as  to 
convince  my  mind,  that  if  the  bill  before  us  is  right  on  the  point  now 
Under  consideration,  there  could  not,  or  would  not,  have  been  bills 
to  perpetuate  testimony  as  to  wills  of  real  estate  by  devisees  in  pos- 
session, of  which  I  have  seen  the  record  of  one,  signed  by  a  counsel 
of  the  sagacity  and  learning  of  the  late  Mr.  Bell.  I  can,  however, 
conceive  various  states  of  circumstances  in  which  a  devisee  in  pos- 
session might  well  be  advised,  even  by  a  lawyer,  believing  that  be 
might  take  either  course,  to  take  that  of  perpetuating  testimony 
merely ;  and  with  respect  to  the  rule  of  the  court,  I  apprehend,  that 
where  a  man  is  entitled  to  proceed  in  equity,  and  only  in  equity,  for 
the  purpose  of  obtaining,  as  a  plaintiff,  an  adjudication  upon  a  ques- 
tion of  fact  in  which  be  is  interested,  it  is  competent  to  him  to  file  a 
bill  for  the  purpose  merely  of  perpetuating  testimony  upon  that  ques- 
tion— at  least,  if  his  adversary  would,  whether  the  plaintiff  at  law  or 
the  defendant  at  law,  have  a  good  case  in  a  court  of  law,  either  in 
any  event,  or. upon  the  supposition  of  a  material  fact,  alleged  by  the 
plaintiff  in  the  bill  for  perpetuating  testimony,  being  untrue. 
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It  may  be  argaed,  that  in  the  instances  in  which  the  defendants' 
learned  counsel  properly  admit  the  existence  and  long  exercise  of  the 
jurisdiction  in  question,  it  contravenes  the  maxim,  "  Non  debet  actori 
licere  quod  reo  non  perraittitnr  "  -—  is  anomalous,  and  one  rather  to  be 
restricted,  than  extended.     But  may  we  not  respectfully  ask  whether 
it  is  clear  that  the  anomaly  is  not  the  other  way  —  whether  the  court, 
in  testamentary  cases,  might  not  for  the  heir,  and  might  not  in  cases 
not  testamentary,  have  well  taken  the  course  which  it  has  taken  in 
those  instances  of  establishment  that  are,  without  dispute,  acknowl- 
edged?    If  I  must  either  attribute  to  some  judges  a  reverence  more 
for  the  letter  than  the  spirit,  caution  carried  too  far,  an  over-anxious- 
ness  to  keep  themselves  within  the  most  clearly  defined  limits  of  their 
authority,  or  ascribe  to  others  an  arbitrary  and  unwarrantable  assump- 
tion of  legislative  power,  I  elect  the  former.     Had  I  found  a  decision 
based  certainly  on  the  opinion,  that  though  a  will  could  be  established 
here  in  the  circumstances  that  are  acknowledged,  and  that  it  could 
not  be  in  such  a  case  as  the  present,  or  in  a  case  not  substantially  in 
this  respect  dissimilar,  I  might  have  deemed  myself  bound  not  to  act 
according  to  my  individual  judgment ;  but  I  am  not  aware  of  any 
such  decision,  disbelieving,  as  I  do,  that  in  MackreU  v,  Hunt^  or 
Fludger  v.  Montague^  or  in  Strickland  v.  StrickUmd^  the  court  meant 
to  determine  any  such  point.     Let  it  be  assumed,  though  I  do  not 
assert,  that  the  cases  of  Orove  v.  Bastard  and  Grove  v.  Young  (in 
one  of  which  it  seems  to  have  been  adjudicated  between  a  vendor 
and  a  purchaser  that  the  former  could  sustain  his  contract  only  on 
the  condition  of  obtaining  the  establishment  of  a  will  against  an  heir 
which  the  heir  had  failed  at  law,  on  the  merits,  in  attempting  to  sub- 
vert) are  of  no  weight  or  account  against  the  present  defendants  — 
let  it  be  assumed,  though  I  do  not  represent  myself  as  persuaded, 
that  no  instance  of  the  exercise  of  the  jurisdiction  in  question  upon 
a  simple  devise  of  a  freehold  estate,  without  charge  or  trust  of  any 
kind,  can  be  found  —  still,  I  say,  borrowing  from  Lord  Eldon's  judg- 
ment in  Box  V.  Wkitbready  16  Ves.  15,  I  will  not  confine  myself  to 
the  inquiry  whether  a  case  precisely  the  same  has  ever  occurred,  to 
take  as  my  rule  of  acting,  the  circumstance,  instead  of  the  principle, 
decided  by  former  cases.     Why  am  I,  without  necessity  and  without 
reason,  to  treat  the  example  as  limiting  the  rule  ?     It  has  been  prop- 
erly conceded,  that  the  series  of  direct  decisions  establishing  wills  in 
this   court  —  at  least,  those  previous  to  1841  —  cannot  be  set  at 
nought,  but  bind  as  far  as  they  extend.     If  so,  they  must  be  con- 
sidered not  as  having  created,  (which  they  could  not  do,)  but  as  hav- 
ing obeyed  law  —  that  is  to  say,  unwritten  law.     The  force  of  au- 
thorities and  precedents  is  not  confined  to  cases  of  which  all  the 
circumstances,  however  accidentally,  agree  with  theirs  —  to  instances 
as  like  as  ajds  api— >but  where  a  positive  law,  forbidding  the  exten- 
sion, is  not  shown,  they  extend  to  those  which  differing  in  some  par- 
ticulars, differ  in   no  essential  circumstances,  or   cannot,  in   legal 
reason  or  legal  principle,  be  substantially  distinguished.     We  should 
otherwise,  indeed,  be  in  a  dark  and  strange  state.     Lord  Coke,  and 
a  celebrated  Frenchman  of  the  same  age,  say,  "Nullum  simile  quatuor 
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pedibus  cumt;"the  other,  "  Tout  exemple  cloche;  "and  cases  are 
continually  governed  in  our  courts  by  authorities,  not,  according  to 
our  vernacular  phrase,  upon  all-fours  with  them.  In  the  language  of 
a  distinguished  jurist,  '^Quid  enim  notius  et  certius  quam  exempla  non 
restringere  regulam."  And  again, "  Exempla  non  restringunt  regulam 
sed  loquntur  de  casibus  certioribus."  It  seems  to  me,  that  to  accede 
to  the  defendants'  view  of  the  precedents  would  be  unnecessarily  to 
cripple  the  power  of  usefully  administering  justice — would  be  prac- 
tically inconvenient,  and  theoretically  wrong-—  would  be  to  confound 
essentials  and  accidentals  —  would,  in  fact,  be  doing  what  Lord 
Eldon  in  Box  v.  WhUbread  so  manifestly  disapproves  when  he  says : 
<'  I  think  it  better  to  declare  that  the  court  will  not  abide  by  these 
decisions,  than  to  overrule  them  in  effect,  professing  to  abide  by 
them."  So .  I  venture  to  say  here  with  respect  to  those  almost  in- 
numerable cases  upon  the  establishment  of  wills  abounding  in  our 
records,  of  which  no  man  disputes  the  soundness.  This  demurrer 
cannot  stand. 

Turner,  L.  J.  The  principal  question  in  this  case  is,  whether  it 
is  competent  to  a  mere  legal  devisee,  charged  with  no  trusts  or  duty, 
to  file  a  bill  in  this  court  against  the  heir  at  law  for  the  purpose  of 
establishing  the  will  against  him.  This  question  has  been  so 
thoroughly  examined  by  the  late  learned  Vice-Chancellor,  that  it  is 
difficult  to  add  any  thing  to  his  judgment  upon  it ;  and  the  observa- 
tions which  I  shall  make  on  the  case  will,  therefore,  be  confined,  for 
the  most  part,  to  the  arguments  by  which  the  judgment  of  the  Vice- 
Chancellor  has  been  attempted  to  be  impeached.  It  was  insisted, 
in  the  first  place,  on  the  part  of  the  appellant,  that  as  between  a  mere 
legal  devisee  and  the  h^ir  at  law,  the  question  of  the  validity  of  the 
will  is  purely  a  legal  question,  and  one,  therefore,  with  which  this 
court  has  no  concern.  But  although  the  question  is  undoubtedly 
legal,  it  does  not  at  all  follow  that  this  court  has  no  jurisdiction  over 
it  The  jurisdiction  of  this  court  ^tends  to  cases  of  dower  and  par- 
tition, where  the  estates  to  be  dealt  with  are  legal,  and  it  is  daily 
exercised  in  many  matters,  as  to  which  it  would  be  difficult,  if  not 
impossible,  to  trace  the  mode  in  which  it  originated.  It  cannot, 
therefore,  as  I  think,  be  said  that  there  is  no  jurisdiction  in  this  court 
in  such  a  case  as  the  present,  merely  because  the  question  to  be  dealt 
with  is  a  legal  question. 

It  was  then,  however,  said  on  the  part  of  the  appellant— and  the 
great  weight  of  the  appellant's  arguments  rested  on  this  point— that 
there  is  no  precedent  for  the  interference  of  this  court  in  such  cases ; 
that  the  court  has  never  interfered  to  establish  a  will  against  the  heir 
at  law,  except  where  there  are  trusts  to  be  executed  under  the  will ; 
that  the  jurisdiction  to  establish  the  will  is  no  more  than  an  incident 
to  the  execution  of  the  trusts :  and  some  authorities  were  cited  on 
this  part  of  the  case,  to  which  I  shall  presently  refer.  But  looking  at 
the  case  without  reference  to  the  authorities,  this  question  arises  •— 
does  the  fact  of  the  jurisdiction  being  exercised  where  there  are  trustn 
to  be  executed  under  the  will,  negative  the  existence  of  the  jurisdio* 
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tion  where  there  are  no  such  trusts  ?  Is  the  jurisdiction  confined  to 
cases  in  which  there  are  trusts  to  be  executed,  or  are  those  cases 
instances  only  of  the  exercise  of  a  more  extended  jurisdiction  ?  There 
are  several  points  of  view  in  which  this  question  must  be  looked  at. 
In  the  first  place,  is  it  the  law  of  this  coart  that  trusts  created  by  a 
will  cannot  be  executed  without  the  will  being  established  against 
the  heir  at  law  ?  I  do  not  take  it  to  be  so.  If  the  trustee  admits  the 
will,  and  does  not  require  that  the  heir  should  be  brought  before  the 
court,  there  must  necessarily,  as  I  apprehend,  be  a  decree  to  execute 
the  trusts.  The  establishment  of  the  will,  therefore,  is  not  a  neces- 
sary incident  to  the  execution  of  the  trusts.  In  the  second  place, 
what  is  the  position  of  the  heir  ?  He  has  an  apparent  legal  right 
His  right,  if  it  prevails,  is  something  paramount  to  the  will.  He  has 
not,  and  never  can  have,  any  concern  with  the  trusts  created  by  it 
How,  then,  can  the  execution  of  those  trusts  be  the  foundation  of  the 
right  to  establish  the  will  against  him?  In  the  third  place,  if  the 
right  to  establish  the  will  against  the  heir  depends  on  the  existence 
of  trusts  to  be  executed  under  the  will,  w*hy  is  it  that  the  right  is  not 
measured  by  the  trust  which  is  to  be  executed  ?  But  this  is  not  the 
case.  If  one  only  of  several  devised  estates  be  made  subject  to  the 
trusts,  the  issue  directed  is,  not  whether  the  particular  estate  is  well 
devised  by  the  will,  but  a  general  issue  devisavit  vel  non;  and  the 
decree  which  follows  an  issue,  if  found  in  the  affirmative,  is  not  a 
decree  to  establish  the  will  as  to  the  estate  made  the  subject  of  the 
trust,  but  a  general  decree  to  establish  the  will.  It  may  be  said  that 
such  a  decree  would  operate  only  between  the  parties  to  the  suit ;  but 
suppose  the  bill  to  be  filed  by  the  cestuis  que  trust  of  the  estates 
devised  in  trust,  whose  right  to  file  it  cannot  be  denied,  and  the  devi- 
sees of  the  other  estates  made  defendants  to  4he  bill,  could  the  heir 
be  permitted  afterwards  to  bring  ejectment  against  those  other  devi- 
sees ?  I  take  it  to  be  clear  he  could  not  Again :  how  does  the  case 
stand  with  reference  to  a  limited  trust  or  duty  —  the  case,  for 
instance,  of  a  charge  on  real  estat^  for  the  payment  of  debts  ?  Does 
the  court  suspend  its  decree  for  the  establishment  of  a  will  against 
the  heir,  until  it  is  ascertained  whether  the  primary  fund  (the  personal 
estate)  is  sufficient?  I  have  met  with  no  such  case.  In  the  fourth 
place,  it  is  difficult  to  see  how  the  execution  of  the  trusts  can  in  any 
case  render  it  necessary  that  the  will  should  be  established  against 
the  heir.  Surely,  the  mere  fact  of  the  heir  being  a  party  to  the  suit 
in  which  the  decree  is  made  for  executing  the  trusts  must  of  itself  be 
sufficient  to  prevent  him  from  disputing  any  thing  which  is  done 
under  the  decree.  These  considerations  appear  to  me  irreconcilable 
with  the  notion  that  this  jurisdiction  is  confined  to  cases  in  which 
there  are  trusts  to  be  executed  under  the  will. 

Another  argument  which  was  much  relied  on  upon  the  part  of  the 
appellant  was,  that  in  the  usual  course  of  the  court,  bills  were  filed 
by  devisees  to  perpetuate  the  testimony  of  witnesses  to  wills ;  and 
this  argument  was,  or  might  have  been,  pressed  to  this  extent  —  that 
bills  to  perpetuate  testimony  can  only  be  filed  where  the  matter  in 
question  cannot  be  brought  to  an  immediate  trial,  and  that  the 
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practice  of  filing  such  bills,  therefore,  negatives  the  right  of  brinpng 
the  validity  of  the  will  to  an  immediate  issue,  by  filing  a  biU  to 
establish  it  But  this  argument  proves  too  much  ;  for  it  is  not  dis- 
puted that  a  cestui  que  trust  or  a  devisee  in  trust  can  file  a  bill  to 
establish  a  will,  and  vet  it  cannot  be  doubted  that  either  of  these 
parties  might  file  a  bill  to  perpetuate  the  testimony  of  the  witnesses 
to  the  will.  The  existence  of  this  right  to  perpetuate  testimony  goes 
far  to  account  for  the  scarcity  of  precedents  of  bills  to  establish  wills, 
which  was  also  relied  on  by  the  appellant.  A  devisee,  if  in  posses- 
sion, is  not  likely  to  invite  litigation,  by  filing  such  a  bill,  when  he 
has  means  of  securing  his  evidence  in  the  event  of  future  litigation ; 
and  a  devisee  out  of  possession  has  a  more  easy  remedy  by  eject- 
ment. Another  argument  adduced  on  the  part  of  the  appellant  was, 
that  if  the  devisee  was  entitled  to  sue  the  heir  for  the  purpose  of 
establishing  the  will  against  him,  there  ought  to  be  a  reciprocal  rieht 
on  the  part  of  the  heir,  but  that  no  such  right  exists.  The  position 
of  the  heir,  however,  is  wholly  different  from  that  of  the  devisee.  The 
heir  derives  his  title  from  the  law  —  he  wants  no  declaration  of  the 
court  to  give  effect  to  his  title ;  but  the  title  of  the  devisee  depends 
on  the  act  of  the  testator,  and  the  declaration  of  this  court  affirms  the 
validity  of  that  act  These  were  the  main  arguments  on  which  the 
appellant's  case  was  rested.  For  the  reasons  I  have  given,  they  have 
failed  to  satisfy  my  mind  that  this  court  has  not  the  jurisdiction  for 
which  the  respondents  contended. 

Some  authorities,  l#)wever,  were  referred  to  on  the  part  of  the 
appellant,  and  it  is  right  to  examine  them.     The  roost  material  of 
them  were  Mackrell  v.  Huntj  Devonshire  v.  Newenham^  Lord  FtngM 
V.  Blakej  and  Strickland  v.  Strickland.    The  case  of  MackreU  v.  Hunt 
has  been  already  stated  by  the  Lord  Chancellor,  and  1  do  not,  there- 
fore, think  it  necessary  to  reiterate  the  facts  of  that  case.     The  result 
of  the  case  w^s,  that  upon  a  bill  filed  by  a  purchaser  tinder  the 
decree  of  the  court,  who  had  not  completed  his  purchase,  for  the  pur- 
pose of  having  the  testimony  of  the  witnesses  to  the  will  perpetu- 
ated, and  praying  also  that  the  heir  might  show  cause  why  the  will 
should  not  be  established  against  him.  and  that  the  purchase  might 
be  completed  by  the  parties  interested  under  the  will  conveying  to 
him,  the  court  dismissed  the  bill  in  totOy  but  without  prejudice  to  the 
perpetuation  of  the  testimony ;  and  afterwards,  upon  the  matter  com- 
ing on,  upon  the  petition  of  the  purchaser,  before  Lord  Hardwicke,  in 
respect  of  the  costs  which  he  had  incurred  in  those  proceedings.  Lord 
Hardwicke  gave  the  purchaser  his  costs,  so  far  as  related  to  the  exam- 
ination of  the  witnesses,  in  order  to  the  perpetuation  of  the  testimony, 
and  also  the  costs  which  the  purchaser  had  paid  to  the  heir  at  law. 
Now,  that  case  was  very  much  relied  upon  on  .the  part  of  the  appel- 
lant, because  the  bill,  whi(*  sought  to  establish  the  will,  was  dis- 
missed against  the  heir.    But  it  is  to  be  observed  that  the  bill  was 
filed  by  a  purchaser  under   a   decree,  'who  had  not  completed  his 
purchase ;  and,  according  to  the  old  rules  of  this  court,  a  purchaser 
was  entitled  to  require  the  will  to  be  proved  against  the  heir ;  but  M 
never  had,  so  far  as  I  am  aware,  any  right  to  have  the  wiU  estab- 
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lished ;  and  it  is  evident  that  the  decision  proceeded  upon  this 
ground,  for  the  Master  of  the  Roils  dismissed  the  bill,  without  preju- 
dice to  perpetuating  the  testimony ;  and  Lord  Hardwicke  gave  the 
costs  of  perpetuating  it;  clearly,  therefore,  showing  that  the  case 
proceeded,  on  the  ground  of  the  right  of  such  a  purchaser  to  file  a 
bill  to  perpetuate  testimony,  but  as  having  no  right  to  file  a  bill  to 
establish  a  will  against  the  heir. 

The  next  case  was  Devonshire  v.  Newenham;  there  the  bill  was  filed 
by  parties  claiming  to  be  beneficially  interested  under  the  will  of  a 
testator  who  had  been  tenant  in  tail,  and  suffered  a  recovery ;  and 
the  bill  prayed  to  have  the  rights  of  the  parties  declared,  and  the 
trusts  of  the  will  carried  into  execution;  and  a  tenant  in  tail  in 
remainder,  who  would  have  been  entitled  if  the  recovery  was  bad, 
was  made  a  defendant  to  the  bill.  The  court  held  that  the  bill 
could  not  be  maintained  against  him,  the  title  being  paramount ;  but 
it  is  remarkable  that  Lord  Redesdale,  in  his  judgment,  distinguished 
that  case  from  the  case  of  a  bill  against  the  heir  at  law,  against 
whom,  however,  the  bill  in  that  case  would  in  any  event  have  been 
maintained,  because  there  were  trusts  to  be  executed.  Lord  Fing-aU  v. 
Blake^  the  next  case  upon  which  the  appellant  relied,  is  more  impor- 
tant, and  is  certainly  entitled  to  considerable  weight,  as  indicating 
the  opinion  of  a  judge,  who,  from  his  long  experience,  was  intimately 
acquainted  with  the  practice  of  the  pourt.  Sir  Anthony  Hart  said 
in  that  case,  where  there  was  a  trust  to  be  executed  the  issue  was  to 
be  directed,  but  where  there  was  no  trust  the  §ourt  had  no  ground  to 
interfere  to  direct  the  mode  of  trial,  but  only  had  to  take  care  that 
a  fair  trial  should  be  had,  by  putting  outstanding  terms  aside ;  from 
which  it  would  seem  to  follow,  that  if  there  was  no  outstanding 
term,  no  relief  could  be  given  by  the  court.  But  much  of  the  weight 
which  is  justly  due  to  this  authority  is  removed  by  the  circumstance, 
that  in  the  case  in  which  this  opinion  was  pronounced  there  was  in 
fact  a  trust,  and  the  opinion,  therefore,  was  entirely  extrajudicial.  It 
does  not  appear,  indeed,  that  the  point  was  at  all  argued,  and  the 
opinion  pronounced  upon  it  does  not  seem  to  me  to  be  reconcilable 
with  what  was  done  by  Lord  Hardwicke  in  Bemey  v.  Eyre.  No 
great  reliance,  therefore,  I  think,  can  be  placed  on  the  dictum  in  Lord 
Fingcdl  V.  BUdce. 

And  as  to  the  remaining  case  of  Strickland  v.  Strickland^  I  think 
still  less  weight  can  be  attached  to  it,  for  I  do  not  perceive  by  the 
report  that  Sir  George  Strickland  in  that  case  claimed  in  the  char- 
acter of  heir;  and  if  he  had,  I  am  confident,  from  my  own  recollec- 
tion of  the  case,  that  the  point  insisted  on  by  the  appellant  in  this 
case  w^as  not  then  brought  under  the  consideration  of  the  court 
The  only  other  authority  relied  upon  by  the  appellant  which  I  think 
it  material  to  notice  was  the  passage  cited  from  Lord  Redesdale's 
treatise,  to  which  the  Lord  Chancellor  "has  adverted ;  but  that  pas- 
sage, as  I  understand  it,  is  rather  against  than  in  favor  of  the  appel- 
lant, for  Lord  Redesdale  does  not  say  that  the  jurisdiction  over  the 
heir  is  founded  upon  the  right  to  have  the  title  quieted  against  his 
demand,  which,  indeed,  would   be  directly  contrary  to  what  he 
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decided  in  the  case  of  Devonshire  v.  Nmenkamj  because  the  heir's 
title  is  jast  as  paramoant  as  the  title  of  the  tenant  in  tail  was  para- 
moant  in  that  case ;  but  Lord  Bedesdale  assumes  the  existence  of 
the  jurisdiction,  e^nd  says  that  where  the  disposition  is  for  sale  or 
charge,  confining  his  observations  to  those  cases,  the  court  requires 
the  jorisdiction  to  be  exercised.  The  authorities  cited  on  the  part 
of  the  appellant  do  not,  therefore,  appear  to  me  to  bear  out  the 
position,  that  it  is  only  in  cases  where  there  are  trusts  to  be  exe- 
cuted that  this  court  exercises  the  jurisdiction  of  establishing  the 
will  against  the  heir. 

On  the  other  hand,  there  are  cases  refered  to  in  the  learned  Vice- 
Chancellor's  judgment  which  show  that  the  jurisdiction  has  been 
more  extensively  exercised,  and  that  judges  of  the  highest  authority 
have  spoken  of  it  in  terms  importing  that  it  is  of  general  applica- 
tion. It  would  be  a  mere  waste  of  time  to  go  through  the  authori- 
ties cited  by  the  Vice-Chancellor.  It  is  sufficient  to  say,  that,  as  I 
read  them,  they  embmce  the  decisions  of  Lord  Hardwicke,  and  of 
Lord  Manners,  the  dicta  of  Lord  Eldon,  and  the  decisions  of  my 
learned  brother  and  of  the  late  Sir  J.  Parker,  independently  of  the 
case  before  Lord  Cottenham,  on  which,  perhaps,  it  would  not  be  safe 
to  rely,  as  his  observations  may  possibly  have  had  reference  to  the 
trusts  which  existed  in  that  case.  These  decisions  and  dicta,  as  it 
seisms  to  me,  far  outweigh  the  authorities  cited  on  the  part  of  the 
appellant 

Much  has  been  said  in  the  progress  of  this  case  upon  the  origin 
of  this  jurisdiction ;  but  it  is  of  little  importance  how  the  jurisdic- 
tion originated,  if  it  be  found  to  exist  In  this  respect,  I  entirely 
agree  in  the  opinion  of  Mr.  Fonblanque,  in  his  Treatise  on  Equity. 
He  there  says :  ^^  To  establish  the  origin  of  any  branch  of  legal  or 
equitable  jurisdiction  is  always  difficult,  and  seldom  necessary,  pro- 
vided the  exercise  of  such  jurisdiction  be  conducive  to  ends  of  sub- 
stantial justice;"  and  that  the  exercise  by  tiiis  court  of  such  a 
jurisdiction  in  such  a  case  as  the  present  is  conducive  to  the  ends  of 
justice,  I  feel  no  doubt  whatever.  The  Vice-Chancellor  has  probably 
traced  the  jurisdiction  to  its  true  source,  but  other  sources  are  not 
wanting  from  which  also  it  may  have  originated.  The  Lord  Chan- 
cellor has  already  referred  to  what  had  also  struck  my  mind  —  the 
course  of  the  ecclesiastical  courts  in  this  country,  of  entertaining 
suits  for  probate  in  solemn  form,  establbhing  wills  against  the  next 
of  kin ;  and  I  think  it  by  no  means  improbable  that  the  ecdesiastics 
who,  in  early  times,  held  the  office  of  chancellor,  may  have  intro- 
duced their  practice  into  this  court,  and  applied  it  to  real  estate. 
Again  :  in  early  times,  when  the  custom  of  devising  prevailed  in 
cities  and  boroughs,  it  seems  to  have  been  the  usual  counte,  where 
the  title  of  the  devisee  was  disputed,  to  issue  a  writ  ex  gravi  querela^ 
commanding  the  officer  of  the  city  or  borough  to  admit  the  will  to 
proof,  and  to  do  right  to  the  devisees.  There  are  several  instances 
of  such  writs  in  Pitzherbert;  and  it  is  by  no  means  improbable, 
when  the  power  of  devising  became  general,  that  the  court  assumed 
the  jurisdiction,  which  before  had  been  locally  exercised.     I  am  also 
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very  much  disposed  to  think  that  this  court  formerly  interfered,  in 
case  of  apprehended  future  claims,  to  a  much  greater  extent  than  it 
has  done  in  modern  times.  The  case  of  Baker  y.  Shelboume  is  an 
instance  of  the  court  having  done  so.  The  origin  of  the  jurisdic- 
tion, however,  is  more  an  object  of  curious  research,  than  of  impor- 
tance to  the  decision  of  the  present  case.  Upon  the  whole,  the 
conclusion  to  which  I  have  arrived  is,  that  this  court  has  jurisdiction 
to  establish  a  will  against  an  heir  at  law  at  the  suit  of  the  legal 
devisee,  although  there  may  be  no  trusts  to  be  executed  under  the 
will.  The  other  part  of  the  case,  as  to  the  effect  of  the  proceedings 
in  Ireland,  was  but  very  faintly  urged  on  the  part  of  the  appellant, 
and  I  do  not  think  it  necessary  to  do  more  than  to  say  that  the  bill| 
in  my  opinion,  is  not  open  to  demurrer  on  that  ground.  I  think, 
therefore,  that  the  appeal  in  this  case  must  be  dismissed. 

Appeal  dismissed^  with  costs?' 


WiNo  V.  Hahvey.* 

Apzil  20, 1854. 

Pblicy  of  Insvrance  —  Local  Agents  Auihonty  of — Forfeiture^ 

Waiver  of 

Indorsed  upon  a  life  policy  was  a  condition  that  the  policy  should  be  void,  and  the  money 
secured  thereby  be  forfeited  to  the  use  of  the  Insurance  company,  if  the  insured  should  go 
beyond  the  limits  of  Europe  withoot  the  license  of  the  directors.  The  condition  was 
in/ringed  by  the  insured  going  to  reside  in  Caoada,  where  he  died ;  but,  after  the  breach, 
the  local  agent  of  the  company  at  the  place  where  the  policy  had  been  effected  continued 
to  receive  the  usual  premiums  upon  the  policy,  with  notice  of  the  breach  of  the  condition, 
which  ho  represented  as  not  iuTalidating  the  policy,  provided  the  premioms  were  regularly 
paid:  — 

Edd,  that  the  Notice  of  the  breach  of  condition  given  to  the  agent  of  the  Insurance  office 
was  constructive  notice  thereof  to  the  company ;  and  that  the  latter,  whether  they  had 
express  notice  of  the  breach  or  not,  were  precluded  by  the  conduct  of  their  agent  from 
insisting  upon  the  forfieitore  upon  the  death  of  the  insured. 

This  was  a  claim,  filed  by  Mr.  Abraham  Wing,  for  payment  by  the 
Norwich  Union  Life  Insurance  Office  of  moneys  insured,  under  two 
policies  granted  by  them  in  1829  and  1830,  upon  the  life  of  William 
Bennett,  of  Rougham,  near  Bury  St  Edmunds,  of  whom  Wing  was 
a  creditor.  The  defendant  was  one  of  the  directors  of  the  insurance 
society,  by  one  or  more  of  whom  the  society  were  enabled  by  their 
act  of  parliament  to  be  sued,  and  the  payment  sought  was  resisted 
on  the  ground  that  the  policies,  upon  which  the  moneys  were  secured, 


^  An  appeal  to  the  House  of  Lords  from  this  decision  is  now  pending, 
s  Before  the  Lords  Justices  the  Right  Hon.  Sir  James  L.  Kkioht  Sruce  and  the 
Bight  Hon.  Sir  G.  J.  Turner. 
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were  subject  to  a  condition  of  forfeiture  in  case  of  the  insured  going, 
without  the  license  of  the  directors  of  the  society,  beyond  the  limits 
of  Europe,  and  that  this  cdndition  bad  been  infringed  by  the  insured 
/going,  in  1835,  to  Canada,  and  continuing  to  reside  there  till  his 
death,  in  1849,  without  such  license.     The  facts  were  the  following: 
By  an  indenture,  dated  the  26th  March,  1829,  Bennett,  in  considera- 
tion of  300L  advanced  to  him  by  Wing,  the  plaintiff,  granted  to  the 
latter  an  annuity  of  502.  a  year  for  his  (Bennett's)  own  life,  th/ grant 
containing  a  covenant  by  Bennett  that  he  would  do  all  acts  and  give 
all  information  and  vouchers  necessary  to  enable  Wing,  if  he  should 
be  so  advised,  to  insure  any  sums  on  the  life  of  Bennett;  and  in  that 
event,  that  he  (Bennett)  would  not  do  any  act  to  avoid  the  policy  or 
policies  which  should  be  so  effected  by  Wing ;  and  that,  in  case  he 
should  leave  the  United  Kingdom,  he  would  himself  make  good  to 
Wing  any  extra  payment  in  respect  of  premiums  upon  the  said  poli- 
cies, which  the  latter  might  on  that  account  be  called  upon  to  make. 
By  way  of  collateral  security  for  the  advance,  Bennett  gave  his  bond 
and  warrant  of  attorney  to  enter  up  judgment  for  the  amount  Shortly 
afterwards  Bennett,  at  the  instance  of  bis  creditor.  Wing,  effected  an 
insurance  at  the  '<  Norwich  Union  Society  for  the  Insurance  of  Lives 
and  Survivorships,"  upon  his  own  life  for  300^,  there  being  indorsed 
upon  the  policy,  among  other  conditions,  one  to  the  effect,  that  ^*  if 
the  party,  upon  whose  life  the  insurance  is  granted,  shall  go  beyond 
the  limits  of  Europe  without  the  license  of  the  directors,  this  policy 
shall  become  void,  the  insurance  intended  to  be  hereby  effected  shall 
cease,  and  the  money  paid  to  the  society  become  forfeited  to  its  use." 
This  policy  was  by  deed-poll,  dated  the  29th  October,  1829,  assigned 
by  Bennett  to  Wing,  by  whom  notice  of  the  assignment  was  given 
to  Bdward  Lockwood,  the  general  agent  of  the  insurance  office  for 
transacting  their  business  at  Bary  St.  Edmunds,  and  through  whom 
the  policy  assigned  had  been  effected.    On  the  1st  May,  1830,  a  grant 
of  another  annuity  of  33^  6s.  ^.,  containing  the  same  covenants,  was 
executed  by  Bennett  .to  Wing  to  secure  a  further  advance  of  200/., 
made  by  the  latter  to  him,  the  repayment  of  which  was  also  collat- 
erally secured  by  the  bond  and  warrant  of  attorney  of  the  grantor,  and 
by  a  policy  of  insurance  to  that  amount  upon  his  life  effected  by  him, 
at  the  instance  of  Wing,  at  the  said  Norwich  Union  Insurance  Office, 
through  Lockwood,  as  their  agent  at  Bury  St.  Edmunds,  and  which 
policy  Bennett  assigned  to  Wing  on  the  25th  May,  1830,  Wing 
shortly  afterwards  giving  notice  of  such  assignment  to  Lockwood. 
After  the  insurances  were  effected  and  assigned  to  him,  Wing  himself, 
or  through  his  brother,  (a  solicitor  of  Bury  St  Edmunds,)  regularly 
paid  the  premiums  of  6L  6s.  and  4L  5s.  6d.j  annually  payable  thereon 
respectively,  to  Lockwood,  by  whom  they  were  received,  and  trans- 
mitted to  his  principals  at  Norwich.    In  June,  1835,  Bennett  infringed 
the  condition  indorsed  upon  the  policies  by  going  to  Canada,  where 
he  thenceforth  continued  to  reside  till  his  death,  in  July,  1849.    Upon 
Lockwood  applying  for  the  premiums  upon  the  policies,  which  became 
due  after  the  departure  of  the  insured  to  Canada,  Wing  made  him 
aware  of  that  fact,  and  asked,  on  each  occasion,  whether  it  would  be 
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safe  to  pay  the  premiums  under  the  circumstances.  I^ockwood  re- 
plied that  the  policies  would  be  perfectly  good,  provided  the  premi- 
ums were  regularly  paid,  and  Wing  thereupon  paid  the  usual  amount 
of  preniiums  to  Lockwood,  who  received  them,  and  transmitted  them 
regularly  to  the  head  office  of  the  society  at  Norwich.  After  the 
death  of  Lockwood,  in  1847,  John  Thompson,  who  was  appointed  by 
the  society  to  succeed  him  as  their  agent  at  Bury  St  Edmunds,  con- 
tinued to  receive  and  transmit  to  his  principals  the  premiums  paid  by 
Wing,  although  the  same  communications  were  made  to  him,  on  his 
applying  for  them,  as  had  been  made  to  Lockwood.  It  appeared 
also,  that  in  1842  and  1847,  bonuses  were  appropriated  to  each  policy 
by  the  society,  and  certificates  of  such  bonuses  sent  by  them  to  Wing 
through  their  agent  at  Bury  St.  Edmunds.  It  was  further  shown,  in 
evidence,  that  in  1842,  upon  the  death,  in  Canada,  of  a  Mr.  Younge, 
whose  life  had  been  insured  in  England,  at  the  Norwich  Union  Office, 
his  will,  attested  by  one  William  Bennett,  of  Rougham,  together 
with  the  probate  thereof,  was  sent  to  the  head  office  of  the  insurance 
society  at  Norwich,  for  the  purpose  of  furnishing  evidence  of  the 
death  of  Mr.  Younge ;  and  that  subsequently,  in  1848,  the  represen- 
tatives of  Younge  wrote  a  letter  to  the  secretary  of  the  insurance  so- 
ciety at  Norwich,  in  which  the  writer  mentioned,  incidentally,  that  the 
only  person  he  knew  in  Canada,  from  Bury  St  Edmunds  or  its  viein- 
ity,  was  a  Mr.  Bennett,  of  Rougham.  Upon  the  death  of  Bennetti 
Wing,  his  creditor,  claimed  the  sum  for  which  his  life  had  been  in- 
sured by  the  policies  above  mentioned,  together  with  the  bonuses 
which  had  been  appropriated  thereto,  but  the  society  refused  to  pay 
it,  alleging,  as  a  ground  for  their  refusal,  that,  in  consequence  of  Ben- 
nett's departure  -to  and  residence  in  Canada,  the  policies  had  become 
void,  and  the  moneys  secured  thereby  forfeited,  in  conformity  to  the 
condition  indorsed  upon  the  policies.  They  oflfered,  however,  to  re- 
pay to  Wing  the  amount  of  the  premiums  paid  upon  the  policies 
since  the  period  when  the  policies  became  forfeited  in  1835,  with 
compound  interest  thereon  at  4^  per  cent  The  present  claim  was 
then  filed  by  Wing,  claiming  the  full  amount  of  the  sums  insured, 
and  the  bonuses  thereon ;  or,  in  the  alternative,  should  he  not  be  held 
entitled  to  the  sums  insured,  to  repayment  of  all  the  premiums  which 
had  been  paid  from  the  beginning  of  the  policies,  with  interest  at  5L 
per  cent  The  claim  was,  by  permission  of  the  court,  set  down  for 
hearing  at  the  same  time  as  an  appeal  motion  for  production  of  docu- 
ments by  the  insurance  company,  without  having  been  previously 
heard  by  an  inferior  branch  of  the  court 

Glasse^  Q.  C,  and  Fooks^  for  the  plaintiff.  It  is  contended  on  the 
part  of  the  society  represented  by  the  defendant,  that  though  the 
agents  of  the  society  at  Bury  St  Edmunds  had  notice  of  the  breach 
of  the  condition  indorsed  upon  the  policies  at  the  times  at  which 
they  received  the  premiums  which  became  due  subsequently  to  such 
breach,  yet  the  directors  of  the  society  had  no  such  notice,  inasmuch 
as  the  fact  was  not  communicated  to  them  by  their  agents.  It  ia 
eubmitted,  however,  that  inasmuch  as  Lockwood  and  Thompson  were 
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the  general  agents  of  the  company  for  the  purpose  of  negotiating  their 
insurance  business  at  Bury  St.  Edmunds,  notice  to  the  agent  is  con- 
structive notice  to  the  principal.     Paley  on  Principal  and  Agent,  232. 
They  were  the  agents  of  the  company,  and  the  only  persons  through 
whom  policies  could  be  effected,  with  the  society  at  their  branch  office 
at  Bury  St  Edmunds.    Payments  and  receipts  made  there  in  respect 
of  the  policies  granted  by  the  society,  and  of  the  premiums  payable 
thereon,  all   necessarily  passed  through  their  hands;  and   through 
them  it  was  that  notices  of  assignments,  and  other  matters  affecting 
policies  granted  by  the  society  at  Bury  St  Edmunds,  were  given  to 
the  society.  Being  agents  of  so  general  a  character,  they  must  t>e  con- 
sidered as  the  agents  also  through  whom  representations  were  to  be 
made  to  the  society ;  and  Wing  was  entitled  to  assume  that  the 
society  would  be  informed  of  all  that  was  communicated  to  their 
agent     The  presumption,  moreover,  is,  that  the  agents  did  give  them 
such  notice ;  and  it  is  submitted  also  that  the  letters  of  1842  and  1848 
amount  to  express  notice  to  the  society  of  the  breach  of  the  condition 
indorsed  on  the  policies.     In  addition  to  this,  it  appears  thai  it  was 
the  habit  of  the  office  not  to  insist  upon  the  forfeiture,  but  to  accept 
compensation  in  respect  thereof,  in  the  shape  of  an  extra  premium  for 
the  increased  risk  to  the  life  insured ;  and  that  in  the  case  of  depar- 
ture to  and  residence  in  the  United  States,  or  the  British  settlements 
in  ^orth  America,  even  this  was  not  insisted  upon.    This  appears  to 
have  been  the  case  with  jregard  to  many  policies  granted  upon  lives 
by  the  society  prior  in  point  of  date  J;o  those  granted  to  Bennett,  but 
aU  of  the  same  form,  and  having  the  same  indorsement  as  those  had. 
Wing,  therefore,  had  no  reason  to  believe  that  the  payment  of  any 
additional  premium  was  required  to  prevent  the  forfeiture,  nor  was 
any  opportunity  afforded  him  of  avoiding  the  consequences  of  forfeit- 
ure, as  other  persons  holding  policies  had.     He  is,  however,  willing 
and  offers  to  make  up  the  extra  premiums  payable  since  1835 ;  and 
it  is  submitted  that  on  doing  so  he  will  be  entitled  to  the  full  amount 
insured,  and  the  bonuses.     If  not,  he  is  at  all  events  entitled,  under 
the  circumstances,  to  a  return  of  all  the  premiums  which   have  been 
paid  upon  the  policies  since  they  were  effected,  together  with  interest 
thereon.     [They  cited  Sanders  v.  PopCy  12  Ves.  ^2 ;  Ex  parte  Heth 
nessepy  1  Con.  &  L.  559  ;  and  Gate  v.  Lewis,  9  Q.  B.  730.] 

Malinsj  Q.  C,  and  Rogers,  for  the  defendant  There  is  no  doubt 
that  by  the  terms  of  the  condition  indorsed  on  them  the  policies  were 
forfeited  in  1835.  The  only  question  is  as  to  the  extent  of  the  author- 
ity of  Lockwood  and  Thompson,  as  agents  of  the  society — whether 
Buch  authority  extended  to  a  power  to  waive  the  forfeiture,  and  that 
without  even  insisting  on  the  payment  of  an  increased  premium.  It 
is  submitted  that  it  did  not  They  were  the  local  agents  of  the  society 
at  Bury  St  Edmunds,  and  their  duty  was  confined  to  receiving  pro- 
posals for  effecting  insurances  with  the  society,  communicating  those 
proposals  to  the  society  at  their  office  at  Norwich,  who,  if  they  intend- 
ed to  act  upon  them,  prepared  and  sent  the  policies  to  their  agents, 
who  delivered  them  to  the  insured,  and  received  and  transmitted  to 
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Norwich  the  premiums  received  upon  them.  For  those  purposes 
only  were  they  the  agents  of  the  society,  and  to  those  objects  only  did 
their  authority  extend.  For  any  thing  beyond  this  they  had  no  right 
of  independent  action,  and  could  not  legally  bind  the  society  unless 
expressly  authorized  by  them.  Acey  v.  Femie^  7  M.  &  W.  151.  That 
being  so,  it  is  submitted  that  they  were  acting  ultra  vires  in  making 
a  new  contract,  and  setting  the  policies  again  on  foot  on  terms  dif- 
ferent from  those  usually  sanctioned  by  the  office,  and  that  there 
could  be  no  constructive  notice  of  such  new  contract  to  the  office  im- 
plied. The  evidence  of  express  notice  being  transmitted  to  the  society 
is  insufficient  There  is  nothing  to  identify  the  William  Bennett 
mentioned  in  the  letters  of  1842  and  1848  with  the  party  insured. 

[Knight  Bruce,  L.  J.  The  party  pays  and  the  agent  receives  the 
premiums  upon  the  faith  and  condition  that  the  policies  are  to  be 
considered  as  valid  and  subsisting;  and  the  argument  is,  that,  though 
the  money  was  paid  under  those  express  conditions,  the  person  pay- 
ing it  is  to  be  in  the  same  position  as  if  he  had  paid  it  uncondition- 
ally. How  can  he  be  now  reinstated  in  his  position?  If  he  had  been 
informed,  in  1835,  that  the  forfeiture  would  be  insisted  on,  he  might 
have  insured  the  life  at  another  office.  Not  so  now,  the  life  having 
dropped.] 

That  is  the  fault  of  Wing  himself  for  not  having  himself  communi- 
cated the  real  state  of  the  case  to  the  office  at  Norwich.  The  Evi- 
dence shows  that  w*henever  either  he  or  his  brother  paid  the  premi- 
ums, it  was  with  a  doubt  whether  the  policy  continued  valid ;  and 
the  covenants  taken  from  Bennett  in  the  deeds  granting  the  annuities, 
show  that  he  was  aware  that  an  increased  premium  would  'probably 
be  required  on  the  party  insured  going  out  of  Europe.  The  society, 
though  it  sometimes  waives  the  forfeiture  in  that  event,  and  receives 
compensation  by  an  increased  premium,  has  never  done  so  after  the 
life  insured  has  dropped. 

GlassCy  Q.  C,  was  not  called  upon  in  reply. 

Knight  Bruce,  L.  J.  If  the  directors,  represented  by  the  defend- 
ant, had  themselves  personally  received  the  premiums  which  Mr. 
Lockwood  and  Mr^  Thompson  received,  with  the  same  knowledge  as  • 
they  had,  that  would  certainly  have  been  a  waiver  of  the  forfeiture, 
and  the  defence  would  have  been  ineffectual ;  but  they  were  their 
agents  for  the  purpose  of  receiving  the  premiums  upon  subsisting 
policies  —  premiums  paid  to  them  upon  the  faith  of  the  policies  con- 
tinuing valid  and  effectual,  notwithstanding  the  departure  and  resi- 
dence at  Canada  of  the  person  whose  life  was  insured  — a  faith  in 
which  Lockwood,  and  afterwards  Thompson,  knowingly  acquiesced 
and  expressly  sanctioned.  Those  premiums  having  been,  from  time  • 
to  time,  transmitted  to  the  directors,  and  retained  by  them  without 
objection,  I  think,  whether  Lockwood  or  Thompson  informed  or  did 
not  inform  them  in  fact  of  the  true  state  of  circumstances  in  which 
the  premiums  were  paid  to  them,  the  directors  became,  and  are,  as 
between  themselves  and  the  plaintiff,  as  much  bound  as  if  those  pre- 
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miams  bad  been  paid  bj  the  plaintiff  directly  to  themselveK,  they 
knowing  at  the  time,  on  each  occasion,  the  place  of  Bennett's  rest* 
dence.  The  directors,  taking  the  mone^r,  were  or  are  precluded  from 
sajing  thev  received  it  otherwise  than  for  the  purpose  and  *on  the 
faith  for  which,  and  on  which  Mr.  Wing  expressly  paid  it  If,  how- 
ever, it  were  important  for  any  purpose  of  the  suit  to  determine 
whether  it  ought  to  be  inferred  that  the  directors  received  from  Look* 
wood  or  Thompson,  or  frotn  both,  some  at  least  of  the  premiums  with 
actual,  direct,  and  personal  notice  of  Bennett's  place  of  residence,  I 
should  hold,  upon  the  materials  before  us,  that  an  affirmative  answer 
should  be  returned  to  that  It  is  unnecessary  to  refer  to  the  case  of 
The  Duke  of  Beaufort  v.  Neeldj  9  Jur.  813 ;  12  CI.  &  Fin.  248,  as  de- 
cided  by  the  House  of  Lords  in  1845 ;  though,  perhaps,  the  principle 
on  which  that  decision  proceeded,  is  not  inapplicable  to  the  present 
controversy. 

Turner,  L.  J.  In  this  case  Lockwood,  and  afterwards  his  succes- 
sor Thompson,  were,  beyond  all  doubt,  the  agents  of  the  insurance 
office  to  receive  the  premiums  payable  upon  the  policies,  and  they 
did  receive  those  premiums  upon  the  policies  during  the  whole  period 
between  1835,  when  Mr.  Bennett  went  to  Canada,  and  1849,  when 
he  died.  They  received  those  payments  with  a  knowledge  that  they 
were  made  by  JVfr.  Wing,  upon  the  faith  of  the  policies  in  respect  of 
which  they  were  made  being  subsisting  policies,  and  valid  notwith- 
standing the  absence  of  Mr.  Bennett  beyond  the  limits  of  Europe ; 
and  the  society,  or  the  directors  thereof,  received  those  premiums  from 
their  agents,  without  objection.  It  was  said,  however,  that  the  office 
so  received  them  without  having  notice  of  Bennett's  residence  beyond 
the  prescribed  limits.  Whether  that  was  so  it  is  unnecessary  to 
determine ;  but  I  fully  concur  in  the  observation  of  my  learned  brother 
upon  that  subject — that  if  we  were  driven,  upon  the  affidavits  before 
us,  to  conclude  upon  the  fact,  whether  the  insurance  office  was 
affected  with  notice  of  the  circumstances  under  which  the  premiums 
in  question  were  paid,  and  of  the  absence  of  Bennett  beyond  the 
boundaries  limited  by  the  policies,  the  conclusion  to  which  we  must 
arrive  upon  the  affidavits,  framed  as  they  are,  would  be,  that  the 
office  was  affected  with  notice  of  the  facts.  I  think  it,  however, 
immaterial  to  determine  that  question.  The  office,  undoubtedly, 
received  the  money  from  their  agents,  to  whom  it  had  been  paid 
upon  express  terms  and  conditions.  I  think,  therefore,  that  as  Lock- 
\vood  and  Thompson  were  the  duly  constituted  agents  of  the  office 
for  the  purpose  of  receiving  the  premiums,  it  was  the  duty  of  Lock- 
wood  and  Thompson,  and  not  that  of  the  plaintiff,  to  communicate 
to  the  head  office  at  Norwich  the  circumstances  under  which  those 

Eremiums  had  been  paid  to  and  received  by  them ;  that  the  office 
aving  held  out  Lockwood  and  Thompson  as  their  agents,  to  whom 
the  public  at  Bury  were  to  resort,  it  was  incumbent  upon  Lockwood 
and  Thompson,  and  not  upon  the  parties  applying  to  them,  to  com- 
municate to  the  office  the  representations  annually  made  on  the 
receipt  of  the  premiums  upon  policies.     Upon  these  grounds,  I  must 
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consider  these  policies  as  continuing  and  subsisting  poiicies,  and  that 
therefore  this  claim  mast  be  allowed. 

MaUns,  Q.  C,  said,  that  as  the  court  had  decided  in  the  plaintiff^s 
favor  on  the  main  question  at  issue,  the  insurance  office  would  not 
insist  on  the  payment  of  extra  premiums  in  respect  of  the  period  of 
the  residence  in  Canada  of  the  insured,  but  would  pay  the  sums 
insured  by  the  policies,  with  interest  at  4L  per  cent 


Ec  parte  Bussell  ;  In  re  Minnitt,  a  Bankrupt^ 

April  28,  1854. 

Bankrupt-law  Consolidation  Act^  1849 — Construction  of  160th  Sec- 
tion —  Official  Assignee  not  to  be  remunerated  for  preparing 
Balance-sheet  and  Accounts. 

The  official  assignee  of  the  banknipt's  estate  is  not  a  person  to  whom  an  allowance  can  be 
made,  under  me  160th  section  or  the  Bankrupt-law  Qonsolidation  Act,  1849,  out  of  the 
estate  and  effects  of  the  bankrupt,  for  assisting  him  to  prepare  his  balance-sheet  and 
accounts. 

A  rule  laid  down  by  a  district  commissioner  that  the  balance-sheet  should  be  made  out  on 
every  occasion  of  bankruptcy  bj  the  offidal  assignee :  -^ 

Hdd,  by  Sir  G.  J.  Turner,  L.  J.,  to  be  contrary  to  the  intention  of  the  160th  section  of  the 
act,  that  section  requiring  rather  that  the  commissioner  should,  in  each  particular  bank- 
ruptcy, exercise  a  discretion,  under  the  circumstances,  whether  to  employ  a  person  to  assist 
the  bankrupt  or  not 

This  was  an  appeal  by  the  creditor's  assignee  of  a  bankrupt,  under 
an  adjudication  in  the  Birmingham  district,  against  the  allowance  of 
20  guineas  made  by  the  commissioner  to  the  official  assignee,  for  pre- 
paring the  bankrupt's  balance-sheet  It  appeared  that  a  general  rule 
had  been  laid  down  by  the  commissioner  in  the  Leeds  district,  and 
acted  on  there,  and  also  in  part  of  the  Birmingham  district,  by  which 
the  bankrupt's  balance-sheet  'was  uniformly  prepared  by  the  official 
assignee,  and  an  allowance  made  to  him  for  so  doing,  this  allowance 
being  in  addition  to  that  made  to  him  under  the  Bankrupt-law  Con- 
solidation Act,  1849,  for  the  subsequent  examination  of  the  balance- 
sheet.  The  object  of  the  present  appeal  was  to  bring  the  question 
of  the  validity  of  the  rule  before  the  court  for  decision,  the  question 
depending  upon  the  construction  of  the  160th  section  of  the  Bankrupt- 
law  Consolidation  Act,  1849,  which  enacts  as  follows :  ^'  That  the 
bankrupt  shall  prepare  such  balance-sheet  and  accounts,  and  in  such 
form  as  the  court  shall  direct,  and  shall  subscribe  such  balance-sheet 


'  Before  the  Lords  Justices  the  Bight  Hon.  Sir  James  L.  Enioht  Bbxtce  and  the 
Bight  Hon.  Sir  G.  J.  Tubneb. 
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andVcconnts,  and  file  the  same  in  court,  and  deliver  a  copy  thereof 
to  the  ofl&cial  assignee  ten  days  at  least  before  the  day  appointed  for 
the  last  examination,  or  the  adjomrnment  day  thereof  for  that  pur- 
pose; and.  sach  balance-sheet  and  accounts,  before  such  last  exami- 
nation, may  be  amended  from  time  to  time  as  occasion  shall  require 
and  such  court  shall  direct;  and  the  bankrupt  shall  make  oath  of  the 
truth  of  such  balance-sheet  and  accounts,  whenever  he  shall  be  duly 
required  by  the  court  so  to  do ;  and  the  last  examination  of  the  bank- 
rupt shall  in  no  case  be  passed  unless  his  balance-sheet  shall  have 
b^n  duly  filed  as  aforesaid ;  and  the  court  may,  on  the  application 
of  the  assignees  or  of  the  bankrupt,  make  such  allowance  out  of  the 
estate  of  the  bankrupt  for  the  preparation  of  such  balance-sheet  and 
accounts,  and  to  such  person,  as  the  court  shall  think  fit,  in  any  case 
in  which  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court, 
from  the  nature  of  the  accounts  or  other  good  cause,  that  the  bankrupt 
required  assistance  in  that  behalf." 

JameSy  Q*  C,  and  Hardyy  for  the  oreditors'  assignee,  submitted  that 
the  rule  adopted  by  ttie  commissioner  was  contrary  to  the  spirit  and 
intention  of  the  act  of  parliament,  and  against  public  policy,  and  was 
one  which  the  commissioner  had  no  authority  to  make,  and,  so  far  ' 
as  the  official  assignee  was  concerned,  was  in  direct  contravention  of 
the  rule  which  forbade  him  to  carry  on  any  trade  or  business. 

Bacouy  Q.  C,  and  Priory  for  the  official  assignee,  submitted 
that  the  rule  in  question  was  a  wholesome  one ;  that  it  saved  great 
expense  to  bankrupts'  estates,  which  would  otherwise  fall  into  the 
hands  of  accountants.  They  further  argued  that  it  violated  no  prin- 
ciple of  public  policy,  and  that,  under  the  circumstances,  there  was 
nothing  irregular  in  the  same  person  preparing  and  examining  the 
balance-sheet. 

Knight  Bruce,  L.  J.  There  can  be  no  doubt  that  this  is  a  difficult 
and  perplexing  act  of  parliament,  and  it  cannot  be  matter  of  surprise 
that  different  opinions  should  be  ^entertained  as  to  different  parts  of 
it  The  160th  section  has  never  before  been  under  my  consideration ; 
and  the  question  which  I  am  now  called  upon  to  decide  is,  whether 
the  official  assignee  is  a  person  who  can  become  entitled  to  an  allow- 
ance under  it.  It  Ib  said  that  he  is,  by  reason  of  the  generality  of  the 
words  '^  to  such  person  as  the  court  shall  think  fit."  I  am  of  opinion 
that  it  is  contrary  to  the  spirit  and  policy  of  the  act  to  say  that  the 
official  assignee  is  a  person  within  the  meaning  of  these  words.  I 
am  of  opinion,  that  according  to  a  safe,  wholesome,  and  legitimate 
interpretation,  this  section  does  not  authorize  the  official  assignee  to 
charge  for  the  preparation  of  the  balance-sheet ;  and  as  the  commis- 
sioner has  proceeded  solely  and  merely  on  tliis  section,  I  hold  that  the 
allowance  of  212.  cannot  be  sustained,  but  must  be  struck  out  of  the 
account  This  result  has  nothing  to  do  with  any  view  on  my  part  as 
to  the  services  rendered  by  the  official  assignee,  but  rests  solely  on 
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the  ground  that  the  allowance  was  bac^  upon  a  eonstruQtioa  of  tha 
statute  which  I  cannot  pat  upon  it 

Turner,  L.  J.  I  desire  it  to  be  understood  that,  in  disposing  of 
this  case,  I  do  not  proceed  on  any  particular  facts»  nor  on  any  sugges- 
tion  of  undue  favor  to  the  bankrupt,  or  of  injury  caused  to  his  estate, 
but  simply  and  solely  on  the  question  of  principle.  The  160th  section 
of  this  act  has  provided  that  the  court  may  make  such  an  allowance, 
and  to  such  person  as  the  court  shall  think  fit,  in  any  case  in  which 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  that  the 
bankrupt  required  assistance.  The  question  is  this —*  whether  it  is 
or  can  be  a  sound  exercise  of  discretion  on  the  part  of  the  commis* 
sioner,  and  one  consistent  with  the  provisions  of  the  section,  to  make 
an  allowance  to  the  official  assignee  for  preparing  the  balanoe^sheet 
and  accounts,  the  fact  being  that  the  omcial  assignee  has  been 
employed-  in  that  way.  This  is  to  be  determined  by  considering  what 
are  the  duties  of  the  official  assignee.  The  bankrupt,  by  the  terms 
of  the  act,  is  to  prepare  his  balance-sheet,  and  deliver  a  copy  to  the 
official  assignee  within  ten  days  before  bis  last  examination.  For 
what  purpose  has  the  legislature  provided  that  this  shall  be  done,  but 
for  the  purpose  that  the  official  assignee  may  check  and  control  the 
accounts  made  out  by  the  bankrupt  1  This  is  his  duty,  and  he  is  put 
in  possession  of  the  books  of  the  bankrupt  so  that  he  may  be  able  to 
perform  this  duty.  If,  then,  it  is  his  duty  to  check  the  bankrupt's 
accounts,  what  principle  must  we  apply  to  the  case  ?  There  are  two 
or  three  eases  which  occur  to  me  as  illustrating  the  principle  by  which 
the  court  is  guided.  Take  the  practice  of  courts  oi  equity  in  relation 
to  the  employment  of  a  receiver.  It  was  a  settled  rule  that  no  master 
could  be  appointed  receiver  —  upon  this  principle,  that  it  was  the 
master's  duty  to  check  the  accounts ;  and  this  rule  was  acted  upon^ 
even  though  it  might  well  be  that  the  master  would  not  have  to  check 
his  own  accounts.  In  like  manner,  in  the  case  of  a  lunatic's  estate, 
the  court  has  always  set  its  face  against  the  committee  being 
appointed  receiver,  because  it  is  part  of  his  duty  as  committee  to 
check  the  receiver's  accounts.  A  case  still  more  nearly  resembling 
the  present  was  that  in  which  a  bankrupt  was  chosen  to  be  creditor's 
assignee  of  his  o^n  estate.  This  happened  in  the  case  of  Mr.  Bol** 
dero,  in  whom  his  creditors  placed  so  much  confidence  that  they 
chose  him  to  be  assignee ;  but  the  court  displaced  him,  on  the  ground 
that  his  duty  as  assignee  was  inconsistent  with  iiis  obligations  as  a 
bankrupt.  So,  in  the  present  case,  I  take  it  that  the  duty  of  examin- 
ing the  balance-sheet  is  inconsistent  with  the  duty  of  preparing  it» 
It  has  been  said  that  the  consequence  of  our  decision  will  be  to 
deliver  estates  into  the  hands  of  accountants,  and  to  increase  the^ 
expenses  of  bankruptcy.  But  I  have  too  much  confidence- in  th^ 
commissioners,  to  think  that  they  will  not  take  care  to  prevent  such  a 
consequence.  They  may  differ  from  us  in  opinion,  but  I  am  sure 
this  ditference  will  not  prevent  them  from  using  their  sound  discretion 
in  making  allowances  out  of  the  bankrupt's  funds  for  the  preparation 
of  the  balance-sheet.     It  was  argued  that  no  evil  could  arise  from  tbo 
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rale  laid  down  by  the  commissioner ;  but  if  the  acconnt  be  not  satis- 
factory, it  is  the  daty  of  the  commissioner  to  send  it  back  to  the 
official  assignee  for  correction ;  and  I  cannot  think  that  a  person  can 
reconsider  an  account  which  he  has  prepared  himself,  without  some 
bias.  There  is  another  matter  to  which  it  is  right  to  advert,  namely, 
that  the  rule  laid  down  by  the  commissioner  is  not  in  conformity 
with  the  provisions  of  the  act  of  parliament.  He  ought,  as  I  con- 
strue the  act,  to  exercise  his  judgment  in  each  particular  case  sepa- 
rately ;  and  a  general  rule,  that  the  account  may  be  made  out  by  the 
official  assignee,  is  in  violation  of  that.  Such  a  rule  is  dangerous, 
and  interferes  with  the  discretion  of  the  commissioner.  The  appeal 
must  be  allowed ;  the  costs  of  all  parties  to  be  paid  out  of  the  estate. 


Hindson  v.  Wetherill.^ 

May  29  and  30,  1854. 

Solicitor  and  Client  —  Solicitor  map  take  a  BeneJU  under  his  Clients 
Will  prepared  by  the  Solicitor  himself — Evidence  —  Oral  EzaminO' 
4ion  of  Parties  as  Witnesses  on  Appeal. 

Where  a  testator  makes  a  dispositioii  by  his  will  in  favor  of  the  solicitor  employed  by  him 
to  make  tSe  will,  in  such  huiguace  and  under  such  drcamstanoes  as  that  upon  the  trial  at 
law  of  an  issne  devisavtt  vel  nortf  brought  by  the  heir  at  law  of  the  testator,  or  upon  the 
hearing  by  the  Ecclesiastical  Court  of  a  suit  touching  the  validity  of  the  will,  the  disposi- 

•  tion  in  question  would  be  upheld,  this  court  will  not,  on  the  mere  ground  that  the  relation 
of  solicitor  and  client  existed  between  the  solicitor  and  the  testator,  interfere,  at  the  instance 
of  the  heir  at  law  or  next  of  kin,  to  fix  a  trust  for  the  benefit  of  either  of  them  upon 
the  property  devised  or  bequeathed  to  the  solicitor. 

Where,  upon  the  hearing  of  a  cause  by  a  Vioe-Chancellor,  a  tender  by  the  defendant  of 
himself  to  be  examined  orally  as  a  witness  for  himself  in  the  cause,  with  a  view  to  his 
cross  examination  by  the  plaintiff,  had  been  refused  by  the  plaintiff,  this  was 

Edd,  by  the  Court  of  Appeal  to  be  a  sufficient  ground  for  refusing  to  accede  to  an  appliciu^ 
tion  by  the  pldntiff  to  have  that  course  adopted  upon  the  hearing  of  an  appeal  from  the 
Vice-Chancellor's  decree. 

This  was  an  appeal  jErom  the  decision  of  Sir  J.  Stuart,  V.  C, 
(reported  18  Jur.  233 ;  s.  c.  23  Eng.  Rep.  132,)  whereby  he  refused  to 
give  effect  to  a  disposition  made  by  a  testator  in  favor  of  the  solicitor, 
who  had  prepared  his  will.  The  facts  of  the  case  and  the  arguments 
of  counsel  will  be  found  fully  set  forth  in  the  report  above  referred  to. 
The  cases  of  Nielthorpe  v.  Holgate^  1  Coll.  221 ;  Raworth  v.  Marriott^ 
1  My.  &  K.  648 ;  Ingram  v.  Wyatty  1  Hagg.  394 ;  Paine  v.  Hall,  18 
Ves.  475 ;  and  Batch  v.  Symes,  Turn.  &  R.  87,  were  cited,  in  addition 
to  those  referred  to.  in  the  court  below. 


^  Before  the  Lords  Justices  the  Bight  Hon.  Sir  James  L.  Knight  Bbuce  and  tho 
Bicht  Hon.  Sir  G.  J.  Tubneb. 
^  13* 
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Daniel^  Q.  C,  and  Renshaw  were  heard  in  support  of  t)ie  plaiatiff'a 
case,  the  appeal  being  from  the  whole  decree. 

MalinSi  Q.  C,  and  Fischer^  were  not  oaUed  upon  for  Wetherill,  th^ 

appellant,, 

Kirkman  appeared  fcnr  the  co-executor ;  and 
Oliver^  for  certain  legatees  who  did  not  appeaL 

Knight  Brucei  L.  J.  We  have  had  an  opportunity  of  oonsiderifig 
this  case  out  of  court  since  the  argument  was  broken  off  yesterday, 
and  we  are  now  able  to  dispose  of  it.  The  question,  whether  in  the 
matter  of  this  testator's  will,  the  conduct  of  Mr.  WetheriU  was  prudent, 
was  delicate,  or  was*  such  as  should  be  recommended  to  other  solici- 
tors for  exact  imitation,  is  not  within  our  cognizance,  and  do€^s  not 
require  decision.  The  question  to  be  resolved  is,  whether  upon  the 
assumption,  which  must  be  made,  that  the  will  and  codicil  were  duly, 
properly,  and  on  sufficient  grounds  admitted,  as  they  were,  to  probate, 
and  upon  the  assumption  also,  that,  upon  an  issue  devisamt  vel  non^ 
if  it  were  directed,  the  heir  would  have  no  case  as  to  the  entire  will 
cind  codicil,  or  as  to  any  part  of  either  instrument,  Mr.  WetheriU 
ought,  upon  the  facts  in  evidence,  to  be  deprived  in  equity  of  all  bene- 
ficial title  to  the  real  estate,  and  the  note  of  1,000/.,  or  either  of  them. 
How  the  matter  would  have  stood  if  undue  influence,  if  misrepresen- 
tation, or  if  surprise,  or  any  unfair  dealing  had  been  e^tabli^ed 
against  him,  or  if  it  had  been  shown  that  he  had  omitted  to  perform 
any  duty  which  was  incumbent  on  him  as  the  testator's  solicitor  or 
agent,  it  is  unnecessary  for  me  to  say,  for,  in  my  opinion,  no  such' 
thing  has  been  done.  Mr.  WetheriU  prepared  his  client's  will,  con- 
taining a  disposition  in  his  own  favor.  There  begins  and  there  ends 
the  case,  as  I  view  It.  .  But,  the  case  so  beginning  and  so  ending  does 
not  tajce  away  the  right,  either  legal  or  equitable,  of  the  solicitor  to 
be  for  his  own  benefit  a  devisee  or  legatee.  It  is,  in  my  opinion,  not 
shown  that  this  testator  made  his  will  under  any  mistake  or  misap- 
prehension, or,  if  he  did  so,  that  the  mistake  or  misapprehension  was 
one  of  which  the  existence  or  the  continuance  was  caused  or  induced 
by,  or  is  ascribable  to  the  solicitor,  or  was  one  to  the  existence  or 
continuance  of  which  the  solicitor  contmbuted.  It  appears  to  me  that, 
upon  the  evidence,  the  testator  must  be  taken  to  have  made  bis  will 
as  a  free  agent  in  every  sense,  not  only  as  the  term  is  understood  in 
courts  of  law,  but  as  it  is  understood  in  courts  of  equity  also.  He 
meant  to  do  what  he  did,  and  there  is,  I  think,  a  total  absence  of  evi- 
dence to  show  that  his  intention  in  that  respect  was  uh&irly  caused^ 
i^duly  procured,  or  improperly  induced. 

It  has  been  argued,  but  in  my  opinion  not  proved,  that  the  testator 
gave ,  instructions  for  his  will,  and  made  it,  without  a  knowledge  or 
without  a  recollection  of  Mrs.  Hindson's  letter  to  him,  and  that,  there- 
fore, Mr.  WetheriU  ought,  before  the  will  was  signed  by  the  testator, 
to  have  mentioned  the  letter  to  him.    It  appears  to  me  that  the  evi<^ 
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denoe  before  us  Is  perfectly  consistent  with  the  notion  that  the  tes- 
tator had  receired  the  letter  in  dne  course,  had  read  it  as  soon  as  it 
was  received,  and  had  instructed  Mr.  Wetherill  to  answer  it  as  it  was 
answered,  and  ^ave  the  instructions  for  the  will,  in  their  original  as 
well  as  in  their  final  state,  with  a  perfect  recollection  of  both  letters. 
Nor  do  I  perceive  any  ground  for  inferring  that  Mr.  Easton's'  assist- 
ance (if  any)  or  interference  in  the  chtim,  which  had  been  the  subject 
of  the  compvomised  action  of  ejectment,  was  not  contemporaneously 
known  to  the  testator,  or  had  been  forgotten  by  him.  The  testator's 
feelings  towards  bis  relations,  or  some  of  them,  may  very  possibly  not 
have  been  those  of  a  moral  philosopher  or  an  accomplished  Christian; 
but  I  see  no  reason  for  believing  that  he  had  received  from  any  of  his 
family  any  service  or  benefit  whatever,  or  at  least  any  deserving  of 
g^titude  on  the  testator's  part. 

As  to  the  authcmties  cited,  they  seem  to  me  all  consistent  with  the 
conclusion  in  Mr.  Wetherill's  favor,  it  being  impossible  that  a  testa- 
mentary gift  by  a  client  to  a  solicitor  can,  as  against  the  latter,  be 
liable  to  all  the  same  considerations  as  a  gift  to  him  ifUer  vivos  would 
have  been,  though  it  may  be  open  to  some  of  them ;  and  with  regard, 
iB  the  present  instance,  to  the  gift  of  the  note,  whether  it  would  have 
been  maintained  independently  of  the  will,  I  do  not  say  or  suggest. 
However  nhat  may  be,  I  think,  that  circumstanced  as  this  case  is,  the 
will  cured  the  infirmily  (if  any)  in  that  transaction,  and  was  effectual 
with  regard  to  the  real  estate ;  as  to  which,  however,  if  the  plaintiff 
shall  desire  an  issue  d^visavit  vel  non^  he  ought,  I  suppose,  to  have  it. 
I  should,  perfacCps,  notice  the  application  made  to  us  by  the  plaintiff's 
counsel,  for  an  oral  examination  of  Wetherill  as  a  witness  for  himself, 
in  order  to  his  cross-examination  by  the  plaintiff  before  us.  Whether 
we  should  have  acceded  to  that  application  if  Wetherill  had  not  ten- 
dered himself  for  that  purpose  before  the  Yice-Chancellor,  it  is  unne- 
cessary to  say,  for  he  did  so,  and  that  course  must  be  taken  to  have 
been  opposed  on  the  part  of  the  plaintiff.  This  seems  to  us  a  sufii- 
cient  reason  for  not  acceding  to  it  now.  Possibly  upon  an  issue,  if 
tiiere  shall  be  one,  he  will  be  called. 

Turner,  L.  J.  With  great  deference  to  the  opinion  of  the  Vice- 
Chancellor,  and  with  quite  as  strong  a  desire  as  he  can  feel  to  check 
transactions  of  this  description,  by  which  solicitors  acquire  property 
from  their  clients,  I  certainly  cannot  venture  to  go  the  length  to  which 
he  has  gone  by  this  decree.  The  facts  of  this  case  do  not  seem  to 
me  to  raise  any  question  of  law,  because,  according  to  the  evidence 
which  has  been  read  from  the  answer  of  this  gentleman,  the  whole 
case,  alleged  by  the  bill,  seems  to  be  entirely  and  effectually  disposed 
of.  I  do  not  desire,  therefore,  to  be  considered,  on  the  present  occa- 
sion, as  giving  an  opinion  in  favor  of  the  right  of  a  party  to  file  a  bill 
of  this  description  in  this  court ;  nor  do  I  intend  to  say,  that  under 


i  Mr.  Easton  was  i^ted  to  haTe  acted  as  the  agent  of  Mr.  Wetherill  at  York  in  the 
OHilter  of  the  action  of  ejectment 
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no  circumstances  could  such  a  bill  be  maintained.  B|}t  it  is  to  be* 
observed  that  this  is  the  first  instance '  within  my  experience,  or,  I 
believe,  within  my  research,  in  which  an  attempt  has  been  made  to 
fix  a  trust  upon  a  disposition  made  by  will  on  purely  equitable 
grounds  —  I  mean  those  peculiar  equitable  grounds  which  apply  as 
between  solicitor  and  client,  and  guardian  and  ward.  Indeed,  I  really 
have  been  in  some  alarm  at  the  consequences  of  the  doctrine  being 
introduced  into  this  court,  of  fixing  trusts,  upon  such  a  ground,  upon 
testamentary  dispositions ;  because  it  is  obvious  that  if  this  be  done 
in  the  case  of  solicitor  and  client,  it  must  equally  be  done  in  that  of 
guardian  and  ward ;  and  in  every  case  where  a  ward,  from  motives 
of  gratitude  or  afiection,  has  made  a  disposition  in  favor  of  his  guard* 
ian  soon  after  the  ward  has  attained  twenty-one,  it  will  be  the  duty 
of  this  court  to  fix  a  trust  upon  the  guardian,  and  to  hold  that  the 
guardian  is  a  trustee  for  the  heir  at  law  and  next  of  kin  of  the  testa« 
tor  of  all  the  property  which  may  have  been  disposed  of  in  favor  of 
the  guardian  by  the  will  of  the  ward. 

Now,  it  is  obvious  that  there  is  a  great  distinction  between  the 
jurisdiction  of  this  court  as  applied  to  cases  of  contract,  and  the  juris- 
diction of  this  court  as  applied  to  cases  of  testaments.  In  cases  of 
contract,  this  court  has  jurisdiction  to  order  the  instrument,  upon 
which  the  contract  is  founded,  to  be  delivered  up  to  be  cancelled;  but 
this  court  has  no  jurisdiction  to  order  a  will  to  be  delivered  up  to  be 
cancelled,  whether  it  relates  to  real  estate,  or  whether  it  relates  to 
personal  estate.  When  a  case  comes  into  this  court  upon  probate,  a 
court  of  competent  jurisdiction  has  determined  that  the  disposition 
made  by  the  testator,  is  according  to  the  will  and  intention  of  the 
testator ;  and  I  take  it,  that  if  any  fraud  that  would  affect  the  will 
and  intention  of  the  testator,  can  be  proved  in  the  Ecclesiastical 
Court,  that  court  can  rectify  the  instrument,  and  take  out  of  the  will 
the  particular  clause  in  which  the  disposition  affected  by  the  fraud 
has  been  made ;  and  so  I  take  it  for  granted,  that  in  a  court  of  law, 
if  there  be  a  question  of  fraud  upon  the  will,  that  fraud  may  be  set 
right,  whether  it  applies  to  the  whole  will  or  to  part  of  it,  provided 
the  interests  are  such  as  can  be  dealt  with  in  a  court  of  law.  Cases 
may  arise,  and  have  arisen,  in  which  questions  on  the  validity  of  par- 
ticular dispositions,  made  by  will,  have  been  such  as  that  they  could 
not  be  properly  got  at  by  a  court  of  law;  and  this  court  has  in  those 
cases  interfered  for  the  purpose  of  directing  a  trial  at  law  of  the  par- 
ticular question  which  arose,  assuming  the  general  disposition  to  be 
effectual.  Now,  the  only  case  which  at  first  sight  appeared  really  to 
have  any  bearing  upon  the  question  before  us,  was  the  case  of  fie- 
grave  v.  Kirwatij  1  Beat.  157.  Some  doubts  have,  I  rattier  think,  been 
at  different  times  suggested  upon  that  case.  I  rather  think  I  have 
heard  that  case  in  some  degree  questioned ;  but  it  seems  to  me  that 
that  case  is  clearly  distinguishable  from  any  thing  which  at  all  ap- 
proaches to  the  present  case ;  because  in  Segrave  v.  Kirwanj  there 
was  nb  intention  of  the  testator  appeeuring  at  all.  The  testator  had 
appointed  a  counsel  in  that  case  to  be  his  executor,  not  knowing  that 
the  efiect  of  the  appointment  of  the  counsel  as  executor  vested  in  him 
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and  gave  faigi  the  beneficial  ownership  of  the  property  otherwise  uih 
disposed  of;  an^,  therefore,  there  was  no  intention  of  the  testator  at 
all  intervening  in  that  case  of  Segrave  v.  Kirwan;  and  the  decree  in 
tbat  case  of  Segrave  v.  Kirwan  was  not  a  decree  which  declared  the 
party  to  be  a  trustee  to  whom  the  testator  had  given  the  beneficial 
interest,  or  bad  intended  to  give  the  beneficial  interest,  because  the 
testator  was  in  total  ignorance  that  the  disposition  which  he  had 
inade  by  bis  will,  bad  the  effect  of  giving  the  beneficial  interest  at  all. 
It  appears  to  me,  therefore,  without  meaning  to  give  any  opinion  ab« 
Bolutely  concluding  questions  similar  to  that  on  this  part  Df  the 
case  —  it  appears  to  me  that  there  must  be  extreme  difficulty  in  mak- 
ing out  a  case  which  would  entitle  this  court  to  interfere,  and  so  to 
declare  a  trust  upon  a  beneficial  interest  vested  in  another  party  on 
such  a  ground  as  this,  where  the  question  depends,  as  here,  entirely 
upon  the  intention  of  the  testator.  I  concur,  therefore,  with  my 
learned  brother  in  the  opinion,  that  the  bill,  so  far  as  it  relates  to  this 
part  of  the  suit,  must  be  dismissed* 

Mcdins^  Q.  C,  and  Fischer^  for  the  appellant  on  the  one  side,  and 
Danielj  Q.  C,  and  RenshaWy  for  the  plaintiff  on  the  other,  were  then 
heard  on  the  subject  of  costs. 

SInight  Bruce,  L.  J.  For  obvious  reasons  it  has  happened,  and 
must  happen  often,  if  not  generally,  that  when  a  gift  ftom  a  cHent 
to  a  solicitor  is  questioned  in  a  court  of  equity,  the  solicitor,  though 
succeeding  in  establishing  it,  does  not  obtain  the  costs  of  the  in- 
vestigation. I  do  not  say  that  that  is  a  general  rule  ;  it  may  or  may 
not  be  so.  For  the  present  purpose  I  will  assume  it  to  be  so.  Here, 
however,  the  circomstances  are  special  and  peculiar.  The  proceed- 
ings in  the  ecclesiastical  court,  of  which,  by  the  way,  all  parties  had 
their  costs  out  of  the  estate,  must  have  been-  sufficient  to  afford  the 
present  plaintiff  full  knowledge  of  the  true  circumstances  of  the  case, 
90  far  as  they  were  material.  It  is  probable,  that  even  had  the  op- 
position in  the  eocleaiastical  court  not  taken  place  —  even- had  the 
evidence  which  was  adduced  there  not  been  adduced  —  it  would  of 
necessity  have  been  taken,  that,  having  the  local  assistance  he  had, 
he  must  be  considered  to  have  had  the  means  of  knowing;  every  thing 
which  it  was  material  for  him  to  know  previously  to  the  institution 
of  this  suit.  In  these  circumatanoes,  and  within  less  than  three  weeks 
*from  the  termination  of  the  proceedings  in  the  ecclesiastical  court, 
after  the  coats  of  it  had  been  given,  this  bill  was  filed,  not  accurately 
stating  the  facts  of  the  case,  charging  drunkenness  against  the  tes« 
tator  —  a  charge  which  was  wholly  irrelevant  or  impertinent,  or  intro- 
duced for  the  purpose  of  weakening  the  case  of  Wetherill,  by  reason 
of  his  own  conduct,  or  with  reference  to  his  own  conduct.  It  charges 
Wetherill,  in  terms,  with  having  acted  unfairly,  and  it  imputes  insol- 
vency to  him.  But  in  a  case  where,  even  if  the  supposed  merits  had 
been  with  the  plaintiff,  the  jurisdiction  to  investigate  them  in  this 
court  was  questionable  at  least,  although  I  do  not  mean  to  pronounce 
any  conclusive  opinion  upon  it  —  in  a  case  also  where  those  merits, 
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as  it  appears  to  me,  are  clearly  proved  against  hinif  and  in  my 
opinion  had  come  to  his  knowledge  before  the  suit  was  institated,  I 
think  we  should  not  be  warranted  in  declining  to  dismiss  the  bill, 
with  costs,  as  against  all  the  defendants,  so  far  as  it  claims,  against 
the  defendant  Mr.  Wetherill,  the  note  for  1,000^  and  the  real  estate. 
The  decree,  in  other  respects,  is  a  matter  of  course. 

Turner,  L.  J.    It  is  unnecessary  for  me  to  add  any  thing  upon 
this  question  of  costs. 


Parker  v.  Sowerbt.^ 

June  14, 1854. 

Will  —  Dower  —  Election. 

A  testator,  bj  his  will,  gave  his  personal  estate  and  an  annuity  to  his  wife,  and  derised  his 
real  estate  to  trustees,  with  power  to  "  let "  and  cut  timber :  — 

Hdd,  affirming  the  decision  of  the  court  below,  that  the  widow  was  put  to  her  election 
between  the  bequests  and  dower. 

All  that  is  necessary  in  these  cases  to  raise  a  case  of  election  is,  that  there  should  appear 
upon  the  face  of  the  will  an  Intention  which  would  be  frustrated  by  the  claim  of  dower ; 
and  Ball  t.  ffillf  I  Dm.  &  W.  94,  decided  that  such  an  intention  was  shown  by  the  tes- 
tator giving  trustees  a  leasing  power  over  his  real  estates. 

This  was  an  appeal  from  a  decision  of  Sir  R.  T.  Kindersley,  V.  C, 
(reported  17  Jur.  752 ;  s.  c.  21  Eqg.  Rep.  39,)  where  his  Honor  held 
<»-  following  Lord  St  Leonards's  decisions  in  Hall  v.  HUl^  1  Dru.  & 
W.  94,  and  OHara  v.  Chaine^  1  Jo.  &  Lat.  662,  and  subsequent 
cases  -—that  under  a  will  bequeathing  personal  estate  and  an  annuity 
to  the  testator's  widow,  and  devising  a  freehold  estate  to  trustees, 
accompanied  with  a  power  to  let,  the  widow  was  put  to  her  election 
as  to  dower.  The  facts  are  sufficiently  stated  in  the  previous  report, 
except  that  by  the  will  of  the  testator,  John  Monkhouse,  there  was 
given  to  the  trustees  a  power  of  cutting  timber  upon  any  part  of  the 
freehold  premises,  and  a  power  of  doing  repairs  as  well  as  the  power 
to  let.  The  appeal  was,  no  doubt,  presented  in  consequence  of  the 
observations  of  Sir  J.  Stuart,  V.  C,  upon  the  case  of  Hall  v.  JBftff,  in 
the  case  of  Warbutton  v.  WarbuUon^  18  Jur.  415 ;  s.  c.  23  Eng.  Rep. 
415. 

Swanston  and  Bagshatoe^  jun.,  for  the  appeal.  . 

SwanstOTL  The  Vice-chancellor  considered  that  he  was  bound 
by  decision ;  but  said,  that  were  the  question  res  irUegray  he  would 


1  Before  the  Lord  Chancellor,  (Lord  Cbanwobth,)  and  the  Lords  Jaflticea. 
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differ  from  many  of  the  authorities.  Now  the  power  of  leasing  here 
is  of  the  simplest  form,  and  no  more  than  what  would  have  been 
incidental  to  a  devise  of  a  fee-simple ;  and  I  submit,  that  a  devise  of 
a  legal  estate  in  fee  would  not  put  the  widow  to  her  election,  yet  it 
is  quite  clear  that  such  a  devisee  would  have  a  power  of  leasing,  which 
would  be  subject  to  the  right  to  dower.  Upon  what  principle,  then, 
can  giving  the  trustees  a  power  to  let,  put  the  widow  to  her  election  ? 
The  key  to  the  whole  question  is,  what  has  the  testator  devised  ? 
Nothing  but  what  was  his  own ;  he  has  not  expressed  any  intention 
to  devise  the  dower.  The  last  clause  in  the  will,  where  he  declares 
that  if  his  wife  should  have  a  child  by  him  after  his  decease  the  will 
was  to  have  no  effect,  shows  what  he  intended  to  devise,  namely, 
that  which,  if  he  should  have  a  child,  would  go  to  it  as  heir  —  that 
is,  the  estate  subject  to  dower.  Sir  E.  Sugden,  in  Hull  v.  JETi^  1 
Dm.  &  W.  94,  did  not  decide  the  question  of  election  upon  the  mere 
circumstance  of  the  leasing  power,  but  upon  all  the  circumstances  of 
the  case  taken  "together ;  he,  to  use  his  own  expression,  speU  out 
the  intention  of  the  testator  from  every  part  of  the  will. 

[Knight  Bruce,  L.  J.  Is  it  a  reasonable  inference  from  that  de» 
cision  to  say,  that,  if  the  power  of  leasing  had  not  existed  there,  the 
widow  would  have  been  put  to  her  election  ? 

Lord  Chancellor.  What  other  circumstances  existed  in  HcUl  v. 
Hillj  which  could  have  put  the  widow  to  her  election  ?J 

I  submit  that  there  were  many  other  circumstances,  which,  though 
each  by  itself  would  not  have  put  her  to  her  election,  still,  when  taken 
together,  were  sufficient  to  show  an  intention  that  the  widow  was 
not  to  have  her  dower. 

iHe  then  went  very  fully  into  that  case,  and  read  Sir  E.  Sugden's 
^  gment,  and  referred  also  to  OHara  v.  Chaine^  1  Jo.  &  Lat  662 ; 
where  Sir  E.  Sugden  stated  that  he  continued  of  the  same  opinion 
as  that  which  he  expressed  in  Hall  v.  ^IL] 

I  submit,  therefore,  that,  taking  Sir  E.  Sugden  as  his  own  ex- 
positor, the  fair  inference  is,  that  he  would  not  have  considered  that 
the  leasing  power  alone  would  have  been  sufficient  to  put  the  widow 
to  her  election.  WarbtUtan  v.  Warbuitanj  18  Jnr.  415 ;  s.  c.  23  Eng. 
Rep.'  415.  But  if  the  court  be  against  me  on  that  point,  then  I  say, 
that  though  the  Vice-Chancellor  might  feel  himself  bound  to  follow 
those  decisions,  still,  this  court  is  not  so  bound. 

[He  then  went  very  fully  into  all  the  earlier  authorities  on  the 
point,  citing  Lawrence  v.  Latorence,  1  Swanst.  398,  note ;  Slrahan  v. 
Sultan^  3  Yes.  250 ;  Lemon  v.  Lemon^  8  Yin.  Ab.  366 ;  Mtckin  v. 
HUchin,  1  Pre.  Ch.  133 ;  PiUs  v.  Snowden,  1  Bro.  C.  C.  292,  note ; 
Arnold  v.  Kempstead^  2  Eden,  426 ;  Amb.  236 ;  Pearson  v.  Pearson^ 
1  Bro.  C.  C.  291 :  Villa  Real  v.  Galway^  in  note  to  preceding  case ; 
Jones  V.  Collier^  Amb.  730 ;  Foster  v.  Cook^  3  Bro.  C.  C.  347 ;  French 
V.  Daviesj  2  Yes.  jun.  672 ;  Greatorez  v.  Cary^  6  Y.  615 ;  Birmingham 
V.  Kirwany  2  Sch.  &  L.  444 ;  Chalmers  v.  Storil^  2  Y.  &  B.  222 ; 
Dickson  v.  Robinson,  Jac.  503 ;  Roberts  v.  Smith  1  Sim.  &  S.  513 ; 
Miall  V.  Brainy  4  Mad.  119 ;  Butcher  v.  Kempj  5  Mad.  61 ;  Dowson 
v.  Belly  1  Kee.  761 ;  Harrison  v.  Harrison^  Id.  765 ;  Roadley  v.  jDixcm, 
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8  Russ.  192 ;  Ellis  v.  Lewis^  3  Hare,  3X0 ;  Lowe$  v.  Lowes^  6  Harej 
501;  Taylor  v.  Taylor,  1  Y.  &  C.  C.  C.  727;  Boldich  v.  Bbldich^ 
2  Y.  &  a  C.  C.  18;  Orayionv.  Deakin,  8  De  G.  &  8.  298;  Oibsim. 
y.  Gibson,  1  Dm.  42 ;  Lor<f  Rancliffe  v.  Parkyns,  6  Dow,  149 ;  JBJoA:^ 
y.  Bunbury,  1  Ves.  jon.  514 ;  and  Lord  Dorchester  y.  3%e  Barl  of 
Effingham,  Sir  G.  Coop.  319 ;  and  contended  that  it  was  contrary  to 
sound  principle  to  say  that  a  widow  is  to  be  put  to  her  election,  from 
certain  dispositions  in  the  will,  not  showing  that  the  right  of  the 
widow  to  dower  was  at  all  present  to  the  mind  of  the  testator,  and 
in  the  absence  of  anyexpress  declaration  of  intention,  or  reference  to 
the  right  of  dower.] 

Olasse  and  Murray^  in  support  of  the  decree  of  the  Vice*Chan« 
cellor. 

[Knight  Bruce,  L.  J.  The  only  question  is,  has  the  testator  shown, 
upon  the  face  of  the  will,  an  intention  that  would  be  frustrated  by 
the  widow's  claim  to  dower  t] 

Murray  referred  to  the  clause  in  the  will  enabling  the  trustees  to 
cut  timber. 

[Knight  Bruce,  L.  J.  I  was  considering  that  point,  but  then  a 
dowress  cannot  cut  timber;  however,  the  trustees  could  not  enter  upon 
her  dower  part,  contrary  to  her  desire.] 

WiUcock  and  BovUl,  for  parties  in  the  same  interest 

Sfwanston  replied. 

Lord  Chancellor,  (Lord  Cranworth.)  I  have  no  doubt  whatever 
upon  this  case.  I  do  not  think  that  Mr.  Swanston  correctly  states 
the  rule  of  law  upon  this  subject,  when  he  says  that,  to  raise  a  case 
of  election  against  the  wife,  it  must  be  apparent  upon  the  face  of 
the  will  that  the  testator  heid  present  to  his  mind  the  right  of  bis 
wife  to  dower,  and  showed  an  intention  that  she  should  not  have  it« 
It  must  be  apparent  upon  the  will  that  his  intention  is  to  dispose  of 
his  property  in  a  manner  which  is  inconsistent  with  the  right  to 
dower.  The  two  cases  of  Hall  v.  BUI  and  QHara  v.  Chaine,  before 
Lord  St.  Leonards,  when  in  Ireland,  followed,  as  they  have  been,  by 
two  or  three  other  cases  in  this  country,  appear  to^  me  to  have  laid 
hold  of  a  distinction  extremely  reasonable.  Supposing  even  all  the 
cases  that  have  been  decided  against  the  election  right,  still,  I  think 
this  distinction  a  very  intelligible  one— -I  mean  the  existence'  of 
the  power  to  lease  given  to  the  trustees,  which,  as  Lord  St  Leon- 
ards said,  must  mean  a  power  to  lease  the  whole ;  it  cannot  mean 
a  power  to  lease  that  part  which  might  not  be  given  by  metes  and 
bounds  to  the  widow.  If  it  were  necessary  to  find  any  additional 
reason  for  holding  that  this  is  a  case  for  election,  it  would  be  afforded 
by  the  circumstance  which  was  pointed  out  by  Mr.  Murray  —  I 
mean  the  express  power  to  the  trustees  to  cut  timber  upon  any  part 
of  the  estate ;  this  would  be  wholly  inconsistent  with  the  right  to 
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dower.  It  appears  to  me  that  the  case  is  quite  clear ;  that  the  obser- 
vations of  Lord  St.  Leonards,  when  in  Ireland,  followed  by  Sir  J.  L. 
Knight  Bmce,  L.  J.,  when  Vice-ChancelloT,  by  Sir  J.  Wigrara,  V.  C, 
and  by  Sir  R.  T.  Kindersley,  V.  C,  in  Gibion  v.  Gibson^  show  that 
the  power  of  leasing  is  a  distinction  of  importance,  and  one  which 
may  be  acted  upon ;  and  I  think  that  it  would  be  very  injurious  to 
raise  any  doubt  upon  the  law. 

Knight  Bruce,  L.  J.  Mr.  Swanston  has  afforded,  as  he  always 
does  afford,  the  court  every  assistance,  and  we  are  much  indebted  to 
him ;  but  I  acknowledge  that  even  he  has  not  been  able  to  raise  in 
my  mind  any  doubt  upon  the  point  in  controversy.  The  question 
really  is,  whether  the  court  is  bound  by  authority  to  read  this  will 
in  a  different  manner  from  that  in  which  it  would  be  read  by  any 
person  not  a  lawyer. 

Turner,  L.  J.  I  entirely  concur  in  the  conclusion  to  which  the 
Lord  Chancellor  and  my  learned  brother  have  come.  It  is  said  that 
the  authorities  have  left  this  point  in  much  doubt  Of  course,  that 
must  be  in  an  uncertain  state  which  depends  upon  the  intention  to 
be  collected  from  each  separate  wiU ;  but  I  have  never,  from  the  first, 
felt  any  doubt  upon  this  will.  The  only  question  is,  whether  the 
testator  meant  to  pass  merely  his  interest  in  the  estate,  or  the  entire 
estate.  That  is  to  be  collected  from  the  contents  of  the  will*  Now, 
the  testator  has  given  to  his  trustees  a  power  of  leasing.  How  could 
that  power  have  been  exercised  if  the  estate  was  subject  to  dower  ? 
It  is  quite  clear  that  the  fact  of  the  power  of  leasing  is  wholly  incon* 
sistent  with  the  fact  that  the  widow  was  entitled  to  dower.  Then 
it  has  been  said  that  there  is  nothing  to  show  that  the  testator  knew 
that  his  widow  would  be  entitled  to  dower  out  of  his  estate ;  but 
surely,  every  person  must  be  taken  to  know  what  his  own  interest  is 
in  the  property  he  devises.  But  there  is  another  provision  in  the  will 
which  is  not  unimportant,  namely,  that  the  trustees  were  to  have  the 
management  of  the  estate,  and  to  direct  such  repairs  as  they  should 
consider  necessary.  How  could  they  enter  upon  the  property  to  do 
the  repairs  if  the  right  to  dower  existed  ? 

m 

Appeal  dUmissedf  wilh  costs. 
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In  re  The  German  Mining  Company,  and  in  re  The  Joint-Stock 

Companies  Winding-up  ActsJ 

Maj  11,  25,  and  26,  and  Jane  13,  1854. 

Unincorporated  Joint- Stock  Company  —  Advances  by  Directors  beyond 
Capital  preserved  by  Deed  of  Settlement  —  When  allowed  in  vrindr 
ing  up. 

Bj  the  deed  of  settlement  of  an  nninoorporated  mining  company,  the  capital  of  the  company 
was  to  be  50,0002.,  and  it  was  proWded  that  the  affairs  and  business  or  the  company  should 
be  nnder  the  entire  control  of  the  directors.  The  deed  empowered  the  directors,  if  they 
thought  it  desirable,  to  create  new  shares  by  Tote  at  a  special  general  meeting.  New  shares 
were  accordingly  created,  but  the  capital  arising  from  these,  as  well  as  the  original  50,0002., 
having  been  exhausted,  certain  of  the  directors,  and  a  shareholder,  not  a  director,  joined 
in  borrowing  money  for  the  company  from  the  bankers  of  the  company,  giving,  however, 
at  the  same  time,  their  personal  guarantee  to  the  bank  for  repayment ;  and  the  sum,  &c., 
borrowed  was  then  applied  by  the  directors  in  payment  of  debts  and  expenses  necessarily 
incurred  in  properly  working  the  mines.  After  an  order  had  been  obtained  to  wind  up 
the  affairs  of  the  company  under  the  winding-up  acts,  the  bank  took  in  a  daim  for  the 
sums  so  lent  before  the  master,  by  whom  it  was  allowed;  but  on  appeal  to  the  court  th^ 
claim  was  directed  to  stand  over,  giving  liberty  to  the  bank  to  brine  their  action  for  their 
alleged  debt,  if  any  should  be  due  to  them  from  the  company.  The  bank  then  brought 
their  action  accordingly,  in  which  they  were  unsuccessful,  the  court  of  law  being  of  opinion 
that  the  loan  by  the  bank  to  the  directors  for  the  company  could  not  be  treated  as  a  charge 
upon  the  company,  but  only  as  a  personal  loan  to  the  directors  and  shareholder  who  had 
borrowed  it:  and  thereupon  the  master's  order,  allowing  the  claim  of  the  bank,  was  dis- 
charged. The  bank  then  obtained  payment  of  the  sums  advanced  from  the  directors  and 
shareholder  upon  whose  guarantee  they  had  been  advanced,  who  then  claimed  to  be  allowed 
the  monevs  so  recovered  from  them  by  the  bank,  before  Ae  master,  as  advances  made  by 
them  to  tne  company :  — 

Hdd,  upon  appeal  from  the  Vice-Chancellor's  decision,  refusing  to  dischai^ge  the  mastei^t 
certincate  allowing  the  claim,  that  inasmuch  as  the  directors  were  quan  trustees  of  die 
company,  and  the  evidence  showed  that  the  advances  in  question  had  been  employed  by 
them  for  the  purpose  of  enabling  them  dul^  to  discharge  their  trust,  thev  were  entitled  to 
the  indemnity  usually  extended  to  trustees  in  such  cases,  and  to  bo  repaid  their  advances, 
notwithstanding  there  was  no  power  of  borrowing  or  advancing  money  for  the  use  of  the 
company  given  to  them  by  the  deed  of  settlement. 

This  was  an  appeal  from  the  decision  of  Sir  John  Stuart,  V.  C, 
refusing  to  discbarge  the  certificate  of  Master  Tinney,  to  whom  the 
winding  up  of  the  German  Mining  Company's  anairs  had  been 
referred,  whereby  he  had  certified  that  the  respondents,  all  of  whom 
were  shareholders,  and  all  except  one  directors,  of  the  company,  were 
entitled  to  be  credited  xespectively,  in  their  accounts  with  the  com- 
pany, with  certain  sums  which  they,  as  directors  and  shareholders  of 
the  company,  had  joined  in  borrowing  of  the  London  and  Westmin- 
ster Bank,  the  company's  bankers,  giving,  h5wever,  at  the  same  time, 
according  to  the  custom  of  bankers  in  such  matters,  their  personal 
guarantee  or  undertaking,  for  repayment,  and  which  sums  so  bor- 
rowed by  them  had*  been  expended  in  payment  of  debts  and  expenses 
necessarily  contracted  and  incurred  in  the  ordinary  course  of  carry- 


1  Before  the  Lords  Justices  the  Bight  Hon.  Sir  James  L.  Knight  Bruce  and  th9 
Bight  Hon.  Sur  G.  J.  Turner. 
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ing  on  the  mines.  The  facts  of  the  case  were  as  follows :  The  Ger- 
man Mining  Company  was  established  in  this  country  in  1836,  by 
English  shareholders,  for  the  purpose  of  working  certain  quicksilver 
and  other  mines,  acquired  and  to  be  acquired  in  Prussia  and  Bavaria. 
The  company  was  an. ordinary  company,  not  incorporated  under  the 
Joint-stock  Companies  Act  or  otherwise,  but  simply  regulated  by  a 
deed  of  settlement  of  the  usual  kind.  By  that  deed,  which  was 
dated  the  2d  M^y,  1836,  the  amount  of  original  capital  was  fixed  at 
60)000/.,  to  be  raised  in  100  shares  of  500/.  each,  to  be  paid  by  instal- 
ments of  50/.  each  ;  and  it  was,  inter  alioj  provided  by  clause  3,  that 
^  the  affairs  of  the  company  shall  be  under  the  sole'  and  entire  con- 
larol  of  the  directors,  of  whom  there  shall  not  be  less  than  five  nor 
more  than  nine,  and  that  any  three  shall  be  competent  to  act."  By 
clause  10,  that  <'  the  directors  shall  have  power  to  make  such  calls 
upon  the  shareholders,  to  the  extent  of  500/.  per  share,  as  they  think 
necessary,  each  call  not  to  exceed  50/.  per  share,  and  that  one 
month's  notice  of  such  call  shall  be  given  to  each  shareholder."  By 
clause  30,  that  <^  the  company  may  be  dissolved  by  two  special  gen- 
eral meetings,  to  be  called  for  that  purpose ;  provided  that,  for  the 
i>urpose  of  voting  and  declaring  a  dissolution  of  the  company,  at 
east  three  fourths  of  the  whole  number  of  shares  shall  be  represented 
at  such  several  special  general  meetings,  and  shareholders  represent- 
ing such  three  fourths  of  the  whole  number  of  100  shares  shall  be 
present,  either  in  person  or  by  proxy,  and  shall  actually  vote  in 
favor  of  such  dissolution ;  and  provided  that  no  ballot  be  demanded 
and  granted."  By  clause  33,  that  "in  case  it  shall  appear  to  the 
directors  to  be  desirable  to  sell  and  dispose  of  any  of  the  mines  and 
property  of  the  company,  or  to  subdivide  the  shares  therein,  or  to 
create  new  shares,  or  to  subdivide  the  present  shares,  or  to  make  any 
alteration  in  the  constitution  of  the  company,  or  to  propose  any  new 
rules,  powers,  or  conditions  for  carrying  on  the  same,  or  to  rescind, 
alter,  or  make  any  additions  to  the  clauses,  powers,  and  provisions 
herein  contained,  or  any  other  matter  or  thing  which  may  not  be,  or 
appear  to  be,  within  the  scope  and  intent  and  meaning  of  these  pres- 
ents,  it  shall  be  lawful  for  the  directors  to  call  a  special  general 
meeting  of  the  shareholders,  in  manner  aforesaid,  for  the  purpose 
of  taking  such  matter  and  subject  into  consideration,  and  adopting 
or  rejecting  the  same ;  and  that  such  matter  shall  be  disposed  of, 
adopted,  or  rejected  at  such  special  meeting,  or  by  the  result  of  a 
ballot  taken  in  pursuance  thereof,  as  if  the  same  had  been  a  matter 
or  subject  hereby  expressly  made  cognizable  and  determinable  by  a 
special  general  meeting  or  ballot."  The  deed  did  not  expressly 
authorize  the  directors  or  company  to  borrow  money,  but  it  con- 
tained a  provision  forbidding  the  directors  to  mortgage  the  mines  and 
property  of  the  company  without  the  sanction  of  a  meeting  of  the 
shareholders,  to  be  called  as  therein  mentioned.  In  pursuance  of  the 
provisions  of  the  deed,  several  mines  were  set  in  work,  and  agents 
were  sent  to  Germany,  and  employed  in  the  conduct  and  manage- 
ment of  the  mines.  The  original  capital  of  50,000/.,  proposed  to  be 
raised  upon  the  original  shares,  was  paid  up  and  expended,  and  more 
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fands  being  required  to  carry  on  the  undertaking,  recourse  was  had 
by  the  directors,  four  several  times,  to  the  shareholders,  to  obtain  their 
sanction  for  the  creation  of  new  shares,  and  such  shares  were  accord* 
ingly  created  on  four  several  occasions,  by  resolutions  adopted  at 
special  general  meetings  of  the  shareholders,  caUed,  respectively, 
according  to  the  terms  of  the  deed,  on  the  29th  April,  1841,  the  13th 
April,  1842,  the  3d  Julv,  1843,  and  the  10th  March,  1846.  This 
method  of  raising  funds  for  paying  the  expenses  .of  working  the 
mines  having  been  exhausted,  and  the  receipts  from  the  new  and 
original  ahares  having  been  expended,  the  company's  affairs  became 
embarrassed,  and  it  was  resolved,  at  a  special  meeting  of  the  share- 
holders, held  on  the  27th  July,  1846,  that  the  directors  and  trustees  of 
the  company  be  authorized  and  directed  to  sell  and  dispose  of  the 
whole  or  any  part  of  the  mines  and  property  of  the  company,  as  they 
might  deem  proper. 

The  affairs  of  the  company  having  become  still  further  embarrassed, 
and  the  directors  and  trustees  not  having  effected  any  sale  of  the 
mines  and  property,  a  printed  report  was  made  by  the  directors  of 
the  company  in  August,  1848,  to  the  proprietors  of  the  company,  by 
which  printed  report  the  shareholders  were  informed  that  they,  the 
directors,  had  hitherto  delayed  making  any  peremptory  application 
for  further  payment,  on  two  grounds :  first,  because  the  directors  had 
been  in  expectation  of  selling  the  «nin6s,  and  had  some  well-grounded 
hopes  that  from  the  produce  of  such  sale,  and  of  the  minerals  already 
raised,  they  might  have  obtained  a  sum  sufficient  to  have  discharged 
the  whole  of  the  liabilities  of  the  company,  without  requiring  the  share- 
holders to  make  any  further  contributions ;  and,  secondly,  because  the 
bankers  of  the  company  and  other  parties,  from  whom  loans  had  been 
obtained,  had  not  pressed  for  the  payment  of  their  debt«,  which  in  the 
last  preceding  annual  report  were  stated  at  the  sum  of  14,086^  145. 
9ef.,  and  which,  with  subsequent  interest  to  the  30th  June,  then  last, 
amounted  to  14,596/.  15^.  2d.  That  owing  to  the  disturbed  state  of 
Europe,  the  directors  had  been  defeated  in  their  endeavors  to  effect 
a  sale  of  the  property,  and  could  not  express  any  strong  hopes  that 
they  might  meet  with  a  purchaser  until  some  great  improvement  had 
taken  place  in  the  affairs  on  the  continent ;  and  that  the  bankers  had 
then  insisted  on  the  immediate  liquidation  of  the  large  portion  gf  the 
debts  owing  to  them,  and  that  the  directors  had  no  alternative  but  to 
call  upon  the  proprietors  to  contribute,  in  proportion  to  their  several 
interests  in  the  concern,  an  amount  sufficient  to  meet  the  liabilities  of 
the  company.  This  report  concluded  by  proposing  a  plan  for  raising 
the  money  necessary  to  liquidate  the  liabilities  of  the  concern,  by 
means  of  a  contribution  from  the  shareholders,  to  be  paid  by  instal- 
ments at  considerable  intervals,  so  as  to  give  the  directors  a  chance 
of  effecting  a  sale  of  the  mines  in  the  mean  time,  and  so  as  to 
avoid,  if  possible,  all  legal  proceedings  whatsoever  by  the  creditors 
of  the  company  against  any  individual  proprietor  of  shares  thereiU| 
each  of  whom,  they  (the  directors)  felt  it  their  duty  to  observe,  by 
that  their  report,  was  individually  liable  to  such  proceedings.  This 
report  was  read  and  adopted  at  a  special  meeting  of  shareholders 
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held  on  the  14th  August,  1848,  but  at  which  only  tiie  directors 
of  the  company  attended;  but  a  copy  thei^eof  was  afterwards 
sent  to  every  one  of  the  shareholders  of  the  company,  accompanied 
by  a  lett^  from  the  secretary,  requiring  payment  of  the  first  instal* 
ment,  (proposed  by  the  report,)  on  the  4th  October,  1848.  Five  only 
of  the  shareholders  having  responded  to  the  letter  and  report  so  sent 
to  them,  by  paying  the  instalment  required,  the  workings  of  the  mines 
were  shortly  afterwards  discontinued,  except  so  far  as  it  was  neces- 
sary to  keep  them  up  for  the  purpose  of  retaining  legal  possession  of 
the  property ;  and  early  in  1849  an  order  was  obtained  under  the 
Joint-stodc  Companies  Winding-up  Act,  for  winding  up  the  affairs  of 
the  company.  Under  this  order,  the  London  and  Westminster  Bank 
brought  in  their  claim  before  the  master  for  the  sum  of  12,217/.  5s., 
which  they  sought  to  establish  as  a  debt  against  the  company,  being 
the  amount  of  advances,  with  arrears  of  interest  thereon,  made  by  the 
banking  company  to  the  directors  of  the  mining  company  on  three 
several  occasions,  namdy,  an  advance  of  3,692/1 19i.  on  the  23d  Au- 
gust, 1843 ;  an  advance  of  1,2Q(M.  on  the  18th  Jannory,  1846 ;  and  a 
third  advance  of  4,200/.  in  January,  1847.  It  appeared  in  evidence 
before  the  master  that  on  each  of  these  occarions  the  bank  had  taken 
the  personal  guarantee  of  some  of  the  directors  and  shareholders  of 
the  mining  company,  three  of  such  guaranteeing  directors  being  also 
directocs  of  the  banking  company.  It  appeared  also  that  on  the 
occasion  of  these  loans,  or  advances  being  made,  or  negotiated  no 
meeting  of  the  shareholders  of  the  mining  company  was  called  to 
authorize  the  transactions,  but  that  at  general  meetings  of  the  share- 
holders, not,  however,  specially  convened  for  considering  these  special 
matters,  but  being  the  ordinary  general  meetings  of  the  company, 
resolutions  weie  passed^  adopting  the  accounts  snowing  the  borrow- 
ing of  these  special  sums,  and  the  expenditure  thereof  in  the  necessary 
expenses  for  canrying  on  the  mines,  and  directing  circulars  to  be  sent, 
(which  accordingly  were  sent  to  most,  but  not  to  all,  the  shareholders 
absent  from  the  meetings,)  stating  the  matters  disposed  of  at  such 
general  meetings.  Certain  of  the  shareholders,  including  the  present 
appellants,  objected  to  the  claim,  which,  however,  the  master  allowed. 
The  matter  was  then  taken,  by  way  of  appeal,  to  Sir  J.  L.  Knight 
Bruce,  V.  CL,  who  ordered  the  application  to  stand  over,  giving  liberty 
to  the  bank  to  being  an  action  at  law  for  the  debt  due  to  them,  if  any 
debt  was  in  fact  due.  See  14  Jur.  874.  An  action  was  accordingly 
brought,  and  a  verdict  was  found  partly  favorable  to  the  plaintiff 
(the  bank)  and  partiy  favorable  to  the  defendant,  who  was  nominally 
one  of  the  official  managers  of  the  German  Mining  Company,  but 
substantially  represented  the  class  of  contributories  who,  on  behalf  of 
the  company,  resisted  the  claim.  The  ultimate  opinion,  however,  of 
the  Court  of  Exchequer,  delivered  on  making  absolute  a  rule  for  a 
new  trial,  was,  that  the  claim  of  the  bank  could  not  be  maintained. 
See  Bvrmester  v.  JVbrm,  6  Exch.  796 ;  s.  c.  8  Eng.  Rep.  487.  The 
court  were  of  opinion  that  borrowing  and  lending  money  was  no  part 
of  the  habitual  business  of  the  company ;  that  there  was  no  pow» 
given  by  the  deed  to  the  directors  to  borrow  the  money ;  that  from 
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the  nature  of  the  business  there  did  not  arise  any  implied  power  to 
borrow  money ;  and  that,  consequently,  the  bank,  lending  to  the 
directors  for  the  company,^  lent  to  the  directors  personally,  and  could 
not  charge  the  company  as  a  company.  After  this  opinion,  the  bank 
gave  up  the  case  as  against  the  company,  and  in  .consequence  an 
order  was  made  by  Sir  James  Parker,  V.  C,  on  the  16th  April,  1852, 
on  the  application  of  the^shareholdere  who,  on  bebalf  of  the  company, 
had  throughout  resisted  the  claim  of  the  bank,  to  discharge  the  mas- 
ter's order.  The  claim  of  the  bank  was  afterwards  paid  by  the  per* 
sons  who  had  guaranteed  its  repayment,  namely,  the  i;espondents  in 
the  present  appeal,  who,  after  the  decision  of  this  court  made  in  May, 
1853,  (see  17  Jur.  745 ;  s.  c.  19  Eng.  Rep.  591,)  allowing  a  claim  by 
directors  and  shareholders  for  advances  to  the  company  for  liquidat- 
ing debts,  and  liabilities  of  the  company,  to  the  payment'  of  .which 
every  shareholder  was  liable,  and  which  advances  were  expended  in 
liquidating  such  debts  and  liabilities,  applied  before  the  master  to  be 
credited  in  their  account  with  the  company  with  the  sums  they  had 
so  paid  upon  their  guarantees  to  the  bank,  as  advances  made  for  the 
payment  of  debts  and  expenses  incurred  by  the  company  for  the 
necessary  purposes  of  the  proper  working  and  carrying  on  the  mines. 
The  master,  considering  the  case  to  be  governed  by  the  decision  of 
this  court  in  May,  1853,  allowed  the  claim ;  and  Sir  J.  Stuart,  V.  C, 
upon  being  applied  to  by  way  of  appeal  from  the  master's  decision, 
took  the  same  view  of  the  case,  and  refused  to  discharge  the  master's 
certificate. 

Malinsy  Q.  C,  Cowlingy  (of  the  common-law  bar,)  and  Drewry^  in 
support  of  the  appeal.  It  is  submitted  in  this  case,  first,  that  how- 
ever beneficially  for  the  company  the  money  advanced  by  the 
respondents  was  applied,  they  have  no  right  to  charge  the  company 
with  it ;  and,  secondly,  that  the  money  was  not  in  fact  applied  for 
the  benefit  of  the  company  so  as  to  be  a  charge  as  against  every 
shareholder  within  the  meaning  of  your  lordships'  decision  upon  the 
directors'  case  in  May,  1853.  As  to  the  first  point,  the  decision  in 
Burmepter  v.  Norris,  taken  in  connection  with  that  in  MorgcofCs  case^ 
1  Mac.  &  O.  225,  is,  we  contend,  a  decision,  not  only  that  the  direc- 
tors have  no  power  to  borrow  given  to  them  by  the  deed  of  settle- 
ment, but  also  that  they  have  no  power  under  it  indirectly  to  increase 
the  capital  to  be  furnished  by  the  shareholders,  by  making  advances 
out  of  their  own  pockets  to  pay  the  expenses  of  the  mines.  This 
undertaking  is  a  joint-stock  company,  wherein  each  member  is  not 
liable,  as  in  an  ordinary  partnership,  for  any  amount  of  expense  which 
may  be  incurred  by  his  copartners  in  carrying  on  the  joint  concern, 
but  liable  only  to  the  extent  of  liability  defined  by  the  deed  of  settle- 
ment The  peculiarity  of  a  joint-stock  company  is,  that  the  manage- 
ment of  its  affairs  must  necessarily  be  deputed  to  a  few  out  of  the 
whole  body  of  copartners,  chosen  by  the  rest  to  be  their  agents,  with 
powers  defined  and  limited  by  the  deed  of  settlement  This  is  the 
principal  object  of  such  deeds,  and  the  courts  have  invariably  held  the 
directors  strictly  confined  to  the  powers  given  them  by  their  deeds. 
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Ricketts  v.  Bennett,  4  C.  B.  686 ;  Bramah  v.  Roberts^  3  Bing.  N.  C. 
963;  Flemyng  v.  Ifec^or,  2  M.  &  W.  172 ;  P&wk$  v.  Pog-c,  3  C.  B. 
16 ;  Smith  v.  Gfoldsworthp,  4  Q.  B.  430;  Davis  v.  Hawkins^  3  Mau.  & 
S.  488 ;  Todd  v.  fm/^,  7  M.  &  W.  427 ;  Hautayne  v.  fcwm^,  Id.  595 ; 
Hawkin  v.  :BoKme,  8  M.  &  W.  703 ;  Tredwen  v.  JSotime,  6  M.  &;  W. 
461 ;  Brown  v.  Byersy  16  M.  &  W.  252 ;  The  Bank  of  Australasia  v. 
The  Bank  of  Australia,^  12  Jtir.  189.  In  the  deed  of  this  company, 
there  is  no  express  power  given  to  the  directors  to  borrow*  If  they 
have  any  sach  power  it  must  be  by  implication ;  bat  here  such  impli- 
cation is  rendered  impossible,  inasmuch  as  the  directors  are  quasi 
trustees,  with  trusts  defined  by  the  deed.  By  those  trusts  they  are 
limited  to  a  certain  amount  of  capital,  and  it  is  submitted  that  it  is 
part  of  their  duty,  as  trustees,  so  to  carry  on  the  concern  intrusted  to 
them  as  not  to  exceed  that  capital,  and,  upon  the  capital  being 
exhausted,  either  to  stop  further  proceedings  in  carrying  on  the  mines, 
or  call  upon  all  the  shareholders  to  contribute  a  further  amount  of 
capital.  The  implication  of  a  power  to  borrow  is  moreover  excluded 
by  the  express  provisions  for  raising  capital  contained  in  the  deed. 
It  is  submitted,  moreover,  upon  the  second  point,  that  the  advances 
in  question  have  not  been  laid  out  for  the  purpose  of  more  advantage- 
ously winding  up  the  company,  as  in  the  case  decided  by  your  lord- 
ships in  May,  1853,  but  in  abortive  attempts  to  carry  on  the  mines 
after  the  company  had  become  hopelessly  insolvent  Such  an  appli- 
cation of  the  fund  cannot  be  held  a  charge  upon  every  shareholder, 
and  is  not  binding  upon  the  company,  unless,  as  is  not  the  case  here, 
the  assent  of  every  shareholder  could  be  shown. 

They  cited,  also,  Prendergast  v.  TurUyn^  11  Law  J.  Rep.  Chanc. 
^,  and  Norway  v.  Rowej  19  Ves.  143. 

Bethellj  S.  G.,  and  Chreenej  contrk  There  is  here  no  fraud  or  collu- 
sion alleged  against  the  respondents,  and  it  is  submitted  that  the 
nine  propositions  of  fact  considered  by  Sir  J.  L.  Knight  Bruce,  L.  J., 
as  established,  in  the  case  before  the  court  in  May,  1§53,  (see  17  Jur. 
747 ;  s.  c.  19  Eng.  Rep.  591,)  are  equally  true  in  favor  of  the  respon- 
dents in  the  present  case.  That  being  so,  this  is  exactly  the  same  case 
as  that  decided  a  year  ago,  for  no  supportable  distinction  can  be 
taken  between  the  case  of  money  advanced  by  the  directors  for  the 
purposes  of  the  pompany  out  of  their  own  pockets,  as  in  the  former 
case,  and  that  of  moneys  borrowed  by  them  upon  their  own  personal 
credit,  and  then  advanced  to  the  company,  as  in  the  present  case. 

MalinSj  Q.  C,  in  reply. 

June  13.  T17RNER,  L.  J.  The  question  for  our  consideration  in 
this  case  is,  whether  several  sums  of  money,  pfdd  by  several  of  the 
contributories  of  the  company  under  the  circumstances  which  I  shall 
presently  state,  ought  to  be  allowed  to  them  in  account  with  the 
company.  The  master  was  of  opinion  that  the  allowances  ought  to 
be  made,  and  certified  accordingly ;  and  Sir  J.  Stuart,  V.  C,  refused 
to  dbturb  the  certificate.    The  case  comes  before  us  upon  appeal 
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from  the  Vice-Cbanoellor's  decision.  The  oompany  was  formed  im 
the  year  1836,  nnder  a  deed  dated  the  2d  May  in  that  year.  I  sbaO 
have  occasion  hereafter  to  refer  more  particnlaily  to  some  of  the 
provisions  of  the  deed;  but  it  is  sufficient  at  preeent  to  state  that  the 
objects  of  the  company,  as  defined  by  the  deed,  were  to  work  some 
mines  in  Gtermany  which  bad  already  been  acquired,  and  others  the 
acqaisition  of  which  was  contemplated,  and  to  dispose  of  the  ores 
and  other  produce  of  the  mines;  and  that  the  deed  provided  that  the 
capital  of  the  company  should  consist  of  the  sum  of  50,000/.,  divided 
into  100  shares,  but  that  it  contained  provisions  for  the  creation  of 
new  shares.  It  appears  that  the  capital  of  the  oompany  was  found 
to  be  insufficient  to  carry  out  its  objects,  and  that  further  capital  was 
raised  by  the  creation  of  new  shares  under  the  provisions  of  the  deed: 
that  the  further  capital  was  also  found  to  be  insufficient,  and  that  the 
company  became  indebted  to  its  bankers :  that  on  the  23d  August, 
1843,  several  of  the  directors  and  shareholders  of  the  oompany  joined 
in  a  guarantee  to  the  bankers  for  8,692^  19^.  then  due  to  them,  and 
for  further  advances  to  be  made,  and  which  were  afterwards  made 
by  them,  to  an  amount  not  exceeding  in  the  whole  dfiOOL]  that  on 
the  18th  November,  1846,  and  the  6th  January,  1847,  further  sums  of 
1,200/.  and  4,200/.  were  borrowed  of  the  bankers  on  the  like  guarantees 
of  directors  and  shareholders ;  that  the  contributories  whose  cases  are 
now  under  consideration,  one  of  whom  was  a  shareholder  and  the 
others  directors  of  the  company,  joined  in  these  guarantees ;  that  the 
moneys  thus  borrowed  of  the  bankers  were  depended  in  carrying  on 
the  business  of  the  company  in  its  ordinary  course ;  that  an  order 
having  been  obtained  to  wind  up  the  affairs  of  the  /M>mpany,  the 
bankers  claimed  to  be  creditors  of  the  company  for  the  moneys 
advanced  by  them ;  that  the  question  of  the  liability  of  the  company 
to  the  bankers  was  referred  to  a  court  of  law  for  its  decision,  and 
that  it  was  decided  at  law  that  the  company  were  not  liable  to  the 
bankers;  that  under  these  circumstances  these  contributories  have 
been  called  upon  to  pay,  and  have  paid,  the  amount  due  to  the 
bankers.  It  is  the  amount  thus  paid  to  the  bankers  which  forms  the 
subject  of  the  present  appeal. 

The  affairs  of  the  company  have  already  been  under  our  considera** 
tion  with  reference  to  a  question  as  to  the  right  of  the  directors  to  be 
allowed  some  sums  of  money,  which  on  that  occask>n,  were  under- 
stood  to  have  been  expended  by  them  in  carrying  on  the  business  of 
the  company  with  a  view  to  prevent  loss  in  winding  it  up ;  and  we 
were  of  opinion  that  the  moneys  so  expended  ought  to  be  allowed. 
It  was  stated  at  the  bar,  on  the  argument  of  this  appeal,  that  the 
whole  or  part  of  the  sum  now  in  question  stands  on  the  same  footing 
as  part  of  the  sums  which  were  formerly  allowed ;  but  I  consider  this 
of  no  importance,  for  if  we  were  satisfied  that  our  former  judgment 
was  erroneous,  we  certainly  should  not  be  disposed  to  persevere  in 
the  error.  The  question  before  us  in  this  case  was  mainly  argued, 
on  the  part  of  the  appellants,  on  the  ground,  that,  according  to 
numerous  decisions  at  law  which  were  cited  in  the  argument,  the 
directors  of  companies  are  in  the  position  of  agents ;  that  their  powers 
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are  derived  from,  and  limited  by,  the  deeds  under  which  they  are 
appointed ;  and  acta  done  by  them  beyond  the  limits  of  their  powers 
do  not  bind  the  companies  of  which  they  are  directors;  and  it  was 
insisted  on  the  appellants'  behalf,  that  it  having  been  established^at 
law  that  this  company  was  not  liable  to  the  bankers  for  the  moneys 
advanced  by  them,  it  followed,  as  a  necessary  consequence,  that  the 
respondents  could  not  be  entitled  to  be  repaid  by  the  company  the 
moneys  which  they  had  paid  in  discharge  of  the  amount  due  to  the 
bankers.  But  although  directors  undoubtedly  stand  in  the  position 
of  agents,  and  canntft  bind  their  companies  beyond  the  limits  of  their 
authority,  they  also  stand  in  some  degree  in  the  position  of  trustees, 
and  all  trustees  are  entitled  to  be  indemnified  against  expenses  bond 
fide  incurred  by  them  in  the  due  execution  of  their  trust.  There  is 
no  inconsistency  in  this  double  view  of  the  position  of  directors ;  they 
are  agents,  and  cannot  bind  their  companies  beyond  their  powers; 
they  are  trustees,  and  are  entitled  to  be  indemnified  for  expenses 
incurred  by  them  within  the  limits  of  their  trust  If,  therefore,  it 
appears  that  moneys  advanced  by  the  directors  of  companies  have 
been  duly  applied  for  the  purposes  of  the  trust  reposed  in  them,  it 
can  make  no  difference  whether  the  moneys  were  originally  advanced, 
oi  were  in  the  first  instance  borrowed,  and  afterwards  repaid  by  them. 
It  may  well  be  that  they  may  be  entitled  to  be  repaid  by  their  com* 
panics  the  moneys  which  they  have  advanced,  although  the  persons 
from  whom  they  have  borrowed  for  the  pmrpose  of  making  the 
advance  may  not  be  entitled  to  recover  against  the  companies.  The 
question  in  the  one  case  depends  on  the  power  of  the  directors ;  in 
the  other,  upon  the  rights  incident  to  the  character  which  they  fill. 
What  those  rights  may  be  must  depend  in  each  case  upon  the  deed 
by  which  they  are  appointed;  for  no  doubt  a  company's  deed,  or 
any  other  deed,  may  be  so  framed  as  to  deprive  directors  or  trustees 
of  the  right  to  indemnity ;  and  if  parties  think  proper  to  accept  direc* 
torsfaips  or  trusts  under  deeds  so  framed,  they  must  abide  by  the  con- 
sequences. But  the  right  to  indemnity  is  incident  to  the  position  of 
trustee ;  and  if  it  is  sought  to  exclude  that  right,  the  provision  for  that 
purpose  must,  as  I  i^pprehend,  be  clearly  expressed.  The  question, 
therefore,  which,  in  my  view  of  the  case  we  have  to  consider,  is, 
whether  the  provisions  of  this  company's  deed  exclude  the  right  of 
the  directors  to  be  indemnified  in  respect  of  advances  made  by 
them. 

It  was  argued,  on  the  part  of  the  appellants,  that  the  right  was  ex- 
cluded, because  the  capital  of  the  company  was  limited  to  50,000/., 
and  no  call  could  be  made  beyond  that  amount,  except  in  respect  of 
further  capital  to  be  raised  according  to  the  provisions  of  the  deed ; 
from  which  circumstances  this  conclusion  was  deduced,  that  it  was 
the  duty  of  the  directors  so  to  conduct  the  concern  as  that  a  sufficient 
portion  of  capital  should  always  remain  in  hand  to  meet  the  expenses. 
But,  in  the  first  place,  it  was  impossible,  from  the  nature  of  this  con- 
cern, to  foresee  what  expenses  might  be  incurred,  or  what  portion  of 
the  capital  might  be  required  to  meet  them ;  and,  in  the  next  place, 
the  provisions  of  this  deed  demonstrate  that  the  parties  to  it  looked 
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to  the  prodace  of  the  mines  as  a  fund  to  meet  the  expenses.  The 
dividend  clauses,  distinguishing  profits  and  produce,  seem  to  me  to 
be  decisive  on  that  point  The  directors,  therefore,  could  not  be  bound 
t^conduct  the  concern  upon  the  strict  principles  contended  for  by 
the*  appellants ;  and  if  they  were  entitled  to  look  to  the  produce  of 
the  mines  as  a  fund  to  meet  the  expenses,  how  were  the  expenses  to 
be  met  if  the  produce  was  at  any  time  insufficient  for  the  purpose, 
and  the  directors  were  not  at  liberty,  as  between  them  and  the  share- 
holders, to  make  any  advance?  It  was  attempted  to  meet  this  view 
of  the  case  by  a  reference  to  the  33d  clause  of  t%e  deed,  under  which 
it  was  insisted  that  in  such  a  state  of  circumstances  it  was  incumbent 
on  the  directors  to  have  caUed  a  meeting  of  the  shareholders ;  but  I 
do  not  think  it  by  any  means  clear,  that  the  33d  clause  of  the  deed 
applies  to  such  a  state  of  circumstances ;  it  seems  to  me  to  refer 
rather  to  permanent  than  to  temporary  arrangements.  But,  assum- 
ing the  clause  to  apply,  I  think  it  was  in  the  discretion  of  the  direc- 
tors whether  a  meeting  should  be  called ;  and  if,  in  the  bond  fide  exer- 
cise of  their  discretion,  (and  their  bona  fides  is  not  questioned,)  they 
considered  that  the  advances  made  by  them  would  establish  the  com- 
pany on  a  sound  footing,  and  that  it  was  not  for  the  interest  of  the 
company  that  a  general  meeting  should  be  called  with  a  view  to  any 
of  the  purposes  mentioned  in  the  33d  clause,  I  do  not  think  it  was  in- 
cumbent on  them  to  call  such  a  meeting,  or  that  their  having  neg- 
lected to  do  so  can  be  made  the  ground  either  of  charging  them  or 
of  depriving  them  of  any  benefit  to  which  they  were  entitled.  Direc- 
tors, acting  bond  fide^  cannot,  as  I  conceive,  be  charged  for  a  mere 
error  in  judgment — at  all  events,  when  a  discretion  is  reposed  in 
them.  It  may  further  be  observed,  on  this  part  of  the  case,  that  the 
shareholders,  who  were  apprized  by  the  report  of  moneys  having  been 
advanced  by  the  bankers,  might,  if  they  thought  fit  to  do  so,  have 
themselves  called  a  meeting  to  dissolve  the  company. 

It  was  strongly  argued  by  the  appellants'  counsel,  that  whatever 
might  be  the  right  of  the  directors  to  indemnity  against  the  property 
of  the  companvy  they  could  have  no  such  right  against  the  share- 
holders personally ;  that  the  liability  of  the  shareholders  was  limited 
to  their  respective  shares  of  the  50,000^  But  I  think  that,  where 
parties  place  others  in  the  position  of  trustees  for  them,  they  are  in 
equity  personally  bound  to  indemnify  them  against  the  consequences 
resulting  from  that  position.  I  may  refer  to  the  case  of  Bakh  v.  Hj/- 
ham^  2  P.  Wms.  453,  as  a  strong  authority  in  support  of  that  posi- 
tion. In  the  case  of  Balsh  v.  Hyham^  it  appears  that  the  plaintiff 
was  a  trustee  for  the  defendant  of  the  sum  of  1,000/.  South  Sea  Stock, 
and,  at  his  desire,  borrowed  of  the  company  4,000/.  on  a  mortgage 
of  the  stock,  and  the  defendant,  the  cestui  que  trusty  received  the 
money  borrowed ;  and  afterwards  the  act  of  parliament  was  made, 
which  provided,  that  if  any  of  the  borrowers  would  pay  to  the  com- 
pany 10/.  per  cent  before  such  a  day,  they  should  be  discharged  of 
the  rest  of  the  money  borrowed.  The  defendant,  the  cestui  que  trusty 
thought  that  he  was  entitled,  notwithstanding  that  provision  of  the 
act,  to  leave  the  company  to  take  the  stock,  and  that  he  was  not 
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liable  to  pay  the  lOL  per  cent,  to  the  company  in  discharge  of  the 
lien ;  and  he  gave  notice  to  the  tmstee  not  to  pay  the  lOZL  per  cent. 
The  trustee,  however,  did  pay  the  lOV.  per  cent,  and  then  he  filed  a 
bill  against  the  cestui  que  trust,  to  compel  him  personally  to  repay, 
there  being,  of  coarse,  no  trust  funds  in  his  hands  to  which  be  could 
resort  for  the  repayment  The  Lord  Chancellor  said  this — although 
this  money,  be  it  observed,  was  paid  expressly  against  the  protest  of 
the  cestui  que  trust :  '^  If  the  defendant  had  not  only  forbid  the  pay 
ment  of  this  10/.  per  cent,  but  had  also  offered  security  to  indemnify 
the  trustee  in  respect  of  it,  this  had  been  material  had  the  plaintin 
afterwards  paid  the  10/.  per  cent  But  the  plaintiff  bad  good  reason 
to  think  that  he  was  liable  to  pay  the  whole  money  borrowed."  Then 
he  goes  on  to  say :  ^<  When  money  is  borrowed,  it  ought  to  be  paid," 
and  so  on.  <<  If  a  mortgagor  borrows  money,  though  there  be  no 
covenant  in  the  mortgage  deed  to  pay  it,  yet  his  executor  has  been 
decreed  to  pay  the  money  in  discharge  of  the  land  descended  to  the 
heir ;  but  if  in  the  present  case  there  was  only  a  hazard,  the  trustee 
ought  not  to  continue  liable  to  such  hazard.  On  the  contrary,  as  it 
is  a  rule  that  the  cestui  que  trust  ought  to  save  the  tn^tee  harmless 
as  to  all  damages  relating  to  the  trust,  so,  within  the  reason  of  that 
rule,  where  the  plaintiff,  the  trustee,  has  honestly  and  fairly,  without 
any  possibility  of  being  a  gainer,  laid  down  money  by  which  the  de- 
fendant, the  cestui  que  trust,  is  discharged  from  being  liable  for  the 
whole  money  lent,  or  from  a  plain  and  great  hazard  of  being  so,  the 
plaintiff  ought  to  be  repaid.  '  Therefore,  let  the  defendant  pay  to  the 
plaintiff  the  10/.  per  cent,  pafd  by  the  plaintiff  to  the  company,  with 
interest  and  costs."  Now,  that  case,  I  think,  is  a  full  authority  for 
the  position,  that  a  trustee  is  entitled  to  resort  to  his  cestui  que  trust 
personally  for  an  indemnity  in  respect  of  moneys  applied  by  him  in 
the  due  execution  of  his  trust  With  respect  to  what  has  been  said 
as  to  the  liability  of  the  shareholders  being  limited  to  their  shares  of 
the  SOjOOOL,  I  think  that  is  a  circumstance  to  be  considered,  as  I  have 
already  considered  it,  with  reference  to  the  question  whether  the  right 
of  indemnity  exists ;  and  that,  it  being  established  that  a  right  does 
exist,  the  law  supplies  the  remedy.  I  have  treated  the  case  through- 
out as  if  all  the  respondents  were  directors ;  one,  I  observe,  was  a 
shareholder  only,  but  I  do  not  think  this  varies  the  case.  My  opin- 
ion, therefore,  is,  that  this  motion  must  be  refused,  with  costs. 

Knight  Bruce,  L.  J.  In  May,  1853,  when  this  court  disposed  of 
a  controversy  between  the  parties  now  before  us,  or  some  of  them, 
that  has  been  mentioned  more  than  once  during  the  argument  on  the 
present  appeal,  I  represented  myself  as  considering  certain  proposi- 
tions of  fact  to  be  established  and  true.  I  stated  them  then  particu- 
larly, and  the  counsel  in  this  case  being  aware  of  them,  their  repeti- 
tion is  needless.  I  adhere  to  them,  not  merely  with  reference  to  the 
former  contention,  but  with  reference,  abo,  to  the  whole  subject  of 
that  now  before  us,  and  for  the  purpose  of  the  present  appeal.  Sup- 
posing that  thus  far  I  am  right,  it  must,  I  tbfnk,  fqllow  that  the  master 
has  come  to  a  correct  condusion  on  each  occasion,  now  as  well  bm 
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before.     The  appellants'  argument  has  been  mainly  or  wholly  based 
on  the  language  of  the  deed  constituting  the  German  Mining  Com* 

Eany,  so  far  as  it  relates  to  the  capital  of  the  company  and  to  calls ; 
inguage,  however,  which*- taken  especially,  as  it  must  be,  in  con- 
nection with  the  rest  of  the  deed — does  not,  I  think,  require  or  admit 
the  appellants'  construction,  nor  can,  in  my  opinion,  be  properly  at- 
tended by  the  consequences  ascribed  by  them  to  it ;  and  this  not  by 
any  means  the  less  because,  as  they  desire  us  to  understand  the  deed, 
it  was  one  under  which  not  any  Lnest  man  of  oidinary  prudenc^ 
would,  I  conceive,  have  submitted  to  be  a  director-—  one,  as  it  seems 
to  me,  not  reasonably  consistent  with  the  nature  of  the  adventure, 
with  the  kind  of  business  which  the  company  was  formed  for  carrying 
on.  Dissenting  from  the  appellants'  exposition  of  the  instrument| 
and  their  view  of  its  consequences,  I  must  hold  that  the  present  mo- 
tion ought  to  be  refused ;  and,  considering  what  the  Vice-Chancellor 
did  as  to  costs  before  him,  they  ought,  I  think,  to  pay  the  costs  here. 

Appeal  dismissed^  with  costs. 


Holman  v.  Lotnes.^ 

December  14  and  15,  1853,  and  Janaaiy  25,  1854. 

Attorney  purchasing  from  Client — Attorney  in  hdc  re. 

An  attorney  cannot  anstain  his  pnrchaae  from  a  client  unless  he  can  prove  that  his  dilig;enoe 
to  do  the  best  for  the  vendor  has  been  as  great  as  if  he  was  onlj  an  attorney  dealing  for 
that  vendor  with  a  stranger. 

An  attorney  may  deal  with  a  client  as  a  stranger  where  the  circumstances  are  not  sach  as  to 
pnt  him  under  the  duty  of  advising  the  client  —  Per  Turner,  L.  J. 

The  relation  of  attorney  and  client  was  hi  this  case  held  to  continue,  although  the  attorney 
had  not  acted  as  such  for  the  vendor  for  more  than  a  year  previous  to  the  purchase,  (but 
prepared  the  purchase  agreement,  and  charged  accordingly^)  he  having  previously  been 
employed  as  attorney  about  an  attempted  sale  of  the  same  property. 

The  sale  from  a  client  in  this  case  was  set  aside,  on  the  ground  that  the  consideration,  an 
annuity,  ought  to  have  been  considerably  grater,  by  reason  of  the  intemperate  habits  of 
the  vendor,  althoneh  the  vendor,  acting  under  the  advice  of  an  auctioneer,  named  the 
price  and  pressed  me  attorney  to  pnrclmse. 

Observations  on  the  true  oonsideradon  not  appearing  upon  the  purchase  deeds. 

Observations  upon  the  analogy  between  the  rules  as  to  gifts  and  sales  from  clients  to  their 
attorneys.  —  Per  Tuner,  L.  J. 

This  was  an  appeal  from  a  decree  of  Sir  John  Stuart,  V.  C,  set- 
ting aside  certain  sales  of  freehold  and  copyhold  property.     The  bill 
^  was  filed  by  the  heir  at  law  and  customary  heir  of  one  Charles  Hol- 


1  Before  the  Lord  ChanceOor,  (Lord  CaAirwoBTH,)  and  Sir  G.  J.  Tomer,  L.  J. 
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man,  deceased,  stating  the  facts  of  the  case  relative  to  the  sales  by 
Charles  Holman  to  the  defendant,  (which  facts  are  fully  stated  by 
the  Lord  Chancellor  in  his  judgment,)  and  insisting  that  previous  to 
and  at  the  time  of  the  several  purchases,  the  defendant,  Loynes,  fiad 
acted  as  the  solicitor  of  the  said  Charles  Holman ;  that  the  nominal 
considerations,  as  expressed  upon  the  face  of  the  several  deeds  of 
conveyance,  were  inadequate,  the  property  comprised  in  the  first  con« 
veyance  being  of  the  value  of  800^,  and  that  comprised  in  the  second 
conveyance  being  of  the  value  of  350/.;  and  that  the  actual  consid* 
erations  given  in  the  shape,  of  annuities,  namely,  the  annuity  of  402, 
in  lieu  of  340/.,  and  the  annuity  of  26/.  in  lieu  of  208/.,  were  errone- 
ously calculated,  those  equivalents  being,  according  to  the  annuity 
tables,  only  calculated  for  ordinary  average  lives,  whereas  the  biU 
charged  that  at  the  time  of  the  first  purchase,  and  up  to  his 
death,  the  said  Charles  Holman  was  of  the  most  intemperate  habits, 
which  made  the  probable  duration  of  his  life  less  than  the  ordinary 
probable  duration  of  a  male  life  of  his  age ;  and  it  charged  that  the 
defendant,  Loynes,  was  weU  aware  of  the  value  of  the  property,  and 
of  the  intemperate  habits  of  Charles  Holman. 

The  defendant,  Loynes,  by  his  answer,  stated  that  until  the  year 
1836,  he  was  not  acquainted  with  the  said  Charles*  Holman,  but 
that  he  was  then  employed  by  him  in  an  action  against  one  Henry 
Neville,  in  which  Holman  became  indebted  to  him  in  the  sum  of  60/. 
for  costs ;  that  this  sum  being  still  due  in  January,  1838,  at  Hol« 
man's  request  he  lent  him  a  sum  of  40/L,  and  took  from  him  a  prom- 
issory note  for  100/.  He  then  admitted  his  employment,  in  1846,  as 
the  solicitor  of  Holman,  in  the  matter  of  the  sale  or  attempted  sale 
of  the  property  in  question,  one  Edward  Houghton  acting  as  the 
auctioneer ;  that  at  that  auction  no  sum  was  bid  for  lot  1,  but  that 
Holman  would  have  willingly  taken  100/.  for  it;  that  for  lot  2  only 
the  sum  of  110/.  was  bid ;  that  for  lot  3  only  60/.  was  bid,  and  for 
lot  4  only  180L  was  bid ;  that  lot  5  was  sold;  that  no  offer  was  made 
for  either  of  lots  6,  7,  or  9 ;  and  that  the  sum  of  80/.  only  was  bid 
for  lot  8.  He  then  stated,  that  after  the  said  sale  by  auction  the  said 
Charles  Holman  employed  the  said  Edward  Houghton  as  his  agent 
to  sell  the  said  property  by  private  contract,  and  he  offered  the  same 
to  several  persons  without  being  able  to  effect  a  sale  thereof;  and  the 
said  Charles  Holman  frequently  applied  to  the  defendant,  and  urged 
him  to  purchase  the  property  comprised  in  the  said  lots  1,  2,  3,  and 
4,  upon  an  annuity,  which  the  defendant  declined  to  do ;  but  that  in 
the  month  of  July,  1848,  the  said  Edward  Houghton,  with  the  said 
Charles  Holman,  called  upon  the  defendant,  and  they  then  requested 
the  defendant  to  purchase  the  said  last-mentioned  property;  and 
after  a  long  discussion,  during  which  the  defendant  expressed  his  dis- 
inclination to  purchase  such  property,  he  at  length  agreed  so  to  do 
for  the  sum  of  260/.,  and  an  annuity  of  40/.  to  Jbe  paid  by  the 
defendant,  to  the  said  Charles  Holman,  during  his  life,  which  annu- 
ity, according  to  the  tables  of  the  value  of  life  annuities,  was  worth 
the  sura  of  340/.,  making,  with  the  said  sum  of  260/.,  the  sum  of 
600/,  as  the  purchase-money  for  such  property ;  the  defendant  at  the 
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same  time  saying, ''that  although  he  had  agreed  to  purchase  such 
property,  yet,  if  the  said  Charles  Holman  could  get  an  offer  for  it 
upon  the  same  terms,  elsewhere,  he,  the  defendant,  would  readily 
give  up  the  purchase."  That  a  day  or  two  after  the  said  agreement 
had  been  entered  into,  the  said  Charles  Holman  informed  the  defend- 
ant that  he,  the  said  Charles  Holman,  had,  previous  to  such  agree- 
ment, verbally  agreed  with  a  Mr.  Joseph  Springall  Southgate,  to  sell  ^ 
to  him  the  said  lots  1,  2,  3,  and  4,  in  consideration  of  an  annuity  of 
571.  to  be  paid  to  the  said  Charles  Holman,  during  his  life,  (the  value 
of  which  annuity  would  be  467/.  6s.  6^.J  and  that  if  the  defendant 
had  not  agreed  to  purchase  such  lots  as  he  did,  he,  the  said  Charles 
Holman,  intended  to  have  sold  the  same  to  the  said  Joseph  Spring- 
all  Southgate,  at  his  offer  of  an  annuity  of  571.  That  in  the  years 
1849  and  1850,  the  said  Charles  Holman,  and  the  said  Edward 
Houghton,  as  his  agent,  offered  for  sale  to  several  persons,  the 
remainder  of  the  said  property  of  the  said  Charles  Holman,  being 
the  lots  6,  7,  8,  and  9,  at  the  said  sale  by  auction,  and  they,  on  sev- 
eral occasions,  applied  to  the  defendant  to  purchase  the  same,  which 
he,  not  wishing  to  have  such  property,  declined  to  do ;  but,  in 
the  latter  part  of  the  year  1850,  the  defendant  was  again  urged 
by  the  said  Charles  Holman  and  his  said  agent,  to  purchase  such 
property  at  the  sum  of  200/.,  the  said  Charles  Holman  at  the  same 
time  saying  he  would  much  rather  have  an  annuity  of  26/.  a  year, 
during  his  life,  than  the  money ;  and  as  the  said  Charles  Holman 
said  that  he  was  unable  to  obtain  a  purchaser  for  such  property,  the 
defendant  at  length  consented,  and  agreed  to  purchase  the  same  in 
consideration  of  an  annuity  of  26/.  to  be  paid  to  the  said  Charles 
Holman  during  his  life,  the  value  of  such  annuity  being  the  sum  of 
208/.  That  he  gave  the  full  and  utmost  value  for  the  properties  so 
purchased  by  him  as  aforesaid,  and,  throughout  the  whole  of  the 
transactions  of  the  said  purchases  by  the  defendant,  the  said  Charles 
Holman  was  acting  under  the  advice  and  with  the  assistance  of  the 
said  Edward  Houghton,  who  well  knew  the  value  of  the  said  prop- 
erties, .and  who  was,  as  the  defendant  believed,  perfectly  satisfied  that 
the  defendant  had  given  the  full  value  for  the  same.  He  denied  all 
knowledge  of  Charles  Holman  having  been  of  intemperate  habits, 
or  that  it  was  the  fact  Evidence  was  given  on  the  part  of  the 
plaintiff,  that  for  many  years  before  his  death,  Charles  Holman  had 
been  much  addicted  to  drinking,  and  other  excesses,  and  was,  in  con- 
sequence, laboring  under  disease.  From  the  books  and  bills  of 
costs  of  the  defendant,  it  appeared  that  he  had  for  nearly  a  year  after 
the  attempted  sale  of  the  property  by  auction,  in  1846,  acted  as  the 
solicitor  of  Holman,  in  preparing  abstracts  of  title  relative  to  the 
then  unsold  lots.  The  evidence  of  Edward  Houghton  was  produced 
on  the  part  of  the  defendant,  which  showed  that  Houghton  was  not 
aware  that  Ch|irles  Holman  had  been  of  intemperate  habits,  and, 
which  established  the  fact  as  stated  by  the  defendant  in  his  answer, 
that  Charles  Holman  was  acting  under  his,  Houghton's,  advice  in 
selling  the  property  to  the  defendant 
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Daniel  and  Wickens^  for  the  plaintiff,  contended  that  this  was  a 
clear  case  for  applying  the  rtile  of  equity  against  allowing  a  soli- 
citor to  purchase  from  a  client,  unless  he.  complied  with  the  terras 
laid  down  by  Lord  Eldon  in  Gibson  v.  Jepes^  6  Ves.  266 :  submitting 
that  the  relation  of  solicitor  and  client  in  the  present  case  had  not 
been  terminated,  and  that  the  consideration  was  clearly  inadequate ; 
citing  also  Cutis  v.  Salman^  16  Jur.  623 ;  s.  c.  12  Eng.  Kep.  316. 

Taylor  and  Spinks^  for  the  defendant,  the  appellant,  contended 
that  the  relation  of  solicitor  and  client  had  terminated  between 
Holman  and  the  defendant  before  this  purchase,  and  that  the  de- 
fendant could  not  be  looked  upon  as  the  solicitor  and  adviser  of 
Holman  in  hdc  re^  it  being  proved  by  the  evidence  that  Holman  was, 
at  the  several  times  of  these  purchases,  acting  under  the  advice  of 
Edward  Houghton,  who  was  proved  to  be  a  very  experienced  person ; 
citing  MorUesquieu  v.  Sandys^  18  Yes.  302 ;  Wood  v.  Doumesj  Id. 
120  ;  Cane  v.  Lord  Alleny  2  Dow,  289 ;  Edwards  v.  Meyrick^  2  Hare, 
60  ;  and  Austin  v.  Chambers^  6  CI.  &  Fin.  1. 

Wickens  replied. 

Jarmary  25.  Lord  Chanckllob,  (Lord  Cranworth.)  The  bill 
in  this  case  was  filed  by  the  heir  at  law  of  Charles  Holman  to  set 
aside  two  sales  made  by  him.  The  defendant,  Loynes,  was  the 
attorney  of  Charles  Holman.  The  first  sale  impeached  took  place 
in  July,  1848 ;  the  second  in  December,  1850.  There  was  an  attempt 
to  sell  by  auction  in  1846  the  whole  of  the  property  of  Charles  Hol- 
man in  nine  lots,  but  only  one  of  the  lots  was  sold  — lot  5 ;  and  in 
July,  1848,  about  two  years  afterwards,  there  was  a  sale  by  Charles 
Holman  to  the  defendant  of  lots  1, 2, 3j  and  4,  the  consideration  being 
260/.,  and  an  annuity  of  40/.  to  Charles  Hohnan  for  his  life.  In  De- 
cember, 1850,  there  was  a  second  sale  of  the  remaining  lots  6,  7,  8, 
and  9,  the  consideration  being  an  annuity  of  26/.  granted  by  the  de- 
fendant to. Charles  Holman  for  his  life.  In  February,  1852,  Charles 
Holman  died.  In  June,  1852,  the  present  bill  was  filed  by  Charles 
Holman's  heir,  impeaching  the  sale  on  the  ground  of  the  relation  in 
which  the  parties  stood  to  each  other,  namely,  that  of  attorney  and 
client,  and  that  the  defendant  did  not  duly  protect  his  client's  rights. 
The  defence  is  —  first,  that  the  relation  of  attorney  and  client  did 
not  subsist ;  secondly,  that  if  it  did  subsist,  the  conduct  of  the  defen- 
dant was  altogether  proper.  Now,  supposing  the  relation  of  attorney 
and  client  to  have  subsisted,  I  take  the  rule  of  law  to  be  perfectly 
clear  that  there  is  nothing  absolutely  preventing  an  attorney  purchas- 
ing from  his  client ;  but  then  he  takes  upon  himself  very  heavy  re- 
sponsibilities. He  cannot  sustain  his  purchase  unless  he  can  prove 
that  his  diligence  to  do  the  best  for  the  vendor  has  been  as  great  aa 
if  he  was  only  an  attorney  dealing  for  that  vendor  with  a  strangeri 
I  quote  the  words  of  Lord  Eldon  in  Gibson  v.  JeyeSy  6  Vcs.  271. 
Again  :  a  little  further  on  in  the  same  page  that  very  learned  judge 
says :  '<  The  court  must  hold,  that  if  the  attorney  does  mix  himself 
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with  the  character  of  vendee,  he  must  show  to  demonstration— -for 
that  must  not  be  left  in  doubt  —  that  no  industry  he  was  bound  to 
exert  would  have  got  a  better  bargain."  The  first  point  we  have  to 
decide  is,  whether  the  relation  did  subsist ;  and  secondly,  if  it  did, 
whether  the  defendant  duly  discharged  its  duties.  The  first  question 
is  one  of  fact.  The  burden  of  proof  is  upon  the  plaintiff,  and  I  think 
he  makes  out  the  proposition  for  which  he  contends,  namely,  that  the 
defendant  was  the  attorney  of  Charles  Holman  within  the  meaning 
of  the  rule ;  and  this  appears  mainly  from  the  defendant's  own  books* 
It  appears  from  those  books  that  in  1836  the  defendant  acted  as  the 
plaintiff's  attorney  in  an  action  against  a  person  of  the  name  of  Ne- 
ville, in  respect  of  which  Holman  became  indebted  for  costs  to  the 
extent  of  60/.  The  defendant  on  that  occasion  lent  Holman  40/.,  and 
took  from  him  a  note  for  100/.,  at  5/.  per  cent-,  with  a  deposit  of  title- 
deeds.  That  closed  that  transaction.  No  further  professional  busi- 
ness occurred  for  seven  years,  and  until  September,  1843,  when  the 
defendant  was  engaged  in  preparing  a  lease  from  Holman  to  Mr. 
Ellis  of  some  land  in  Wells. 

The  next  transaction  was  the  sale  by  auction  in  1846,  and  that  led 
to  the  considerable  employment  of  the  defendant  by  Holman.  It 
appears  from  his  books  that  the  defendant  was  employed  by  Holman 
in  the  ordinary  way  in  which  a  client  employs  a  solicitor  in  the  sale 
of  an  estate.  There  is  an  entry  of  the  17th  April :  "  Holman,  attend- 
ing you  this  day  respecting  the  sale  of  your  estate  at,"  &c.  Then  on 
the  20th:  '^  Attending  you  again  this  day,  and*taking  instructions," 
&c.  Then  there  are  several  other  similar  entries  in  April  and  May ; 
and  for  the  19th  May  there  is  this  entry :  <'  Attending  you  to  fix  a 
reserved  bidding  on  the  different  lot^."  Then  on  the  20th :  '*  Attend- 
ing the  auction,"  &c.  It  appears,  therefore,  that  the  defendant  un- 
doubtedly acted  as  the  attorney  for  Holman  in  every  way  in  which 
an  attorney  could  act  for  a  party  who  was  about  to  seU,  and  did 
attempt  to  sell,  his  estate  by  auction.  Only  one  lot  was  actually 
sold ;  and  during  the  rest  of  that  year,  and  up  to  the  19th  March, 
1847,  the  defendant  was  engaged  in  carrying  into  execution  the  sale 
of  the  only  lot  that  was  sold.  But  not  to  go  through  the  various 
ways  in  which  he  acted  as  Holman's  solicitor,  I  will  state  that  he 
seems  to  have  acted  in  every  way  in  which  it  was  possible  as  the 
solicitor' of  a  vendor.  After  that  sale  had  been  completed,  the  de- 
fendant prepared  an  abstract  of  the  remaining  eight  lots,  which  was 
prepared  evidently  in  case  any  purchaser  should  offer.  This  went 
on  until  April,  1847.  So  the  matter  rested  until  July,  1848,  when 
the  defendant  himself  purchased.  Now,  it  appears  to  me  clear  that 
the  defendant  was  at  that  time  the  attorney  of  Holman  in  the  matter 
of  this  sale.  He  had  been  put  into  a  situation  to  communicate  with 
any  purchaser  who  might  offer,  and,  in  truth,  he  was  the  agent  for 
the  purpose  of  getting  the  estate  sold.  I  do  not  mean  to  impute 
personal  misconduct  to  Mr.  Loynes,  in  the  observations  which  I 
am  about  to  make.  The  result  was,  that  the  defendant  agreed  to 
purchase  from  Holmd.n,  and  that  the  defendant  was  his  solicitor.  If 
additional  proof  were  necessary,  it  is  clearly  made  out  by  an  entry 
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in  bis  own  books  of  the  29th  July,  1848 :  "  Drawing  parchase  agree- 
meut  for  the  sale  of  yoar  premises  at  Wells,  to  Mr.  Loynes,"  (that  is, 
himself,)  ^  and  fair  copy  thereof."  If  a  stranger  bad  been  the  par* 
chaser,  it  would  have  been,  to  all  intents  and  purposes,  the  charge 
for  acting  as  the  solicitor  of  the  vendor.  The  conclusion,  therefore,  to 
which  I  have  come  is,  that  he  was  in  this  transaction  actifog  as  the 
solicitor  for  the  vendor. 

Now,  that  being  so,  did  he  duly  discharge  bis  duty?     Has  be 
shown  to  demonstration,  as  Lord  Eldon  says  —  that  is,  for  want  of  a 
better  expression,  to  a  moral  certainty  —  that  by  no  industry  which 
be  was  bound  to  exert  could  he  have  got  a  better  bargain  ?     I  think 
be  has  wholly  failed  in  showing  that     As  to  the  first  purchase,  I  will 
assume  that  600/.  would  be  a  fair  price  for  the  property  sold  in  July, 
1848:  the  evidence  tends  to  prove  that  it  was;  but  there  was  no 
600/.  paid.     The  real  question  is,  whether  340/.  was  a  fair  price  for 
the  annuity  of  40/.  a  year.     I  think  that  it  was  not  so.     The  value, 
according  to  the  tables,  appears  to  have  been  340/1,  assuming  the  life 
to  have  been  a  good  average  life.    But,  in  fact,  the  life  of  the  vendor 
was  not  a  good  average  life.    The  evidence,  not  to  go  into  detail,  sat* 
isfies  me  that  Holman  was  desperately  addicted  to  drinking ;  that 
he  was  of  gluttonous  habits;  that  he  was  excessively  indolent,  and 
did  not  take  proper  exercise.     The  defendant  either  knew  this,  or 
might  have  known  it  by  the  smallest  possible  inquiry.     The  value 
of  the  life  was  calculated  at  ten  or  twelVe  years'  purchase ;  in  fact, 
be  only  lived  three  years  and  a  half  after  the  first  transaction,  and  a 
year  and  a  few  months  after  the  second.      His  death  within  that 
short  period  of  time  would  not  be  material,  if  reasonable  pains  had 
been  taken  to  ascertain  what  the  probabilities  of  life  were ;  but  I 
cannot  find  that  any  steps  were  taken  for  that  purpose.     No  exami- 
nation was  made  to  see  if  his  life  was  insurable ;  if  it  had  been  made, 
I  believe  it  would  have  turned  out  to  be  clearly  an  Uninsurable  life ; 
and  if  the  solicitor  had  known  that,  be  might  well  have  bargained  with 
a  third  person  for  an  annuity  greatly  beyond  the  tables.    In  the 
second  purchase,  in  December,  1850,  the  consideration  was  an  an- 
nuity of  26/.  a  year.     Exactly  the  same  observation  applies.     The 
consideration  is  stated  to  be  208/.     The  value  of  such  an  annuity  in 
the  tables  is  said  to  be  232/. ;  but  it  is  quite  obvious  that  it  would  be 
very  much  less,  taking  into  account  the  state  of  health  and  the  habits 
of  this  unfortunate  man.     Besides  all  this,  the  consideration  is  not 
correctly  stated  on  the  face  of  the  deeds.     In  the  first  transaction  the 
consideration  is  stated  as  a  sum  of  600/.  actually  paid.     All  that  was 
actually  paid  was  50/.    210/.  may  fairly  be  stated  as  having  been 
paid,  because  it  was  fairly  due,  and  is  not  to  be'  impeached  in  any 
respect ;  therefore  260/.  may  fairly  be  said  to  have  been  paid ;  but  as 
to  the  remaining  340/.,  there  is  no  pretence  for  saying  it  was  paid  ; 
and  this  might  be  of  material  importanqp,  because  600/.  appearing 
on  the  face  of  the  instrument  as  the  consideration,  would  give  rise  to 
no  suspicion ;  but  if  the  transactioa  was  seen  in  its  true  light,  grave 
suspicion  might  be  excited.     I  do  not  place  very  much  reliance  upou 
this,  because  there  was  in  the  hands  of  the  party  a  bond  whicU 
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stated  what  the  real  transaction  was ;  still,  in  a  transaction  of  this 
sort,  it  is  essentially  necessary,  or  at  least  very  expedient,  that  the 
very  truth  should  appear  on  the  face  of  the  instrument 

Now,  th,e  defendant  relied  on  several  cases  as  showing  that  the  law, 
as  laid  down  in  Gribson  v.  Jeyes^  is  not  applicable  to  this  case;  but  no 
case,  I  thhik,  bore  him  out  in  that  proposition.  The  first  case  was 
Montesquieu  v.  SandySj  18  Ves.  302.  There  the  subject-matter  of  the 
sale  was  of  a  very  peculiar  description,  namely,  one  fourth  of  a  right 
of  presentation  to  a  living,  the  incumbent  being  a  healthy  life,  and 
only  forty-eight  years  of  age.  The  right  was  in  four  coparceners, 
one  of  whom  was  to  have  the  next  presentation,  and  the  purchaser 
was  to  have  the  next  after  that.  As  was  truly  argued  in  that  case, 
such  a  property  is  of  no  marketable  value,  but  purely  speculation ; 
therefore,  thdugh  this  right  was  bought  by  an  attorney  from  his  client, 
there  was  no  pretence  for  saying  that  one  party  knew  more  than  the 
other.  The  vendor  offered  it  for  100^  Almost  immediately  after  the 
transaction  the  incumbent  was  killed  by  a  fall  from  his  horse,  and  the 
next  incumbent  was  an  old  life,  so  that  the  next  presentation  became 
very  valuable.  This  was  such  a  mere  accident,  and  beyond  the  con- 
templation of  the  parties,  that  Lord  Eldon  thought  it  was  a  case  in 
which  the  doctrine  did  not  apply;  that  though  the  parties  stood  in 
the  relation  of  attorney  and  client,  yet  every  thing  was  known  to  each 
party ;  and  as  to  this  property,  they  stood  at  arm's  length. 

The  next  is  the  case  of  Cane  v.  Lord  Allen,  in  the  House  of  Lords. 
I  do  not  see  how  any  question  could  have  been  there  raised.  There 
the  attorney  had,  by  transactions  of  fifty  years'  standing,  purchased  a 
very  considerable  estate  from  hij^  client,  which  purchase  could  not  be 
impeached ;  but  there  was  a  little  corner  which  he  could  not  get  pos* 
session  of,  because  there  was  a  life  estate  upon  it  This  after  a  time 
he  agreed  to  purchase  for  260/.,  so  that  it  was  a  purchase  of  some- 
thing like  a  reversionary  property;  so  that  if  it  was  impeachable,  it 
was  more  like  impeaching  it  on  the  ground  of  its  being  the  purchase 
of  a  reversion  at  an  undervalue;  but  there  was  no  evidence  of  under- 
value. Both  in  Ireland  and  in  the  House  of  Lords  it  was  considered 
as  one  transaction,  and  that  the  great  transaction  being  unimpeach- 
able, it  must  all  stand  or  fall  together.  Then  there  was  the  case  of 
Edwards  v.  Meyrick,  2  Hare,  60,  before  Sir  J.  Wigram.  There  again 
it  would  be  straining  the  doctrine  to  a  most  inconvenient  extent  if  it 
were  held  to  apply  to  such  a  case  as  that;  for  the  full  value  had  been 
given  for  the  estate,  were  it  not  that  some  short  time  afterwards,  ac- 
cidentally, unexpectedly,  an  act  of  parliament  had  passed  for  making 
a  railroad.  The  result  of  that  was,  that  the  value  of  property  in  the 
neighborhood  was  very  materially  increased;  for  though  it  was 
known  that  there  were  collieries  in  the  neighborhood,  yet  they  were 
unworkable  for  want  of  the  means  of  transport  By  the  fact  of  the 
railway  coming  close  to  the  land,  the  property,  which  was  of  little  or 
no  value  before,  became  of  great  value.  That  was  a  contingency  that 
may  happen  to  any  person  purchasing  property.  There  was  no  doubt 
but  that  the  purchase  was  perfectly  honest  and  fair,  according  to  what 
was  then  known  to  the  parties,  and  Sir  James  Wigram  held  that  that 
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torney  —  the  client  making  the  proposal  himself,  proposing  the  pricei 
no  confidence  asked  or  received  in  that  article  of  price,  and  both  par- 
ties equally  ignorant  of  the  value.  Under  those  circumstances,  he 
says  the  attorney  is  not  the  attorney  in  hdc  re ;  and,  therefore,  not 
being  under  any  duty  to  advise  his  client  against  the  act,  (meaning, 
of  course,  the  purchase  by  himself,)  he  may  be  the  purchaser.  Sir 
J.  Wigram,  in  Edwards  v.  Meyrick^  treats  the  expression,  '^  attorney 
in  hdc  re,"  as  applied  to  that  case,  as  one  more  of  form  than  of  sub- 
stance ;  but  he  examines  the  principles  of  the  court  with  respect  to 
the  dealings  between  attorney  and  client,  and  shows  that  the  control, 
exercised  by  the  court  over  such  dealings,  is  part  of  its  general  system 
for  preventing  any  undue  advantage  being  taken  by  persons  in  whom 
confidence  has  been  reposed.  The  case  before  him  goes  no  further 
than  that  it  was  held,^that  a  purchase  by  an.  attorney  from  a  client 
could  not  be  impeached  upon  the  mere  ground  that  a  possible  specu- 
lative advantage,  which  might  have  been  known  to  the  client  as  well 
as  ta  the  attorney,  had  not  been  made  tjie  subject  of  distinct  com<- 
munication  by  the  attorney  to  the  client.  Sir  J.  Wigram,  however, 
in  that  case,  held  that  the  onus  rested  on  the  defendant  to  show  that 
the  treaty  was  fairly  conducted;  and,  in  another  part  of  his  judgment, 
he  refers  to  a  circumstance  which  is  not  wanting  in  the  present 
case  —  the  disadvantage  at  which  the  client  was  placed  from  his 
being  indebted  to  the  attorney.  Lord  Abinger,  again,  in  Jones  v. 
TliomixSy  2  Y.  &  C.  498,  a  case,  the  circumstances  of  which  are  so 
remote  from  the  present  that  it  is  unnecessary  to  state  them,  deals 
with  the  expression,  ^^  attorney  in  hdc  re,"  and  he  treats  it  as  referring 
to  cases  in  which  the  transactions  are  entirely  unconnected  with  the 
duty  of  the  attorney.  The  cases,  therefore,  in  which  it  has  hitherto 
been  held  that  an*  attorney  may  deal  with  the  client  as  a  stranger 
might  do,  are  not  cases  in  any  degree  resembling  the  present;  they 
are  not  cases  in  which  the  attorney  has  been  concerned  in  any  pre- 
viously contemplated  sale,  or'  in  which  any  confidence  as  to  the  sale 
has  been  reposed  in  him,  or  in  which  the  attorney  has  acquired,  or 
has  had  the^  means  of  acquiring,  any  peculiar  knowledge  as  to  the 
property,  the  subject  of  the  sale  to  him.  The  result  of  them,  stated 
most  favorably  to  the  defendant,  without  reference  to  the  important 
observations  on  the  subject  of  influence  made  by  Sir  J.  Wigram,  in 
Edwards  v.  itfe^ric/r,  cannot  be  put  higher  than  this  —  that  an  at- 
torney may  deal  with  a  client  as  a  stranger  where  the  circumstances 
are  not  such  as  to  put  him  under  the  duty  of  advising  the  client 
This  is  the  position  with  which  Lord  Eldon  has  summed  up  his  pb- 
serN'utions  upon  the  subject  in  Montesquieu  v.  Sandys ;  and  this  case 
may,  I  think,  well  be  tried  by  that  test 

b  was  not,  of  course,  attempted  to  be  denied  that  the  defendant, 
while  he  was  concerned  in  the  sale  by  auction,  and  the  business 
arising  out  of  it,  was  under  the'  duty  of  advising  Holman ;  and  the 
question,  therefore,  is  one  of  determining  a  duty  which  has  once  at- 
tached, and  not  of  imposing  a  duty  which  had  not  before  existed.  It 
was  said  that  this  duty  of  advising  ceased  when  the  sale  by  auction, 
in  which  the  defendant  was  concerned,  was  at  an  end,  or,  at  all 
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events,  when  the  costs  incident  to  the  sale  were  settled ;  but  the  par- 
pose  of  sale  continued  so  far  as  Holman  was  concerned ;  as  to  him, 
'  the  sales  to  the  defendant  were  a  continuance  of  the  same  business 
in  which  the  defendant  had  been  engaged ;  and  I  see  no  ground  upon 
which  the  case  can  be  put  on  one  ground  as  to  Holman,  and  on 
another  as  to  the  defendant.  Again :  it  was  said  that  the  relation  of 
attorney  and  client  had  wholly  ceased ;  but  it  may  be  asked,  when 
did  it  cease  ?  If  these  transactions  had  taken  place  on  the  day  after 
the  business  of  the  sale  by  auction  was  at  an  end,  could  it  be  said 
that  the  parties  stood  towards  each  other  in  any  different  relation 
from  that  in  which  they  before  stood?  Could  the  defendant  in  such 
a  case  have  been  absolved  from  the  duty  of  advising  Holman  ?  I 
think  clearly  not  Does,  then,  the  lapse  of  time  between  the  auction 
and  the  defendant's  purchases  alter  the  case  ?  It  does  not  appear  to 
me  that  it  does.  No  other  solicitor  had  in  the  mean  time  been  em- 
ployed by  Holman ;  and  the  true  state  of  the  case  appears  to  me  to 
be,  that  there  was  not  any  cessation  of  the  relation,  but  only  a  cessa- 
tion of  the  circumstances  which  were  necessary  to  call  the  relation 
into  action.  I  may  add,  itpon  this  part  of  the  case,  and  it  is  not,  per- 
haps, unworthy  of  remark,  that  in  these  cases,  where  attorneys  have 
been  concerned  in  previous  sales,  there  must,  in  some  sense,  be  a  con- 
tinuation of  the  confidential  relation  between  them  and  their  clients. 
They  must  be  bound,  in  any  future  dealings  with  the  client  as  to  the 
property  which  they  have  been  employed  to  sell,  to  communicate  any 
information  respecting  that  property  which  they  have  obtained  during 
their  employment;  and  no  attorney  would,  as  I  apprehend,  be  al- 
lowed to  disclose  such  information  to  adverse  parties.  I  agree  with 
Sir  J.  Wigram,  that  the  question  of  influence  suggested  by  him,  must 
also  be  considered  in  cases  of  this  nature.  The  very  ground  of  the 
rule  which  requires  attorneys  purchasing  from  their  clients,  and  not 
advising  them  with  reference  to  the  purchase,  to  prove  that  the  con- 
fidential relation  has  been  determined,  or  the  client  put  at  arm's 
length,  is  the  influence  which  naturally  arises  from  the  position  of 
attorneys ;  and  I  much  doubt  whether  the  confidential  relation  can 
be  said  to  be  determined  at  all,  whilst  the  influence  derived  from  it 
can  reasonably  be  supposed  to  remain.  Gifts  from  clients  to  their 
attorneys  can  only  be  maintained  when  not  only  the  relation  has 
.ceased,  but  the  influence  may  rationally  be  supposed  to  have  ceased 
also.'  That  was  laid  down  by  Lord  Eldon,  in  Wood  v.  Downes^  18 
Yes.  120 ;  and  I  see  no  reason  why  the  rule,  which  applies  to  gifts, 
should  not  equally,  in  this  respect,  apply  to  purchases.  It  is  true 
that  the  rules  of  the  court  against  gifts  are  absolute,  and  that  against 
purchases  they  are  modified.  But  this  is  not  a  question  upon  the 
extent  of  the  rules,  but  upon  the  circumstances  under  which  they  are 
to  be  brought  into  operation ;  and  in  that  respect,  I  see  no  diflerence 
between  the  case  of  gifts  and  purchases.  The  defendant  relied  very 
much  on  Holman  having  been  assisted  by  Houghton  in  the  transac- 
tions of  these  purchases ;  but,  however  competent  Houghton  might 
be  to  judge  of  the  value  of  the  property,  he  was  not  the  person  to 
judge  of  the  terms  on  which  the  value  ought  to  have  been  converted 
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into  annuities ;  and,  besides,  if  the  defendant  was  under  the  obliga- 
tion of  advising  Holman,  he  must  also,  I  think,  have  been  under  the 
obligation  of  supervising  Houghton.  My  opinion,  therefore,  upon 
this  branch  of  the  case  is,  that  the  defendant  must  be  considered  to 
have  stood  in  a  confidential  relation  to  Holman  when  these  trans- 
actions took  place ;  and  I  am  the  better  satisfied  to  have  arrived  at 
this  conclusion,  because  I  think  that  any  extension  of  the  powers  of 
attorneys  to  deal  with  their  clients,  as  strangers,  would  be  dangerous 
in  the  highest  degree,  and  would  open  a  door  to  undue  advantage 
being  taken  in  cases  in  which  it  is  now  prevented  by  the  rules  of  the 
court.  Those  rules  require  nothing  more  than  that  the  client  should 
be  fully  informed,  and  duly  and  honestly  advised,  and  that  the  price 
should  be  just  and  fair;  and  this,  I  think,  is  not  too  much  to  be 
required  of  parties  in  whom  confidence  is  reposed.  Upon  the  other 
part  of  the  case,  I  do  not  think  it  necessary  to  say  more  with  refer* 
ence  to  the  duty  which  attached  upon  this  defendant.  The  case  of 
Gibson  v.  Jeyes  appears  to  me  to  be  conclusive  with  reference  to  the 
discharge  of  that  duty.  It  seems  to  me  that  these  annuities  were  not 
properly  taken  at  the  market  vsdue,  and  thst  the  securities,  given  for 
the  annuities,  were  not  such  securities  as  this  ^ntleman  would  have 
been  bound  to  advise  Holman  to  have  taken  if  the  transaction  had 
been  a  sale  by  Holman  to  a  third  person.  I  concur  in  the  judgment 
which  the  Lord  Chancellor  expressed,  and  am  of  opinion  that  the 
decree  of  the  Vice-Chancellor  was  right,  and  that  this  appeal  must 
be  dismissed,  and  with  costs* 

Appeal  dismissed^  vrith  costs. 


Pryce  v.  Bury.^ 

Janiuury  26  and  27,  1854. 

Copyholds  —  Equitable  Mortgage'-^  Tenants  in  Common  in  Tat7,  wUh 
Cross  Remainders —  Costs  of  Surrender —  Foreclosure. 

A  and  B,  brothers,  were  tenants  in  common  in  tail  of  copyhold  property-,  with*  cross 
remainders  between  them.  B.  obtained  a  loan  for  A  from  C,  for  which  A  gaye  his 
promissory  note,  and  deposited  the  title-deeds  with  C.  as  a  collateral  security,  and  gave  a 
written  memorandam,  by  which  he  engaged  "  to  make  a  formal  surrender  of  my  interest 
in  the  estate  to  which  the  said  deeds  relate,  by  way  of  further  security,  whenever  there- 
unto reauired ;"  and  B  wrote  at  the  foot,  "I  join  in  the  deposit."  A  died  unmarried, 
and  without  having  surrendered  to  C,  or  barred  the  remainders.  Upon  a  bill  by  C  against 
B,  seeking  to  foredose  the  entirety :  — 

Eddf  affirming  the  decision  of  the  court  below, 

First,  that  this  was  a  good  equitable  charge,  not  merely  upon  A's  "  interest "  in  his  moiety^ 


1  Before  the  Lord  Chancellor  (Lord  Crakworth)  and  the  Lords  Jnstices. 
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bat  also  npon  B'b  estate  in  ramainder,  and  that  B  most  bear  the  expense  oi  surrendering 
that  moiety. 

Secondly,  that  the  charge  extended  only  to  the  moiety  of  the  estate  which  originally  belonged 
to  A. 

This  was  aa  appeal  from  a  decision  of  Sir  R.  T.  Kindersley,  V.  C, 
made  upon  a  motion  for  a  decree,  (reported  2  Pra.  11,  41 ;  s.  c.  21 
Eng.  Rep.  76.)  The  short  facts  were  these :  Two  brothers,  John 
William  Bury  and  Frederick  Bnry,  being  tenants  in  common  in  tail 
in  possession  of  certain  copyhold  property,  with  cross  remainders 
between  them,  Frederick  Bnry  applied  to  the  plaintiflf,  on  behalf  of 
bis  brother,  for  a  loan  of  500f.,  which  the  plaintiff  advanced,  taking 
from  John  William  Bury  his  promissory  note  for  500Z.,  and  teiking 
also  a  deposit  of  the  title-deeds  and  muniments  of  title  relating  to  the 
copyhold  property,  and  with  them  a  memorandum  in  the  following 
terms:  — 

^  The  above  deeds  and  muniments  are  deposited  with  Charles 
Pryce,  Esq.,  as  collateral  security  for  the  sum  of  500/.,  for  which  I 
have  this  day  given  a  promissory  note  to  him ;  and  I  hereby  engage 
to  make  a  formal  surrender  of  my  interest  in  the  estate  to  which  the 
said  deeds  relate,  by  way  of  further  security,  whenever  thereunto 
required. 

(Signed)  "John  William  Bury. 

«  Dated  Jan.  28, 1846. 

"  I  join  in  the  deposit. 

"  Frederick  Bury." 

There  was  a  precisely  aimilar  subsequent  transaction  as  to  a  further 
loan  of  600Z.  by  the  plaintiff  to  John  William  Bury ;  and  there  was  a 
loan  by  the  plaintiff  of  a  further  sum  of  lOOZ.  to  John  William  Bury 
on  his  note  of  hand,  with  a  parol  agreement  between  the  plaintiff  and 
John  William  Bury  that  the  title-deeds  were  to  remain  as  a  security 
for  that  further  sum.      John  William  Bury  died  unmarried,  having 
by  his  will  given   all  his  real  and  personal  estate  to   his  brother 
Frederick,  but   iu   reality  he   died  insolvent    Pryce  filed   his  bill 
against  Frederick  Bury,  who  now  was  tenant  in  tail  of  the  entirety, 
praying  to  be  redeemed,  or  that  the  whole  estate  should  be  foreclosed. 
The  'Vice-Chancellor  upheld  the  bill,  so  far  as  to  charge  the  moiety 
of  the  estate  which  formerly  belonged  to  John  William  Bury  in  tail 
with  the  two  sums  of  500^,  but  dismissed  the  bill,  with  costs,  so  far 
as  it  sought  to  charge  Frederick  Bury's  moiety  of  the  estate,  and  so 
far  as  it  related  to  the  loan  of  lOOZ. ;  and  upon  the  foreclosure  decree 
being  spoken  to  on  the  minutes,  the  Yice-Chancellor  decided  that  in 
case  of  foreclosure,  the  defendant,  Frederick  Bury,  should  surrender 
the  mortgaged  premises  at  his  own  expense.    The  defendant  appealed 
from  this  decree  by  way  of  motion. 

Cooper^  for  the  plaintiff,  contended  that  the  mortgage  security 
ought  to  be  held  to  extend  to  the  sum  of  100/.  as  well  as  to  the  two 
other  sums  of  600/.,  and  that  the  entirety  of  the  estate  should  be 
charged,  and   not  John  William  Bury's  moiety  merely ;  submitting 
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that  on*  these  two  points  the  decree  of  the  Vice-Chancellor  was 
wrong;  but  contended  that  the  Vice-Chancellor  was  right  in  directing 
the  defendant  to  pay  the  costs  attending  the  surrender;  citing,  on  this 
point,  Price  v.  Carver,  3  My.  &  C.  157, 162 ;  Hill  v.  Price,  Set  Dec. 
163;  s.  c.  1  Dick.  344;  Ball  v.  Harris^  8  Sim.  485;  and  Parker  v. 
Bousejieldy  2  My.  &  K.  419. 

Glasse  and  De  Gez,  for  the  defendant,  in  support  of  the  appeal, 
contended  that  no  part  of  the  estate  was  liable  for  this  charge ;  that 
all  that  was  purported  or  attempted  to  be  charged  was  the  estate  tail 
of  John  William  Bury  in  the  moiety',  but  that,  as  he  died  without 
having  barred  the  remainders,  the  defendant  took  that  moiety  free 
from  any  charge  created  by  John  William  Bury ;  and  that  the  defen- 
dant concurring  in  the  deposit  was  for  no  other  purpose  than  to 
evidence  his  permission  to  John  William  Bury  depositing  the  title- 
deeds,  which  without  his  sanction  could  not  properly  have  been  done : 
that  even  were  it  to  be  considered  as  if  John  William  Bury  had 
barred  the  remainders,  and  thereby  created  a  good  charge  upon  his 
moiety,  still,  the  defendant  could  not  be  looked  upon  as  more  than 
a  surety  for  his  brother ;  and  that  the  court  would  not,  by  implication, 
extend  to  personal  contract  of  John  William  Bury  to  his  surety,  and 
oblige  him  to  pay  the  costs  of  perfecting  his  title  as  mortgagee; 
citing  Bibby  v.  Shufflebotham,  Beam.  Costs,  30 ;  Tippir^  v.  Fower^ 
1  Hare,  405 ;  Ex  parte  Alexander,  2  Gl.  &  Ja.  273 ;  Metcalfe  v.  !Z%« 
Archbishop  of  York,  1  My.  &  C.  547 ;  Dance  v.  Girdler,  1  N.  R.  34 ; 
and  Lacon  v.  Merlins,  3  Atk.  1.  Lastly,  they  contended  that  if  John 
William  Bury's  moiety  was  to  be  considered  as  charged  by  the 
equitable  mortgage,  the  defendant  must  be  treated  as  a  trustee  for 
the  mortgagee,  in  which  case  he  would  be  entitled  to  his  costs. 

Cooper  replied. 

• 

Lord  Cuancellor,  (Lord  Cranworth.)  The  bill  in  this  case  was 
filed  by  a  mortgagee  claiming  a  security  over  the  entirety  of  this  prop- 
erty, which  belonged  to  two  brothers,  in  moieties,  as  tenants  in  com- 
mon in  tail,  with  cross  remainders  between  them.  At  the  hearing  the 
bill  was  dismissed,  with  costs,  so  far  as  it  sought  to  affect  the  original 
moiety  of  Frederick  Bury,  but  was  established  as  against  John  Wil- 
liam Bury's  original  moiety;  and  the  ordinary  decree  for  a  mortgagee 
was  made  in  favor  of  the  plaintiff  against  the  moiety  of  John  William 
Bury,  who  at  the  time  of  the  deposit  was  tenant  in  tail  of  that  moiety, 
but  which  moiety  is  now  vested  in  Frederick  Bury  as  remainder-man. 
The  defendant,  Frederick  Bury,  has  appealed  against  this  decree. 
The  counsel  for  the  plaintiff,  the  mortgagee,  insisted  upon  two  points: 
First,  that  the  security  ought  to  be  held  to  extend  to  the  100/.  advanced 
by  the  plaintiff  to  John  William  Bury,  in  August,  1846,  as  well  as  to 
the  other  loans  made  upon  the  deposit.  That  point  I  consider  wholly 
untenable.  Secondly,  that  the  property  charged  was  not  the  moiety 
only,  but  the  entirety  ;  but  I  think  that  the  obvious  meaning  of  the 
memorandum  was,  that  the  charge  extended  to  the  moiety  of  John 
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William  Bury  only^  Then  the  defendant  (the  appellant)  made  two 
points  in  argument :  one  of  them  we  disposed  of  at  once,  which  was, 
that  nothing  was  charged  except  the  estate  tail  of  John  William 
Bnry ;  bat  we  are  of  opinion  that  that  was  clearly  not  the  intention 
pf  the  parties,  althongh  the  exf^ression  is,  '<  my  interest  in  the  estate," 
bnt  that  it  clearly  meant  that  the  moiety  of  the  estate  of  which  John 
William  Bury  was  then  tenant  in  tail  should  be  the  security ;  and 
Frederick  Bury  concurred  in  that,  and  assented  to  the  mortgage. 
The  only  other  point  was  this — the  decree  giving  the  usual  relief  in 
the  case  of  an  equitable  mortgage  to  the  plaintiff  provides  that  the 
defendant,  the  mortgagor,  shall  surrender  the  moiety  of  the  estate  at 
his  own  expense.  To  this  the  defendant  objects.  Now,  it  is  quite 
clear,  that  if  be  was  the  mortgagor  in  the  ordinary  sense,  he  would 
be  obliged  to  make  the  surrender  at  his  own  expense,  for  the  contract 
was,  when  required,  to  perfect  the  security  upon  the  property  in 
question ;  and  had  it  been  a  legal  mortgage  he  would  have  been 
bound  under  his  covenant  to  make  the  surrender  at  his  own  expense. 
Then  the  argument  which  was  pressed  by  Mr.  Glasse  and  Mr.  De 
Gex  was,  that  in  this  case  the  defendant  is  not  to  be  considered  as  a 
mortgagor,  or  as  having  entered  into  any  such  engagement;  that 
what  he  did  amounted  to  no  more  than  saying  that  his  brother  was 
at  liberty  to  part  with  the  title-deeds  for  a  temporary  purpose,  so  far 
as  they  related  to  his  interest  in  the  estate ;  or,  at  the  utmost,  that  it 
amounted  to  an  admission  that  the  interest  of  his  brother  in  the 
estate  should  be  charged,  but  that  this  amounted  to  no  personal 
engagement  on  his  part  We  have  given  this  argument  the  fullest 
attention  in  our  power,  and  we  agree  in  thinking  that  any  such 
modification  of  the  terms  of  this  memorandum  would  be  a  refine- 
ment very  dangerous  to  enter  into ;  and  we  think  that  this  transaction 
must  be  taken  to  be,  in  the  ordinary  mode,  a  mortgage  by  deposit, 
the  parties  having  an  interest  in  the  same  estate  —  one  in  possession, 
the  other  in  remainder  —  concurring  in  depositing  the  deeds  as  a 
security,  and  that  both  must  be  considered  as  depositors.  That  a 
party  in  the  position  of  Frederick  might  have  agreed  to  allow  of  the 
deposit  of  the  title-deeds,  and  at  the  same  time  have  said,  ^<  I  per- 
sonally, or  my  estate,  will  not  be  liable  to  any  thing,"  admits  of  no 
doubt ;  but  my  opinion  is  that  he  has  not  done  this,  but  be  has  con- 
curred with  his  brother  in  making  an  equitable  mortgage  of  the  one 
moiety  of  the  estate. 

The  Lords  Justices  concurred. 

Appeal  dismissedj  with  costs. 
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Smith  v.  Adahb.^ 

July  24  and  25,  and  Aagnst  1,  1854. 

Copyholds  —  Surrenderee  of^  dying  before  Admission —  Widow  of,  not 
entitled  to  Freebench  —  Dower  Act^  3  4*  4  WUL  4,  c.  105. 

By  the  cnstom  of  a  manor  the  widow  of  a  tenant  was  entitled  for  her  freebench  to  an  estate 
for  lifb  in  one  moiety  of  the  copyhold  tenement  of  which  her  hnsband  died  seised.  A 
copyholder  of  this  manor,  seised  of  tenements  to  him  and  his  heirs  at  the  will  of  the  lord, 
a(^rding  to  the  cnstom  of  the  manor,  sold  them,  and,  having  received  the  whole  or  the 
greater  part  of  the  purchase-money,  surrendered  them  to  the  use  of  the  purchaser  'and  his 
heirs,  in  the  manner  nsual  on  a  completed  purchase  of  copyhold  property,  part  of  tiie 
manor ;  and  the  surrender  having  been  duly  entered  on  the  roUs,  and  the  purchaser  having 
taken  possession  of  the  tenements,  the  purchaser,  without  having  been  admitted,  and 
therefore  while  the  seller  remained  in  fact  tenant  on  the  rolls,  died ;  wliereupon  the  cus- 
tomary heir  of  the  purchaser  entered,  as  heir,  into  the  possession  of  the  tenemients,  and 
remained  in  that  character  in  possession  of  them,  but  without  having  been  admitted,  or 
having  demanded  or  sought  to  be  admitted  to  them  : — 

Hdd^  that  the  widow  of  the  purchaser  was  not  either  legally  or  equitably  entitled  to  free- 
bench  against  the  heir;  though  if  her  husband,  the  purchaser,  had  been  admitted  under 
Uio  surrender  in  his  favor,  she  would  clearly  have  been  so  entitled. 

Edd  also,  that  the  Dower  Act,  8  &  4  Will.  4,  c.  105,  did  not  extend  to  or  afiect  the  case, 
although  the  widow  was  not  married  on  or  before  the  1st  January,  1834. 

This  was  an  appeal  from  the  decisipn  of  Sir  J.  Romilly,  M.  H.,  of 
which  a  report  is  given,  18  Jar.  564.  The  facts  of  the  case,  as  stated 
in  the  judgment  of  Sir  G.  J.  Turner,  L.  J.,  were  the  following:  By 
the  custom  of  the  manor  of  Weedon  Beck,  in  the  county  of  North- 
ampton, the  widow  of  a  copyhold  tenant  is  entitled  for  her  freebench 
to  an  estate  for  life  in  one  moiety  of  the  copyhold  tenement  of  which 
her  husband  died  seised.  In  the  year  1845,  Samuel  Baseley  was 
seised  of  some  copyhold  tenements  holden  of  this  manor,  subject  to 
the  life  estate  of  Ann  Baseley,  who  was  the  widow  of  the  former 
owner,  and  as  such  entitled  to  freebench  in  a  moiety  thereof;  and  in 
the  month  of  July,  1845,  Samuel  Baseley  sold  the  copyhold  tene- 
ments of  which  he  was  seised,  to  George  Smithy  subject  to  the  estate 
of  Ann.  Samuel  Baseley  at  this  time  stood  admitted  to  these 
copyhold  tenements,  and,  upon  the  completion  of  the  sale,  he  and 
his  wife  surrendered  them  out  of  court  to  the  use  of  George  Smith, 
his  heirs  and  assigns,  according  to  the  custom  of  the  manor.  This 
surrender  was  duly  obtained,  but  no  admission  was  then,  or  has  at 
any  time  since,  been  taken  out.  George  Smith,  however,  entered 
into  possession  of  the  surrendered  copyholds.  He  died  on  the  22d 
February,  1851,  leaving  both  Samuel  Baseley  and  Ann  surviving 
him,  and  he  left  the  appellant,  John  Smith,  his  heir  according  to  the 
custom  of  the  manor,  and  the  respondent,  Mary. Smith,  his  widow. 
In  this  state  of  circumstances  the  respondent,  Mary  Smith,  claimed 


1  Before  the  Lords  Justices  the  Bight  Hon.  Sir  James  L.  Knight  Brucb  and  the 
Bight  Hon.  Sir  G.  J.  Turner. 
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to  be  entitled  to  freebench  of  the  entirety  of  the  copybold  tenements ; 
and,  the  question  having  been  brought  before  the  Master  of  the  RoUs, 
he  decided  that  she  was  not  entitled  to  freebench  in  respect  to  the 
moiety  of  the  tenements  to  which  Ann  Baseley  was  entitled  for  life; 
but  as  to  the  other  moiely  of  the  tenements,  he  declared  that  the 
appellant,  the  heir,  was  a  trustee  for  her  during  her  life,  or  until  his 
admission ;  directing  an  account  of  the  rents  and  profits  of  that 
other  moiety  of  the  estate  received  by  the  heir,  and  payment  by  the 
heir  to  the  respondent,  Mary  Smith,  the  widow,  of  one  moiety  of 
what  the  appellant  had  so  received ;  and  also  reserved  liberty  to  the 
respondent,  Mary  Smith,  the  widow,  to  apply  to  the  court  for  a  com- 
mission to  set  out  the  metes  and  bounds  upon  the  event  of  the  hefar 
being  admitted  to  the  copyholds.  Mary  Smith,  the  widow,  has  not 
appealed  from  this  decision,  so  far  as  it  is  unfavorable  to  her,  as  to 
the  moiety  of  Ann ;  but  John  Smith,  the  heir,  bas  appealed  from  the 
decision  as  to  the  other  moiety.  The  question,  therefore,  which  we 
are  called  upon  to  decide  is,  whether  the  decree  is  right  in  having 
declared  John  Smith,  the  heir  to  be  a  trustee  until  his  admission,  and 
in  having  reserved  to  the  widow  liberty  to  apply  for  a  commission 
upon  his  becoming  entitled  to  the  copyholds. 

Lee^  Q.  C,  and  Wrighi^  appeared  to  support  the  appeaL 

« 

SwcmsioHj  Q*  C,  and  ToUiffe^  contr^  for  the  heir. 

Cbo:,  for  other  parties. 

Lee  replied. 

The  following  authorities  were  referred  to:    Chaplin  v.  Chaplin^ 
3  P.  Wms.  229 ;   Wainwr^ht  v.  Elwelly  1  Mod.  627 ;  Doe  d.  Vernon 
v.  Vemony  7  East,  8 ;  Doe  d.  Tofield  v.  Tofield,  11  East,  246 ;  Glass 
V.  Richardson^  2  De  G.,  Mac,  &  G.  658 ;  s.  c.  15  Eng.  Rep.  383 ; 
Godwin  v.    Winsmore,  2  Atk.  525 ;    Vaug'han  d.  Atkins  v.  Atkins^ 
5  Burr.  2765 ;  Butler  and  Baker's  case,  3  Kep.  25 ;  Selwyn  v.  Selwyn^ 
2  Burr.  1131;    Doe  d,  Jefferys   v.  Mcks^  2   Wils.  13;   Burgess  v. 
Whealey  1  Eden,  177 ;  Rez  v.  Mildmay^  5  B.  &  Ad.  254 ;  Lucas  t. 
Comerfordj  3  Bro.  C.  C.  166 ;   Casbome  v.  Scarfe,  Id.  320 ;  Rex  v. 
Bennetty  2  T.  R.  197 ;  Gale  v.  C?afe,  2  Cox,  136 ;  Doe  d.  Shrewen  v. 
Wroot,  5  East,  132 ;  Lord  GrenviUe  v.  Blyth,  16  Ves.  224  ;  Edwards 
V.  Champion,  3  De  G.,  Mac,  &  G.  202 ;  s.  c.  21  Eng.  Rep.  230 ;  King 
V.  Turner,  1  My.  &  K.  456 ;  Bennington  v.  HaU,  16  East,  208 ;  Benr 
son  v.  ScoU,  1   Salk.  185 ;  Perrin  v.  Blake,  4  Burr.  2579 ;  1   Scriv. 
Copyl^72;  Bac  Ab.,  «  Copyhold,^  E.;  1  Rop.  Husb.  &  Wife,  352; 
Gilb.  Ten.  26 ;  and  Shelf.  Real  Prop.  St^te.  26L 

Knight  Bruce,  L.  J.     The  argument  upon  this  aPP<»l ,??  ViJ 
oondticted,  that,  notwithstanding  the  frame  of  ^t**^.^^^,^"'*^^,^^^^ 
guage  of  the  answer  of  the  defendant,  John  Smith,  "J«  •^^j^  ^.^n^ 
I  assumed  then,  and  stiU  asrame,  aU  parties  to  have  been  vr 
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tent  that  the  decree  under  appeal  should  not  extend  to  any  other  sub* 
ject  than  the  claim  of  the  plaintiff  to  fireebench  in  the  tenements 
comprised  in  the  surrender  and  deed,  dated,  respectively,  the  14th 
July,  184d,  of  which  there  are  amongst  the  papers  what  I  understand 
to  be  admitted  copies ;  nor  do  I  suppose  that  any  one  of  the  parties 
wishes  our  attention  to  be  addressed  to  any  thing  else.  This  I  men* 
tion  because,  on  the  face  of  the  pleadings,  it  would  seem  that  the 
decree  ought  to  have  been  extended  to  other  matters.  I  shall  confine 
myself,  however,  as  1  have  intimated,  to  the  question  whether,  legally 
or  equitably,  the  plaintiff,  as  the  widow  of  George  Smith,  is  entitled 
to  freebench  in  the  tenements  comprised  in  the  surrender  and  deed 
that  I  have  mentioned  — a  question  which  (to  omit  Ann  Baseley, 
now  dead,  and  the  debts  now,  as  I  collect,  paid  off—  omissions  that 
do  no  injustice  to  the  plaintiflT)  may  be  thus  stated,  namely,  whether, 
where  a  copyholder,  seised  of  tenements  to  him  and  his  heirs,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor,  has  sold  them, 
and,  having  received  the  whole  or  the  greater  part  of  the  purchase- 
money,  has  surrendered  them  to  the  use  of  the  purchaser  and  his 
heirs,  in  the  mannei^  usual  on  a  completed  purchase  of  copyhold 
property,  and  the  surrender  having  been  duly  entered  on  the  rolls, 
and,  the  purchaser  having  teken  possession  of  the  tenemente,  the 
purchaser,  without  having  been  admitted,  and,  therefore,  while  the 
seller  remains,  in  fact,  tenant  on  the  rolls,  dies  —  upon  which  event 
the  customary  heir  of  the  purchaser  enters,  as  heir,  into  possession  of 
the  tenements,  and  remains  in  that  character  in  possession  of  them, 
but  has  not  been  admitted,  nor  has  demanded  or  sought  to  be  ad-, 
mitted  to  them  —  the  widow  of  the  purchaser  is  legally  and  equitably 
entitled  to  freebench  against  the  heir,  it  being  clear  and  conceded 
that  if  her  husband  had  been  admitted  under  the  surrender  in  his 
favor,  she  would  have  been  entitled  to  freebench.  The  affirmative  of 
this  proposition,  so  far  at  least  as  the  equitable  title  is  concerned,  was 
decided  in  the  cause  at  the  rolls  thus :  ''  His  Honor  doth  declare  that 
the  defendant,  John  Smith,  the  heir  of  the  testator  in  the  pleadings 
mentioned,"  &c.  [His  lordship  read  the  decree  made  at  the  rolls.] 
With  this  decree  the  plaintiflf,  the  widow,  is  satisfied ;  the  appellant 
being  the  defendant,  John  Smith,  and  customary  heir,  who,  so  far  as 
the  question  that  I  have  steted  is  concerned,  denies  her  right  at  law 
equally  as  here.  The  cause  forms  no  exception  from  what  may  seem 
of  late  to  have  been  the  general  rule  of  the  Court  of  Chancery  in 
copyhold  cases,  namely,  that  there  should  be  a  difference  of  opinion ; 
nor  can  it  be  matter  of  surprise  that  various  views  should  often  be 
taken  of  the  strange  and  uncouth  rules  of  those  habits  and  manners 
which  produced  copyhold  tenure — a  tenure  that  I  trust,  under  the 
operation  of  a  recent  stetute,  for  the  practical  and  useful  cl^racter 
of  which  we  are,  I  believe^  mainly  indebted  to  the  present  Lord 
Chancellor,  will  ere  long  be  buried  with  a  cognate,  though  a  greater 
and  more  famous,  oppressor — the  tenure  in  chivalry.  In  the  mean 
time,  as  every  thing  has  its  use,  we  may  be  content  to  consider  an 
occasional  controversy  upon  copyholds,  to  have  some  value  as  a  re« 
jnembrancer  of  our  still  imperfect  civilization. 
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The  opinions  of  my  learned  brother  and  myself  continue  to  be,  that 
the  Dowei  Act,  3  &  4  Will.  4,  c.  105,  does  not  extend  to  sach  a  case 
as  the  present,  or  affect  it,  although  the  plaintiff  was  not  married  on 
or  before  the  1st  January,  1834.  The  first  point  for  determination  then 
is,  whether,  independently  of  the  statute,  and  upon  the  assumption 
that  the  plaintiff  has  not  acquired  a  legal  title,  nor  is  now,  nor  has 
been  in  a  condition  to  compel,  by  means  of  a  court  of  law,  the  lord 
or  the  heir  to  confer  on  her  a  legal  title  to  the  freebench  which  she 
claims,  she  is  entitled  to  the  assistance  of  a  court  of  equity ;  and  I 
am  of  opinion  that  this  question  must  be  answered  against  the  plain- 
tiff. It  is  a  case  posUivi  juris  merely — one  to  be  decided  by  prece- 
dent and  by  analogy  to  precedents,  and  not  in  any  sense,  or  not  in 
any  other  sense,  upon  a  notion  which  is  or  may  be  reasonable.  But 
it  appears  to  me  that  she  is  supported  in  it  neither  by  any  precedent 
now  to  be  regarded  as  of  authority,  nor  by  analogy  to  any  such  pre- 
cedent ;  and  that,  on  the  contrary,  there  are  authoritative  precedents 
which  directly,  or  by  analogy,  support  the  heir's  coi^ention  in  this 
respect.  I  need  scarcely  refer  to  Chaplin  v.  Chaplin;  Casborne  v. 
Scarf e;  Godwin  v.  Winsmore;  Dixon  v.  Saville^  1  Bro.  C.  C.  325; 
and  Forder  v.  Wadef  4  Bro.  C.  C.  521 ;  but  I  will  allow,  myself  to 
read  the  chief  part  of  Lord  Redesdale's  instructive  judgment,  in 
D^Arcy  v.  Blake^  2  Sch.  &  L.  388,  upon  the  general  principle  on 
which  courts  of  equity  have  proceeded  in  cases  of  dower :  <'  The  gen- 
eral principle  on  which  courts  of  equity  have  proceeded  in  cases  of 
dower  is,  that  dower  is  to  be  considered  a  mere  legal  right,  and  that 
equity  ought  not  to  create  the  right  where  it  does  not  subsist  at  law; 
that,  therefore,  there  can  be  no  dower  of  an  equity  of  redemption 
reserved  upon  a  mortgage  in  fee,  though  there  may  be  upon  an  equity 
of  redemption  upon  a  mortgage  for  a  term  of  years,  because  in  that 
case  the  law  gives  dower  subject  to  the  term.  A  court  of  equity  will 
assist  a  widow  by  putting  a  term  out  of  her  way  where  third  persons 
are  not  interested.  But  against  a  purchaser,  a  court  of  equity  will 
not  give  that  assistance,  as  in  Lady  Radnor  v.  Vanderbendy^  Prec. 
Ch.  65,  by  the  name  of  Lady  Radnor  v.  Rotheramj  Show.  Pari.  Cas. 
96.  The  difficulty  in  which  the  courts  of  equity  have  been  involved 
with  respect  to  dower,  I  apprehend,  originally  arose  thus :  They  had 
assumed  as  a  principle,  in  acting  upon  trusts,  to  follow  the  law;  and, 
according  to  this  principle,  they  ought,  in  all  cases  where  rights  at- 
tached on  legal  estates,  to  have  attached  the  same  rights  upon  trusts, 
and,  consequently,  to  have  given  dower  upon  an  equitable  estate.  It  * 
was  found,  however,  that,  in  oases  of  dower,  this  principle,  if  pursued 
to  the  utmost,  would  affect  the  title  to  a  large  portion  of  the  estates 
of  the  country;  for  that  parties  had  been  acting  upon  the  footing  of 
dower  on  a  contrary  principle,  and  had  supposed  that,  by  a  creation 
of  a  trust,  the  right  of  dower  would  be  prevented  from  attaching. 
Many  persons  had  purchased  under  this  idea,  and  the  country  wouM 
have  been  thrown  into  the  utmost  confusion  if  courts  of  equity  had 
followed  their  general  rule  vnih  respect  to  trusts  in  the  cases  of 
dower.  But  the  same  objection  did  not  apply  to  tenancy  by  the 
courtesy,  for  no  person  would  purchase  an  estate  subject  to  tenancy 

16* 
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by  the  courtesy  without  the  concurrence  of  the  person  in  whom  that 
right  was  vested.  This  I  take  to  be  the  reason  of  the  distinction  be- 
tween dower  and  tenancy  by  the  courtesy.  Pending  the  coverture,  a 
woman  could  not  alien  without  her  husband ;  and,  therefore,  nothing 
she  could  do  could  be  understood  by  a  purchaser  to  affect  his  interest; 
and,  where  the  husband  was  seised  or  entitled  in  his  own  right,  he 
had  full  power  of  disposing,  except  so  far  as  dower  might  attach ; 
and  the  general  opinion  having  long  been  that  dower  was  a  mere 
legal  righ^  and  that,  as  the  existence  of  a  trust  estate  previously  cre- 
ated prevented  the  right  of  dower  attaching  at  law,  it  would  also 
-protect  the  property  from  all  claim  of  dower  in  equity ;  and,  many 
titles  depending  on  this  opinion,  it  was  found  that  it  would  be  mis* 
chief,  in  this  instance,  to  the  general  principle,  that  equity  should  fol- 
low the  law ;  and  it  has  been  so  long  and  so  clearly  settled,  that  a 
woman  should  not  have  dower  in  equity  who  is  not  entitled  at  law, 
that  it  would  be  shaking  every  thing  to  attempt  to  disturb  the  rules. 
In  point  of  reijiedy,  a  woman  claiming  dower  may  be  assisted  ia 
equity ;  a  court  of  equity  will  put  out  of  her  way  a  term  which  pre* 
vents  her  obtaining  possession  at  law.  But  this  is  only  as  against  aa 
heir  or  volunteer,  not  a  purchaser,  the  heir  or  volunteer  being  con- 
sidered as  claiming  in  no  better  right  than  she  does.  When,  there- 
fore, any  question  of  dower  has  arisen  in  courts  of  equity,  and  doubts 
have  been,  entertained  of  the  title  to  dower,  the  constant  practice  in 
England  has  been  to  put  the  widow  to  bring  her  writ  of  dower  at 
law.  The  courts  will  assist  her  in  trying  her  right,  and  enjoying  the 
benefit  of  it,  if  determined  at  law  in  her  favor,  by  giving  her  a  discov- 
ery of  deeds— 'by  ascertaining  metes  and  bounds;  and  they  do  not 
require  her  to  execute  the  writ  with  all  the  formalities  necessary  at 
law ;  and,  the  right  being  ascertained  by  judgment  at  law,  will  give 
her  possession  according  to  her  right ;  but,  still,  they  require  that  the 
question  of  her  title  to  dower,  if  subject  to  doubt,  should  be  deter- 
mined at  law. 

What  was  thrown  out  by  Sir  Joseph  Jekyll  in  Banks  v.  SiUtoHy  2  P. 
Wms.  700,  has  been  long  overruled.  "  The  rule  of  courts  of  equity,  so 
far  as  it  excludes  a  widow  from  dower  of  an  equitable  estate  against 
an  heir  or  volunteer,  goes,  perhaps,  beyond  the  reason  of  the  rule. 
But  I  have  called  this  subject  to  my  recollection  a  good  deal  by  look- 
ing into  the  authorities  since  this  case  was  first  mentioned ;  and  the 
decisions  to  the  full  extent  are  so  old,  so  strong,  and  so  numerous  — • 
*so  generally  adopted  in  every  book  on  the  subject,  and  so  considered 
as  settled  law  —  that  it  would  be  very  wrong  to  attempt  at  this  time 
to  alter  them."  In  the  present  instance,  if  the  property  purchased  by 
George  Smith,  in  1845,  had  been,  at  his  request,  surrendered  by  the 
vendor  to  the  use  of  a  third  person  and  his  heirs,  according  to  the  cus- 
tom of  the  manor,  and  that  third  person  had  been  admitted  under  the 
surrender  accordingly,  so  as  to  become  complete  tenant  to  the  lord 
on  the  rolls,  and  had  then,  in  the  husband's  lifetime,  by  his  desire, 
executed  a  declaration  of  trust,  acknowledging  him  to  be  the  be- 
neficial owner,  and  the  estate,  to  be  vested  in  the  tenant  on  the  rolls 
merely  as  trustee  for  the  husband  —  or  if,  without  surrendering  at  all, 
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the  vendor  bad,  by  a  pnrcbaser's  desire,  merely  executed  a  declara- 
tion of  trust  of  the  tenements  in  his  favor  —  or  if  the  purchase  had 
at  his  death  been  in  no  sense  completed,  and  rested  merely  in  con- 
tract, and  had  been  completed  by  the  heir  after  his  death  with  his 
own,  or  the  purchaser's  money  —  it  seems  to  me  perfectly  clear  that 
not  in  any  one  of  those  states  of  circumstances  could  the  plaintiff  have 
had  any  legal,  or  any  equitable  right  to  claim  freebench,  the  statute 
being  considered  as  not  applicable.  I  think  that  she  has  in  equity 
no  better  title,  in  the  actual  circumstances  of  the  case  —  a  remark 
subject  to  the  qualification,  that,  if  she  has  a  legal  title  or  a  legal 
right,  this  court  will  probably  assist  her,  as  it  assists  a  widow  legally 
entitled  to  dower  out  of  freehold  estate.  The  husband,  who,  it  need 
not  be  repeated,  did  not  take  by  descent,  having  never  been  admitted, 
his  heirs  have  also  never  been  admitted ;  and,  without  saying  what  I 
might  have  thought  of  the  matter  if  the  heir  had  acted  fraudulently, 
I  cannot  think  that  the  mere  fact,  that  though  in  possession  as  heir, 
and  though  having  been  admitted  to  the  other  tenements,  of  which, 
as  ancestor,  the  husband  died  indisputably  seised  in  fee  as  a  copy- 
holder according  to  the  custom  of  the  manor,  the  heir  has  not  been, 
nor  ought  to  be,  admitted  to  the  tenements  in  question,  amounts  to 
conduct  that  the  plaintiff  is  entitled  to  characterize  as  a  fraud  upon 
her,  or  as  a  breach  of  duty  to  her.  There  is  nothing  else ;  and  there- 
fore there  is,  I  apprehend,  nothing  against  his  conduct,  however  much 
it  may  have  been  actuated  by  wishes  adverse  to  the  plaintiff;  and  as 
she  could  not,  I  conceive,  have  required  in  her  husband's  lifetime  that 
he  should  be  admitted,  or  have  complained  of  him  for  not  having 
taken  that  step,  so  I  do  not  see  that  she  had  any  better  right  in  this 
respect  against  the  heir.  Perhaps  it  would  be  a  stronger  case  than 
that  before  us,  if  the  vendor  and  heir,  after  George  Smith's  death, 
had  agreed  together  to  conceal  that  surrender,  or  treat  it  as  a  nullity, 
and  so  constitute  the  vendor  formally  and  expressly  a  trustee  for  the 
heir.  But  I  am  not  prepared  to  say  that  even  so  the  plaintiff  would 
have  had  relief. 

Then,  upon  the  merely  legal  view  of  the  matter,  with  reference  to 
which  the  judgment  in  Doe  v.  CZ(/lf,  12  Ad.  &  £1.  575,  is  worth  con- 
sulting, I  conceive,  that  as  in  Va/ughan  d.  Atkins  v.  AlkinSj  (an  author- 
ity concerning  which  I  wish  to  be  understood  as  intimating  neither 
assent  nor  dissent;  but  I  may  remark,  in  passing,  that  Mr.  Lee  denies 
having  intended  at  the  rolls  to  represent  it  as  in  his  opinion  a  good, 
or  a  binding  precedent,)  the  heir  had  been  admitted,  it  does  not  bind 
the  plaintiff-—  it  does  not  assist  the  plaintiff,  who,  according  to  my 
impression,  is  without  any  legal  title,  without  any  claim  available  in 
a  court  of  law— -the  custom  of  freebench,  as  alleged,  appearing  to  me 
not  to  extend  to  her  case.  Now,  I  consider  that,  as  matters  are,  the 
husband  of  the  plaintiff  cannot  be  taken,  by  relation,  or  otherwise,  to 
have  been  seised  of  those  tenements  within  the  meaning  of  the  cus- 
tom ;  and  the  doubt  that,  especially  considering  what  is  said  by  the 
court  in  Doe  v.  CHiJt^  12  Ad.  &  EL  579,  I  entertain  upon  this  merely 
legal  point,  namely,  whether  there  is  at  present  any  locus  standi  for 
her  in  a  court  of  law,  being  slight,  if  any,  I  am  not  in  favor  of  troub- 
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ling  a  common  law  judge  to  hear  an  argument  upon  it  with  us.  Bat 
supposing  the  plaintiff  desired  to  try  what,  by  way  of  mandamus,  or 
otherwise,  she  can  do  in  a  court  of  law,  I  am  willing  to  retain  the  bill 
for  a  twelvemonth  in  order  that  she  may  do  so,  and,  if  successful, 
come  hither  for  the  details  of  relief.  If  she  does  elect  to  have  the  bill 
retained  for  that  purpose,  it  wiil  be  proper,  I  think,  that  the  costs  of 
the  suit  should  be  reserved.  If  she  shall  elect  not  to  proceed  at  law, 
and  that  the  bill  may  now  be  dismissed,  it  may  then,  I  think,  be,  dis- 
missed without  costs. 

Turner,  L.  J.     The  facts  of  this  case,  so  fetr  as  they  are  necessary 
to  be  stated,  are  extremely  simple.     [His  lordship  stated  the  facts  of 
the  case,  the  decision  at  the  rolls,  and  the  question  upon  the  appeal, 
as  they  are  detailed  above.     It  is,  as  I  apprehend,  perfectly  well  set- 
tled now  that  there  is  not  freebench  in  a  mere  equitable  estate  in 
copyholds,  any  more  than  there  is  dower  in  a  mere  trust  estate  in  free- 
holds ;  and  in  determining  this  case,  therefore,  we  must  lay  out  of 
consideration  the  fact  that  Samuel  Baseley  stood  in  the  relation  of 
trustee  for  Smith.     The  respondent,  the  widow,  can  found  no  title  on 
that  relation,  and  derive  no  benefit  from  it     Her  right  to  freebench, 
like  other  rights  in  copyhold  estates,  depends  upon  the  custom  of  the 
manor ;   and  in  order  to  entitle  her  to  freebench,  she  must  bring  her- 
self within  that  custom.    The  custom  of  this  manor  is  in  favor  of  the 
widows  of  tenants  dying  seised  ;  and  the  first  consideration  therefore 
is,  did  George  Smith,  the  purchaser,  die  seised  of  these  copyhold 
tenements  ?   I  think  it  is  clear  he  did  not    Samuel  Baseley,  the  vendor, 
notwithstanding  the  surrender,  continued  tenant  to  the  Iprd;  and  a  sur- 
renderee, I  apprehend,  has  no  estate  in  the  premises  until  acliual  adm^- 
sion.     He  has  not  even  the  right  to  enter  upon  the  tenements  surren- 
dered to  him  -—  he  can  do  so  only  by  the  permission  of  the  surrenderor ; 
and,  entering  by  the  surrenderor's  permission,  he  becomes  a  mere 
tenant  at  will.     Greorge  Smith,  therefore,  so  far  from  dying  seised  of 
these  tenements,  never  had  any  estate  whatever  in  them ;   and  if, 
therefore,  the  custom  is  to  govern,  I  see  no  ground  on  which  this  case 
can  be  decided  in  favor  of  the  widow.     It  was,  indeed,  argued,  that 
as  there  was  dower  of  freehold  upon  a  seisin  in  law,  on  the  ground 
that  the  wife  could  not  compel  the  husband  to  complete  the  seisin, 
so  there  should  be  freebench  in  these  copyholds  upon  the  same  ground; 
but  the  answer  to  that  argument  is,  that  there  was  here  no  estate  for 
which  the  seisin  could  be  taken.  It  was  argued,  however,  that  George 
Smith  had  a  right  to  be  admitted  to  these  tenements,  and  that  his 
heirs  have  now ;  and  by  that  right  being  exercised,  the  heir  being 
admitted,  the  admission  may  relate  back  to  the  surrender,  and  the 
widow  be  entitled  to  freebench ;  and  the  judgment  of  the  Master  of 
the  Rolls  seems  merely  to  have  proceeded  upon  that  ground*    I  do 
not  think  it  necessary  or  pertinent  to  give  any  opinion  whatever  upon 
this  question  of  relation  ;  but,  assuming  the  point  to  be  in  favor  of 
the  widow,  I  am  of  opinion  that  this  decree  cannot  be  nmintained 
upon  that  ground.   In  the  absence  of  any  fraud,  or  collusion  between 
the  heir  and  the  lord,  or  the  heir  and  the  surrenderor,  (and  no  such 
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fraud,  or  collusion  is  here  alleged,)  the  case  caanot,  I  think,  in  this 
point  of  view,  be  put  higher  than  this — that  upon  the  adniission 
being  taken  by  the  heir,  the  widow  shall  be  entitled  to  freebench. 

But  the  question  before  us  is  not  what  the  rights  of  the  widow 
will  be  when  the  heir  is  admitted,  but  what  are  her  present  rights.  This 
decree  does  not  go  so  far  as  to  affirm  that  the  heir  is  bound  to  take 
admission  at  the  instance  of  the  widow ;  and  certainly  it  could  not 
properly  do  soj  for  this  would  be  to  put  it  in  the  power  of  the  an- 
cestor's widow  to  determine  the  character  of  the  estate  of  the  heir, 
and  to  decide  whether  his  estate  should  be  legal  or  equitable,  and 
whether  his  widow  should  be  entitled  to  freebench  or  not ;  but  if  the 
widow  has  no  present  right  to  freebench,  (and  I  see  no  ground  on 
which  she  can  claim  such  right,)  and  has  no  right  to  compel  the  heir 
to  do  the  act  which  would  give  her  the  right  to  freebench,  I  cannot 
see  my  way  to  impose  a  trust  upon  the  heir.  Heirs  at  law  may  be 
trustees  where  there  is  an  existing  equitable  estate;  but  here  there  is 
no  existing  estate  in  the  widow ;  and  if  there  were  an  estate  in  her, 
that  estate  would  not  be  equitable.  Heirs  at  law,  again,  may  be 
trustees  where  there  has  been  fraud ;  but  it  cannot  be  said  that  it  is 
fraud  in  the  heir  not  to  be  admitted.  Again  :  heirs  may  be  trustees 
where  the  possession  has  been  obtained  by  breach  of  confidence,  or 
is  held,  contrary  to  *the  ancestor's  express  intention,  for  the  benefit 
of  favored  objects,  as  in  cases  of  confusion  of  boundaries  and  of  sup- 
plying surrenders ;  but  those  cases  rest,  as  to  the  former  class,  upon 
breadb  of  duty,  which  cannot  be  alleged  here;  and  as  io  the  latter 
class,  upon  intention  which  is  foreign  to  the  question  of  dower  and 
freebench.  There  may  be  other  cases  in  which  trusts  may  attach 
upon  heirs  at  law ;  but  to  convert  the  heir  into  a  trustee  in  a  case  like 
the  present,  seems  to  me,  with  deference  to  the  Master  of  the  Rolls, 
to  be  going  far  beyond  any  authority,  and,  I  may  add,  beyond  any 
principle.  It  is,  in  effect,  to  create  an  estate  which  the  law  does  not 
recognize.  In  my  opinion,  therefore,  the  decree  cannot  be  supported. 
If  the  widow  can  make  any  thing  of  the  case  at  law,  I  think  we  ought 
not  to  deprive  her  of  the  opportunity  of  trying  her  title  there ;  but  I  do 
not  see  how  she  can  possibly  succeed ;  and  certainly  I  do  not  feel  any 
such  difficulty  upon  the  case  as  would  warrant  us  in  asking  for  the 
assistance  of  a  judge  upon  it.  I  think,  therefore,  the  decree  which 
my  learned  brother  proposes  is  the  right  decree ;  and  it  is  for  the 
plaintiff  to  elect  whether  she  will  try  this  question  at  law,  at  the  peril 
of  having  all  the  costs  reserved,  or  whether  she  will  take  a  dismissal 
of  the  bill,  as  to  her  claim  for  freebench,  without  costs. 
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Bz parte  Bailey  and  another;  In  re  Barrel,  a  Baniarapt.^ 

April  22  and  28,  1854. 

Bankrupt  Law  Qmsolidation  Act — Preference  of  Creditor  under 
Sect,  167  not  extended  to  Benefit  Building  Societies  —  4  &  5  WilL 
4,  c.  40,  s.  12,  and  6  6c  7  WiU.  4,  c.  32,  s.  4,  Repealed  by  the  Bank- 
rupt  Law  Consolidation  Act,  • 


The  treasurer  of  a  benefit  building  society  beld  not  to  be  "  a  person  appointed  to  or  employed 
in  any  office  in  any  society  established  under  any  of  the  acts  relating  to  friendly  8ocieties»" 
within  the  meaning  of  secL  167  of  the  Bankrupt  Law  Consolidation  Act. 

Sect  12  of  the  ]i'riendly  Societies  Act,  4  &  5  Will.  4,  c.  40,  and  s.  4,  of  ihe  Benefit  Build- 
ing Societies  Act,  6  &  7  Will.  4,  c.  32,  are  repealed  by  the  Bankrupt  Law  Consolidation 
Act 

* 

The  bankrupt  in  this  case,  at  the  date  of  his  bankraptcy,  and  for 
some  years  previously,  filled  the  office  of  treasurer  to  the  Barnstaple 
and  Chaiford  Benefit  Building  Society,  and  at  the  date  of  the  bank- 
ruptcy was  indebted  to  the  society  in  the  sum  of  777/*  14«.  9^.  in 
respect  of  moneys  received  by  him  on  account  of  t\ie  society  by  virtue 
of  his  office  of  treasurer.  The  trustees  of  the  society  now  appealed 
from  the  decision  of  the  commissioner,  refusing  their  application  to 
be  paid  that  sum  in  full  out  of  the  assets  of  the  bankrupt  under  the 
provisions  of  the  167th  section  of  the  Bankrupt  Law  Consolidation 
Act,  which  enacts,  <<  that  if  any  person  already  appointed  to  or  em« 
ployed,  or  who  may  be  hereafter  appointed  to  or  employed,  in  any 
office  in  any  society  established  under  any  of  the  acts  relating  to 
friendly  societies,  and  being  intrusted  with  the  keeping  of  the  ac* 
counts,  or  having  in  his  hands  or  possession  by  virtue  of  his  office  or 
employment  any  moneys  or  effects  b^lopging  to  such  society,  or  any 
deeds  or  securities  relating  to  the  same,  shall  have  been  or  shall  be* 
come  bankrupt,  the  court  shall,  upon  application  made  by  the  order 
of  any  such  society,  or  any  committee  thereof,  or  the  major  part  of 
them  assembled  at  any  meeting  thereof,  order  to  payment  and  deliv- 
ery over  to  be  made  to  such  society,  or  to  such  person  as  such 
society  or  committee  may  appoint,  of  all  moneys  and  other  things 
belonging  to  such  society,  and  shall  also  order  payment  out  of  the 
estate  and  effects  of  the  bankrupt  of  all  sums  of  money  remaining 
due  which  the  bankrupt  received  by  virtue  of  hb  said  office  or  em- 
ployment, before  any  other  of  his  debts  are  paid  or  satisfied."  The 
commissioner's  decision  proceeded  on  the  ground  that  the  trustees  of 
the  society  had  not  strictly  conformed  to  the  rules  of  the  society  with 
regard  to  the  security  to  be  required  of  the  treasurer,  and  to  the 
checking  of  his  accounts,  and  that,  where  that  was  so,  the  privilege 


1  Before  the  Lords  Justices  the  Right  Hon.  Sir  James  L.  Knight  Bruck  and  the 
Bight  Hon.  Sir  G.  J.  Turneb. 
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Gonferred  by  the  167th  section  upon  societies  comprised  within  it 
could  not  be  insisted  upon. 

SwanstaHj  Q.  C.,  and  Terrell^  in  support  of  the  appeal,  referred  to 
the  12th  section  of  the  Friendly  Societies  Act,  4  &  5  Will.  4,  c.  40, 
whereby  it  is  provided,  ^  that  if  any  person  already  appointed,  or  who 
may  hereafter  be  appointed,  to  any  office  in  a  society  established  under 
the  said  recited  act  ^  or  this  act,  and  being  intrusted  with  the  keeping 
of  the  accounts,  or  having  in  his  hands  or  possession,  by  virtue  of 
his  said  office  or  employment,  any  moneys  or  effects  belonging  to 
such  society,  or  any  deeds  or  securities  relating  to  the  same,  shall  die 
or  become  a  bankrupt  or  insolvent,  or  have  any  execution  or  attach- 
ment or  other  process  issued,  or  action  or  diligence  raised  against  his 
lands,  goods,  chattels,  or  effects,  or  property,  or  estate,  heritable  or 
movable,  or  make  any  assignment,  disposition,  assignation,  or  other 
conveyance  thereof  for  the  benefit  of  his  (creditors,  his  heirs,  exe- 
cutors, administrators,  or  assignees,  or  other  persons  having  legal 
right,  or  the  sheriff  or  other  officer  executing  such  process,  or  the 
party  using  such  action  or  diligence,  shall,  within  forty  days  after 
demand  made  in  writing  by  the  order  of  any  such  society  or  com- 
mittee thereof,  or  the  major  part  of  them  assembled  at  any  meet- 
ing thereof,  deliver  and  pay  over  all  moneys  and  other  things  belong- 
ing to  such  society,  to  such  person,  as  such  society  or  committee 
shall  appoint,  and  shall  pay  out  of  the  estates,  assets,  or  effects,  heri- 
table or  movable,  of  such  person,  all  sums  of  money  remaining  due 
which  such  person  received  by  virtue  of  his  said  office  or  employ- 
meut,  before  any  other  of  his  debts  are  paid  or  satisfied,  or  before  the 
money  directed  to  be  levied  by  such  process  as  aforesaid,  or  which 
may  be  recovered  or  recoverable  under  snch  diligence,  is  paid  over  to 
the  party  issuing  such  process  or  using  such  diligence,  and  all  such 
assets,  lands,  goods,  chattels,  property,  estates,  and  effects  shall  be 
bound  .to  the  payment  and  discharge  thereof  accordingly;"  and  to 
the  4th  section  of  statute  6  &  7  Will.  4,  c.  32,  which  provides,  ^  that 
all  the  provisions  of  a  certain  act  made  and  passed  in  the  tenth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
<  An  act  to  consolidate  and  amend  the  laws  relating  to  friendly 
societies,'  and  also  the  provisions  of  a  certain  other  act  made  and 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  present  Majesty 
King  William  the  Fourth,  intituled  <  An  act  to  amend  an  act  to  the 
tenth  year  of  his  late  Majestv  King  Greorge  the  Fourth,  to  ^consoli- 
date and  amend  the  laws  relating  to  friendly  societies,  so  far  as  the 
same,  or  any  part  thereof,  may  be  applicable  to  the  purpose  of  any 
benefit  building  society,  and  to  the  framings  certifviug  enrolling,  and 
altering  the  rules,  thereof,'  shall  extend  and  apply  to  such  benefit 
building  society,  and  the  rules  thereof,  in  such  and  the  same  manner 
as  if  the  provisions  had  been  herein  expressly  reenacted ; "  and  they 


^  10  Geo.  4,  c.  56,  intituled  «  An  act  to  ooDfldlidate  and  amend  the  laws  relating  to 
Friendly  Societies." 
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drgaed  that  the  society  was  entitled  to  the  preference  asked  nnder 
the  167th  section  of  the  Consolidation  Act^  or,  at  all  events,  under  the 
combined  operation  of  the  two  other  acts  to  which  they  had  referred. 

RoU^  Q.  C,  and  Bayley^  contra,  argued,  that  as  societies  estab- 
lished nnder  the  acts  relating  to  friendly  societies  were  the  only 
societies  mentioned  in  the  167th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  the  benefit  of  that  section  could  not  be  extended  to 
benefit  building  societies  which  were  not  established  under  those 
acts ;  and  that  inasmuch  as  the  Bankrupt  Law  Consolidation  Act 
had  repealed  all  other  acts  and  parts  of  acts  inconsistent  with  its 
provisions,  it  must  be  considered  as  having  repealed  the  acts  4  &  5 
Will,  4,  c  40,  s.  12,  and  6  &  7  Will.  4,  c.  32,  s.  4,  the  former  of 
which  directed  the  assignees  to  pay  the  money  in  full,  and  therefore 
was  inconsistent  with  the  167th  section  of  the  Consolidation  Act, 
which  directed  the  court  to  make  the  payment,  and  consequently  was 
repealed  by 'the  Consolidation  Act;  and  the  4  &  5  Will.  4,  c.  40, 
8. 12,  being  thus  repealed,  its  accessary,  so  far  as  related  to  this  ques- 
tion, the  6  &  7  Will.  4,  c.  32,  s.  4,  was  repealed  also.  [They  also 
relied  upon  the  grounds  upon  which  the  commissioner's  decision  was 
founded.  They  cited  Ex  parte  Ross^  6  Ves.  802 ;  Ex  parte  The 
Stamford  FHendly  Society.  15  Ves.  280 ;  Re  The  Heanor  Friendly 
Society,  1  Beav.  608 ;  and'  Giles  v.  Walker,  6  C.  B.  662.] 

Swansion,  Q.  C,  in  reply.  » 

April  28.  Knioht  Bruce,  L.  J.,  said,  that  assuming,  in  favor 
of  the  petitioners,  but  without  deciding  it,  that  if  the  Bankrupt 
Law  Consolidation  Act  had  not  passed,  they  woul^  be  entitled  sub- 
stantially to  what  they  asked,  still,  there  was  an  insurmountable  diffi- 
culty in  their  way,  arising  from  that  act,  which,  properly  construed, 
precluded  their  claim,  unless  it  fell  within  the  167th  section ;  but 
this  section,  he  considered,  could  not  be  interpreted  as  extending  to 
the  petitioners'  case.  He  was  of  opinion,  therefore,  that,  even  on  the 
assumption  he  had  stated,  perhaps  too  favorable  a  one  to  the  peti- 
tioners, the  petition  should  be  dismissed,  with  costs. 

Turner,  L.  J.,  said  one  of  the  grounds  on  which  the  petitioners 
rested  their  case  was  the  167th  section  of  the  Bankrupt  Law 
Consolidation  Act;  and  it  was  also  argued  on  their  behalf,  that 
if  they  were  not  entitled  to  the  relief  prayed  by  their  petition  under 
the  provisions  of  the  Consolidation  Act,  they  were  so  entitled  under 
the  combined  operation  of  the  12th  section  of  the  act  4  &  5  Will.  4, 
c.  40,  and  the  4th  section  of  the  act  6  &  7  Will.  4,  c.  32.  He  was 
of  opinion,  however,  that  the  appellants  were  not  entitled  under  any 
of  those  acts  to  the  relief  asked  by  their  petition.  The  167th  sec- 
tion of  the  Consolidation  Act  was  in  terms  confined  to  societies 
established  under  the  acts  relating  to  friendly  societies,  and  the  soci- 
ety in  question  was  established,  not  under  those  acts,  but  under  the 
Benefit  Building  Societies  Act,  6  &  7  Will.  4,  c  32.     The  legisla- 
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ture,  in  pasfting  the  Bankrupt  Law  Consolidation  Act,  must  be  pr^ 
Bumed  to  have  had,  and  no  doubt  had,  under  its  view  both  the  acts 
relating  to  friendly  societies  and  those  relating  to  building  societies, 
and  had  thonght  proper  to  limit  the  particular  relief  granted  by.  the 
167t}]  section  of  the  Consolidation  Act  to  societies  of  the. former 
class ;  and  the  court  had  no  power  to  extend  it  to  other  societies* 
If,  therefore,  the  appellants  had  any  claim  to  relief,  their  right  must 
be  founded  on  the  combined  operation  of  the  earlier  acts.  But  the 
Consolidation  Act,  by  its  1st  section,  had  repealed  not  only  the  acts 
specified  in  the  schedule  to  the  act,  but  all  other  acts  inconsistent 
with  its  provisions ;  and  by  another  of  its  provisions,  the  Consolida- 
tion  Act  had  appropriated  the  whole  of  the  bankrupt's  estate  to  the 
payment  of  creditors  who,  according  to  the  act,  are  entitled  to  be 
paid  in  full;  and,  subject  to  that,  had  directed  it  to  be  divided 
amongst  the  other  creditors  ratably;  and  it  would  be  inconsistent 
with  this  provision  that  payment  should  be  made  in  full  of  a  debt  to 
any  creditor  which  was  not  bv  the  act  directed  to  be  paid  in  f ulL 
The  earlier  enactments  on  this  subject,  bad,  consequently,  been 
repealed  by  J;he  Consolidation  Act ;  and  he  was,  therefore,  of  opin* 
ion  that  the  petition  should  be  dismissed,  with  costs.  The  commis- 
sioner had  disposed  of  the  case  on  other  grounds,  as  to  which, 
without  meaning  to  dissent,  it  was  not  necessary  to  give  any  opin- 
ion. The  petitioners  having  come  here  to  obtain  a  preference,  to 
which,  in  the  judgment  of  the  court,  they  were  not  entitled,  they 
must  pay  costs. 


Drtsbale  v.  Mace. 

March  16,  1854. 

Vendor  and  Purchaser  —  Specific  Performance  —  Conditions  of  Sale 
—  Vagueness  —  Expressions  leading  to  a  wrong  Conchision  —  Pro* 
duction  of  Records  Fees. 

An  annnitj  was  granted  for  the  liTes  of  fonr  persons,  and  the  liyes  and  life  of  the  BUTiTon 
and  snryiyoT  oi  them,  lecored  by  a  term  in  a  reyersion  of  a  freehold  estate,  and  the  reversioa 
was  offered  for  sale.  One  of  the  conditions  of  the  sale  was,  that  certain  eridenoe  that  '*  a 
life  annuity  granted  to  "  A.  B.  had  not  been  paid  or  claimed  for  twenty  years,  should  be 
condusiye  evidenee  that  the  annuity  and  term  had  determined :  — 

Hddf  affirming  a  decision  of  one  of  the  Yioe-Chanoellors,  that  the  condition  was  not  binding, 
as  the  condition  was  one  so  worded  as  to  l^d  a  purchaser  to  a  definite  conclusion  contrary 
to  the  real  facts  of  the  case. 

Where  the  court  requires  for  its  own  information  the  production  of  a  record  from  the  record 
office,  no  fee  ought  to  be  paid  for  the  same. 

This  was  an  appeal  from  a  decision  of  Vice- Chancellor  Stuart,  dis- 
missing the  plaintiff's  claim  for  specific  performance,  with  costs. 

The  facts  may  be  most  conveniently  stated  in  a  narrative  form 
collected  from  the  pleadings  and  evidence.     In  February,  1853,  the 
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yeveraion  in  fee  of  freehold  houses  had  been  offered  for  sale  and 
bought  in,  and  Mr.  Mace  subsequently  called  at  the  office  of  the 
auctioneer,  and  offered  to  buy  it  for  850/.  He,  thereupon,  received  a 
copy  of  the  conditions  of  sale  whi9h  had  formerly  been  prepared,  and 
was  informed  that  the  property  was  to  be  sold  subject  thereto,^  and 
he  was  advised  by  the  auctioneer  to  consult  his  solicitor.  Among 
the  conditions  of  sale  was  this:  "  Ninth,  that  the  statement  in  a  deed, 
dated  the  21st  December,  1889,  that  a  life  annuity,  granted  to  George 
Morris,  in  April,  1834,  had  not  been  paid,  or  claimed  for  eight  years 
previously,  and  which  will  be  supported  by  a  declaration  by  the  ven- 
dor, that  no  claim  has  been  made  on  him  since  the  decease  of  his 
testator,  in  1841,  and  that  he  believes  that  the  same  has  not  been 
claimed  for  the  last  twenty  years,  shall  be  conclusive  of  the  fact  of 
such  annuity  having  determined,  and  of  the  cesser  of  the  term  limited 
for  securing  the  same."  Mr.  Mace  having  consulted  his  solicitor, 
called  again  at  the  auctioneer's  office,  and  said  that,  as  it  appeared 
by  the  ninth  condition,  there  was  an  annuity  on  the  property,  it  was 
"  unsatisfactory,  and  lessened  the  value."  To  this  the  auctioneer  re- 
plied :  ^^  Calculate  how  much  the  annuity  is  worth,  as  thoygh  you  had 
to  pay  it,  and  then  you  cannot  do  wrong.  I  do  not  understand  how 
it  is,  and  cannot  tell  you  any  more  than  there  is  in' the  particulars  of 
sale."  Mr.  Mace  signed  a  contract  to  purchase,  subject  to  the  con- 
ditions of  sale,  for  850/1,  and  said,  in  answer  to  an  observation  made 
to  him  as  to  the  cheapness  of  the  bargain,  ^<  I  am  giving  all  it  is 
worth,  considering  the  doubt  about  the  annuity."  On  the  abstract 
being  delivered,  a  recital  was  found,  (in  one  of  the  abstracted  deeds,) 
of  an  indenture,  dated  the  8th  of  April,  1824,  by  which  the  then 
owner  of  the  reversion,  one  Mr.  Noy,  who  was  entitled  ufter  the  death 
of  Mr.  E.  Noy  and  S.  Johns,  covenanted  to  pay  an  annuity  of  36/. 
''to  Greorge  Morris,  his  executors,  administrators  and  assigns,  for  the 
lives  and  in  manner  therein  mentioned,",  and  he  granted  the  houses, 
subject  to  the  life  estates,  to  a  trustee  for  a  term  of  500  years,  upon 
trust,  in  case  of  arrears  for  one  month,  to  sell  and  to  hold  the  money 
upon  certain  trusts  for  securing  the  annuity.  After  the  contract  was 
signed,  the  executors  of  George  Morris,  who  had  died,  made  some 
demand  upon  Mr.  Drysdale,  who  had  become  the  owner  of  the  re- 
version in  respect  of  the  annuity,  and  upon  the  evidence  it  was  not 
clear  that  all  the  lives  had  dropped.  Mr.  Mace  refused  to  complete, 
and  thereupon  the  claim  was  nled,  and  was  dismissed,  with  costs, 
and  hence  the  appeal.  There  was  no  evidence  to  show  what  were  the 
lives  for  which  the  annuity  was  granted.  The  deed  was  not  forth- 
coming, nor  was  there  any  draft  of  it  to  l^e  found,  so  that  recourse 
was  had  to  the  enrolment,  from  which  it  appeared  that  the  lives  were 
four,  and  the  annuity  was  payable  during  the  four  lives,  "  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them." 

Malinsj  and  Stevens,  for  the  appellant,  the  plaintiff,  argued  that  the 
purchaser  was  bound  by  the  ninth  condition,  and  must  accept  the  title ; 
that  condition  being  clear,  plain,  and  intelligible.  There  it  was  stated 
what  evidence  should  be  deemed  conclusive  of  a  matter  of  fact ;  and 
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the  mere  ciicnmstance  that  the  fact  turned  out  othervoae  than  stat* 
ed,  was  wholly  immaterial.     Such   had  been  the  decision  of  the 
late  Vice-Chancellor  Parker,  in  the  case  of  Eb^ne  v.  SentkVj  5  ^^ 
Gex  &  Sm.  520 ;  s.  c.  15  Eng.  Rep.  1,  where  the  conditions  of  sale 
of  a  leasehold  estate  provided,  "that  the  lessor's  title  will  not    be 
shown,  and  shall  not  be  inquired  into,"  and  it  tarning  out  that  the 
lessor's  title  appeared  upon  certain  acts  of  parliament  \srhich  the  pur- 
chaser had  produced  in  the  master's  office,  and  from  which  it  was 
plain  that  the  lessor  had  no  power  whatever  to  lease  the  property,  yet 
the  Vice- Chancellor  decreed  specific  performance,  and  observed  that 
the  purchaser  was  precluded  firom  going  into  any  inquiry  as  to  the 
lessor's  title  by  the  terms  of  the  condition,  and  that  no  force  would  be 
attributed  to  the  words  "the  title  shall  not  be  inquired  into,"  except 
as  meaning  that  it  should  be  accepted  by  the  purchaser  without  ob* 
j^tion  or  inquiry. 

[Turner,  L.  J.  Is  there  any  other  case  in  which  the  €x>urt  has  CM>in* 
peiled  the  purchaser  to  take  a  thoroughly  bad  title  ?] 

Here,  however,  it  was  not  necessary  to  go  so  far,  as  the  cases  "wbieh 
related  to  conditions  putting  a  purchaser  upon  inquiry  were  soiBcient,^ 
such  as  Fenion  v.  Browne^  14  Ves.  144,  and  Trower  v.  Newcamej  3 
Mer.  704 ;  and  not  only  was  the  purchaser  put  upon  inquiry,  but  it  is 
proved  that  he  did  make  inquiry,  and  consulted  his  solicitor  even  be- 
fore he  signed  the  contract.   He  purchased  with  the  chance  of  paying 
the  annuity,  and  it  was  a  matter  of  calculation  with  him  whether  fate 
would  have  to  pay  the  annuity,  and  if  so,  for  how  long,  and  proba.bly 
no  more  than  six  years'  arrears  could  be  recovered. 

[Turner,  Li.  J.  Southhy  v.  JEfiU^  2  MyL  &  Cr.  207,  is  important; 
upon  the  construction  of  conditions  of  sale ;  and  there  is  also  the  ca.8e 
of  Warren  v.  Hic/iarcbon,  Younge,  1,  showing  that  a  bad  titie  -will 
not  be  forced  on  a  purchaser. 

[Knioht  Bruce,  L.  J.  Hume  v.  Bentley  was  daring  the  argument; 
mistakenly  attributed  to  me.  I  never  decided  such  a  proposition  as 
that  case  seems  to  establish,  though  I  say,  with  the  utmost  sincerity, 
that  it  Tvas  decided  by  an  authority,  to  say  the  least  of  it,  quite 
good  as  mine.  I  may  very  safely  apply  the  first  words  of  my  ji 
ment,  in  SecUon  v.  Mapp^  2  Coll.  C.  C.  556,  to  the  present  case  : 
do  not  greatly  admire  the  case  on  either  side,"  —  and  I  may  as 
proceed,  "  but  I  think,  and  have  always  thought,  that  when  a  i 
sells  property  under  stipulations  which  are  against  oommoo 
and  places  a  purchaser  in  a  position  less  advantageous  thao  1 
w^hich  he  otherwise  v^ould  be,  it  is  incumbent  upon  the  vendor 
press  himself  ivith  reasonable  clearness ;  if  he  uses  expreiaoiM 
ably  capable  of  misconstruction,  if  he  uses  ambiguous  woi 
purchaser  may  generally  construe  them  in  the  roaDPer  most  5»sci  ^ 
tageous  to  himself."  lx>rd  St  Lieonards  has  approved  of  tkat  prii^-^^ 
but  w^ith  a  doubt  vrhetheritwas  correcrtly  applied  in  that 


1  See  Sugd.  Concise  View,  p.  243,  yt 
"and  accoMiixigly  ia  the  case  in  wluch 
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regard  to  the  liability  of  the  purchaser  to  only  six  years'  arrears,  or  to 
what  other  possible  extent  he  might  be  compelled  to  sabmit,  the  case 
of  Cox  V.  Dolman,  2  De  G.  M.  &  G.  692 ;  s.  c.  17  Eng.  Rep.  429, 
might  show.] 

Bacon,  and  Younge,  for  the  respondents,  were  not  called  upon. 

Knight  Bruce,  L.  J.  I  do  not  attribute  any  wrong  intention  to 
the  plaintiff.  The  conditions  of  sale  do  not  s^te  any  thing  that  is 
untrue,  yet  the  ninth  condition  ought  to  have  been  otherwise:  it 
ought  to  have  stated  that  the  annuity  was  granted  for  the  lives  of 
four  persons  and  the  life  of  the  longest  liver  of  them,  and  it  ought 
also  to  have  stated  that  the  annuity  was  not  granted  by  a  person 
entitled  in  possession.  Whether  Cox  v.  Dolman  has,  or  has  not  any 
important  bearing  on  the  case,  it  is  no  light  matter  that  on  the  d^ 
cease  of  the  tenant  for  life  heavy  arrears  might  be  raised,  or  be  sought 
to  be  raised,  under  the  term  limited  for  securing  the  annuity.  It  ap- 
pears that  two  of  the  four  lives  were  subsisting  at  the  date  of  the  con- 
I  tract,  and  it  is  not  shown  that  they  have  determined,  or  that  the  term 
is  not  subsisting.  The  case  is  not  one  for  specific  performance.  The 
appeal  will  be  dismissed,  without  costs. 

Turner,  L.  J.  This  case  turns  upon  two  points.  First,  the  effect 
of  the  representation  that  the  annuity  was  granted  for  the  life  of 
George  Morris ;  secondly,  the  effect  to  be  given  to  the  condition,  that 
certain  evidence  should  be  conclusive  evidence  that  the  annuity  had 
determined.  As  to  the  first  point,  if  an  annuity  is  mentioned  to  a 
purchaser  as  ^<a  life  annuity  granted  to  George  Morris,"  the  pur- 
chaser cannot  collect  from  that  that  the  annuity  was  granted  to 
George  Morris  for  four  lives.  It  is  the  duty  of  a  vendor  to  make  his 
conditions  clear,  for  he  has  full  knowledge  of  the  circumstances  relat- 
ing to  the  title  of  the  estate  he  is  selling.  It  is  said,  however,  that 
the  condition  in  this  case  is  so  worded^  as  to  put  the  purchaser  on 
inquiry,  as  was  held  in  the  cases  where  a  leasehold  estate  was 
stated  to  be  renewable  on  payment  of  a  small  fine,  and  where  au 
advowson  was  sold  with  a  representation  that  there  was  a  prospect 
of  a  speedy  vacancy.  But  those  expressions  were  vague,  and  could 
not  lead  a  purchaser  to  any  definite  conclusion.  Here,  terms  are 
used  calculated  to  lead  the  purchaser  to  believe  that  the  annuity  was 
only  for  one  life.  The  case  is  not  one  for  specific  performance.  As 
to  the  second  point,  I  am  not  so  clear.  I  think  there  is  considerable 
doubt  whether  the  purchaser  did  not  contract  to  buy  the  estate  sub- 
ject to  the  risk  whether  the  annuity  was  subsisting  or  not.  But  I 
am  disposed  to  think  that  the  true  construction  of  the  contract  is, 
that  the  purchaser  was  not  to  be  entitled  to  require  the  vendor  to  fur- 


aD  ezpresston  which  could  hardly  be  considered  doubtful,  was  allowed,  contrary  to  the 
dear  intention,  to  raise  an  objection  upon  an  earlier  lease  than  that  sold,  and  on  thi^ 
ground  to  escape  from  the  contract"  .     . 
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bought  oa  the  footing  that  the  annuity  was  not  ^',h  •  t  ***  ^^  **"" 
Their  lordships,  upon  requiring  the^  prod^So"  «?th*-  ,  . 
of  the  annuity  for  the  infomation  of  the  con?^?  l  ff.  ^^oJ^^"* 
tion  should  be  made  at  the  enrolment  oS^^'f*^*^  thatappb^. 
?*^"«?t;  but  the  clerk  of  enrolments^  Mr '  Wrl^^*^ '^?"^i  ^S'  *^A 
oW  ?!?  u*"  "^"^  ^^^  *«  «~«i  in  question  iJniffi*^'"**'^  *°** 

Sie'Rl  Xr  °atS  I  P-ti^'g  tKpt^tTi' 
to  be.made  at  tiiat  S^  Mr  l^L^^?"^^  *»'»"«  ^Application 
accordingly  appUed  aT^h.  ^l  Wk  '  *^«  »oli«tor  for  the  appeUant,  . 
^asinfofied^rrethltifJJ^t^*'^-^  Office,  and  stated  that  he 
ing  to  the  sea  e  of  fees  LSL  hvT^  ^^^  ^*»  chargeable  accord- 
I^ngdale,  purauant  to  th^  S!^  7  ?!  late  Master  of  the  Rolls,  Lord 
itor  faid  he^S  riviS  hu  ^?  .  \^  ^  ^^°*-  «•  9*'  "•  9-  The  solic 
«pon  a  clerkl^ttefded  th^.n  1  *^w?  *°  P»y  t^is  amount,  where- 
conclusion  of  the  heLw  TS"^'*^  *^t  '^^'d  in  question.     At  the 

directions  of  the  coSf  2!  t?t?^  *PP^^'  ^'-  Wes  asked  for  the 
»  oi  xne  court  as  to  the  payment  of  the  f<». 

xneSr'before  ""m?'  ^*  A  iif^  °°iJ  * -f  '^°'^'»  ^"^  t^is  act  of  pailia- 
opinion  to  be"hkt  thi.  ri    ^  T.  hesitation  whatever  in  stating  my 
not  been  prodn^d  2  aU   i^''§.«  °!^.*°  *»«  P^^^-   The  document  h.i 
The  Court  of  ChanS^Thof       •  °5*i""y  acceptation  of  that  term, 
the  custody  of  one  .rf^Hnw^Sf^  ***  ^"^  one  of  its  own  records,  in 
dent  haa  iJqSr^S  to  s^^th^  °^^\    ^^^*»»«»  appellant  nor  resp^jn- 
mast  have  bSln  produ^l™.r°"'^     ^^  eitherTd  so  requir^  it 
ever,  only  been  C^^o^  ^f  ^jra^nt  of  this  fee.    It  has,  how- 
of  the  cJurt,?or?hlinfoZ.«*^T!i**''y*»f*««>«t'byanofficei 
records.     tSo  feeo^S  ^^^^  ^^^^  -"t  from  amo^  its  own 


,       nave  been  asked  for,  and,  of  course,  ou|ht  not  to  be  paid.* 


other  of  the  m^^i^^^l^jrl'''^'^  *"  obtained  apon  an  oiSer  of  this    or  ^ 

recorfs,  and  "  to  B^T^^^T^T^^  *5?,^  to  make  rules  for  the  eaitboAy  o^   « 
paid  for  ^  Ti«e  trfAe  ISf^^  of  fees  (rf  any)  which  he  shaU  thiok  propter    *o 
ae^rtS-  ofA^^H-^^  «aeiidaw,  catalogues  atul  indexes  inhis  curto^.-         A. 
<^^^V^^.^^''^'^J^JS^  '^^L'^^^Jih  of  that  ..a.^  «a^«_^«^ 


onOw  t7ti,  nf  Tt.1^    -lo^ft   •       TT?*""^,   A^ra  i^angdale,  pnimMmt  to  this    a 
MoS^fil.- ^~  :l^^'       *^'  ■«««*  from  the  Bolls  H^ee  m  well  a  .et  of  "  x- 

toKS  f^ti^  „^fS??f^*  'l,*^  ^"^  K««»*  Oflace,-  -also  a  "t*k>l« 
w  De  paid  for  the  use  of  the  records,  calendars,  and  indexes,  and  for  oopiM  oC 


»C 
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Hill  v.  The  Great  Northern  Railway  Company. 

March  16,  1854. 

Company^  Purchase  by  —  Notice  to  puisne  Jncurnbra/ncer  —  Purchase 

from  prior  Incumbrancer. 

An  annuitant  having  power  of  entry  and  distress,  to  secare  his  annuity  charged  upon  certain 
leasehold  houses,  was  served  with  notice  by  a  railway  company  of  meir  intention  to  bay. 
The  company  snbsequentlj  purchased  the  property  from  a  prior  mortgagee,  who  had  a 
power  of  sale.  The  annuitant  filed  a  bill,  not  containing  any  allegations  of  fraud,  or  other 
improper  conduct  on  the  part  of  the  company  in  their  purchase  from  the  first  incum- 
brancer, praying  payment  of  the  annuity  and  all  arrears,  or  of  the  amount  proper  for  the 
redemption  of  ue  annuity :  — 

Eeid^  reversing  the  derision  of  one  of  the  Yice-ChanceUors,  that  the  plafaitiff  was  not  entitled, 
on  such  a  bill,  to  the  relief  he  asked,  and  it  was  dismissed. 

The  facts  of  this  case,  which  was  an  apjjeal  from  a  decree  of  Vice- 
Chancellor  Kindersley,  are  reported  23  Eng.  Rep.  565.  The  argu- 
ments were  the  same  as  those  used  in  the  court  below.  The  defend- 
ants were  the  appellants,  and  the  appeal  was  from  the  whole  decree. 

Elmslep  and  Yotmge,  in  support  of  the  decree  of  Vice-Chancellor 
£andersley. 

Rolt  and  Goren^  for  the  company. 

Knight  Bruce,  L.  J.  The  bill  in  this  case,  when  before  the  Vice- 
Chancellor,  was  treated  by  the  bar,  and,  accordingly,  his  Honor  heard 
and  disposed  of  it,  as  if  it  had  been  a  bill  for  the  specific  performance 
of  a  contract  expressed  or  implied  for  the  purchase  of  the  property ; 
or,  unless  that  be  mere  repetition,  to  compel  a  railway  company  to 
purchase  land,  for  the  taking  of  which  they  had  given  notice  to  treat 
His  Honor's  decree  proceeds  on  that  view  of  the  bill ;  and  I  desire  to 
be  understood  as  giving  no  opinion  whatever  as  to  that  decree, 
founded  as  it  is  on  such  an  hypothesis.  The  same  view  of  the  bill 
has  been  presented  here  by  the  bar,  and  the  argument  had  proceeded 
far — perhaps  too  far — and  at  considerable  length,  before  it  occurred 
to  the  court  that  the  bill  is  not  of  that  description.     The  bill  is  not 


at  the  above-mentioned  recoid  offices  and  repoaitories/'  (one  of  those  being  the  Rolla 
Chapel;)  and  among  the  items  in  the  schedule  of  charges  is  the  following:  "For 
attendance  at  the  bar  of  the  House  of  Lords,  or  elsewhere,  for  the  purpose  of  pro- 
ducing records,  (including  the  production  thereof,)  or  for  giying  eTidence  upon  the 
records,  per  diem  7L  2s.''  It  was  upon  the  authority  of  this  table  of  fees  that  the  two 
gmneas  were  demanded;  but  it  is  stated  at  the  Rolls  Chapel  Office  that  if  the  soUcitor 
who  req^uired  the  production  of  the  enrohnent  in  the  above  reported  case  had  obtained 
a  direction  from  their  lordships,  that  it  was  to  be  produced  without  fee,  that  direction 
would  have  been  at  once  and  without  any  hesitation  complied  with. 

For  this  information  the  reporter  is  obliged  to  Mr.  Thomas  Edlyne  Tomlins,  solicitor 
and  record  agent 
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one  for  the  specific  perfonnance  of  a  contract  expressed  or  impliedi 
but  is  a  bill  by  an  equitable  incumbrancer,  alleging  that  a  prior  in- 
cumbrancer,  whose  incumbrance  bad  deprived  him  of  the  legal  estate, 
having  been  paid  off,  had  so  dealt  with  the  legal  estate  as  to  deprive 
him  of  it ;  and  that  a  railway  company,  who  at  one  time  gave  notice 
to  the  plaintiff  of  their  intention  to  treat  with  him  for  the  taking  of 
bis  interest  in  the  land,  bat  which  notice  the  company  has  not  acted 
upon,  has  taken  possession  of  the  land.     If  there  had  been  nothing 
more  in  the  matter,  the  plaintiff  would  doubtless  have  had  a  right  to 
have  the  impediment  arising  from  the  legal  estate  removed  out  of  the 
way,  the  only  objection  to  such  relief  being  granted  being  possibly 
that  the  legal  estate  may  be  outstanding  in  some  person  not  a  party 
to  the  suit,  ox:  before  the  court.   The  bill,  however,  is  met  by  the  com- 
pany with  an  allegation  that  they  have  bought  the  property  under  a 
paramount  title,  so  as  wholly  to  destroy  the  plainti£Ps  right  as  against 
the  land,  and  to  reduce  that  right  to  one  merely  against  the  money 
in  the  hands  of  the  party  of  whom  the  railway  company  bought 
The  answer  and  evidence  fully  bear  ^  out  that  defence ;  and,  if  the 
plaintiff  had  had  any  reasonable  hope  of  meeting  that  case,  his  course 
would  have  been  to  have  amended  his  bill  by  putting  in  issue  the 
sale  by  the  prior  incumbrancer  to  the  company,  and  stating  that  it 
was  a  fraudulent  and  improper  one.    That  has  not,  however,  been 
done :  and,  as  the  bill  cannot  be  maintained  in  its  present  form,  it 
must  be  ^smissed;    but,  considering  the  course  which  has  been 
adopted  by  the  bar,  both  in  the  court  below,  and  until  a  late  period 
of  the  argument  in  this  court,  it  will  be  dismissed  without  costs. 

Turner,  Li.  J.  I  am.  entirely  of  the  same  opinion,  and  the  appeal 
must  be  allowed,  the  biU  being  dismissed  *,  but,  for  the  reasons  given 
by  my  learned  brother,  without  costs. 


In  re  Bbavan. 

m 

Febnutry  24,  1854. 

Receipt  Stamps  —  CounsePs  Fees — Lunacy. 

It  is  DOt  necessary  to  affix  the  penny  receipt  stamp  on  a  brief  yfhett  counsel  signs  bis  name, 

acknowledging  the  payment  of  the  fee. 

Wriffhe  said  he  was  instructed  to  ask  the  opinion  of  their  lordships 
on  the  following  point :  by  an  order  made  in  this  lunacy,  dated  the 
2d   of  August,  1863,  taxation  was  directed  of  certain  bills  of  costs ; 
among  the   items  were  fees  to  counsel,  and  upon  the  P^^^^^^**-^^^^ 
the   brief  with   counsel's  name  indorsed  under  the  amount  ^±^^^ 
which  is  the  usual  mode  of  acknowledging  payment  of  sucu  i   ^^ 
taxing  officer,  Mr.   Joseph  Paikes,  declined  to  allow  those  iteme. 
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tinlesB  to  each  signature  a  penny  stamp  were  affixed,  on  the  ground 
that,  by  the  statute  for  amending  the  stamp  duties,  16  &  17  Vict,  c  59, 
the  words  of  the  1st  section  and  the  schedule  are  positive  as  to  the 
payment  of  the  penny  stamp  for  '^  receipt  or  discharge  given  for  or 
upon  the  payment  of  money  amounting  to  21.  or  upwards." 

SInight  Bruce,  L.  J.  Had  I  been  asked  what  ought  to  be  done, 
I  should  have  said  these  items  of  fees  should  have  been  allowed 
without  the  stamp ;  and  being  now  asked,  I  have  no  hesitation  in 
directing  them  to  be  allowed  without  stamps. 

TuRNBB,  L.  J.    I  quite  concur  in  that  view. 

EoU.  Several  queen's  counsel  have  been  applied  to  to  put  their 
initials  across  stamps,  but  they  have  all  invariably  refused  to  do  so. 


In  re  Eeogh's  Estate. 

March  16,  1854. 

Licumbered  Estates  Act — Process  in  England. 

The  commiflsionen,  under  the  statute  12  &  13  Vict  c  77,  (Incumbered  Estates  Act,)  made 
an  order  in  Ireland  aeainst  a  part^  for  payment  of  monejr,  or  in  default  for  commitment. 
The  par^  was  serred  with,  but  disobeyedi  the  order,  and  removed  into  England,  out  of 
the  jurisdiction  of  the  Irish  court.  Application  was  made,  under  the  prorisions  of  the 
same  statute,  to  the  Court  of  Chancery  m  England,  to  have  the  order  enrolled,  and  the 
same  being  permitted,  that  court  made  an  order  at  once,  unconditionaUy,  for  an  attach- 
ment. 

In  this  matter  of  the  estate  of  J.  H.  Keogh,  deceased, 

Barrett  applied  ex  parte  for  an  order,  directing  that  process  by 
attachment  and  committal  should  issue  immediately  against  Mr.  B. 
A.  Mole  and  Annette  Garotin,  his  wife,  against  whom  two  orders 
had  been  made  by  the  commissioners  under  the  Incumbered  Estates 
(Ireland)  Act,  12  &o  13  Vict.  c.  77,  directing  that  they  should  pay  a 
sum  of  400/.  within  a  fortnight,  or  in  default  should  stand  committed. 
The  learned  counsel  stated  that  the  parties  had  evaded  obedience  by 
withdrawing  to  England,  out  of  the  jurisdiction  of  the  commis- 
sioners' court;  and  that,  by  the  14th  section  of  the  Incumbered 
Estates  Act  it  is  enacted,  <<  That  every  order  made  by  the  commis* 
sioners  under  the  act,  a  copy  whereof  shall  be  certified  under  their 
seal  to  the  high  court  of  chancery  in  England,  may  be  enrolled  in 
like  manner  and  enforced  by  the  like  process  as  an  order  for  pay- 
ment or  for  accounting  for  money  made  by  the  high  court  of  chancery 
in  Ireland,  a  copy  whereof,  as  exemplified  and  certified  to  the  said 
court  of  chancery  in  England  under  the  great  seal  of  Ireland,  may 
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be  Enrolled  and  enforced  under  an  act  passed  in  the  41st  year  of  the 
reign  of  king  George  the  Third,  intituled  *  An  act  for  the  more  speedy 
and  effectual  recovery  of  debts  due  to  his  Majesty,  his  heirs  and 
successors,  in  right  of  the  crown  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  for  the  better  administration  of  justice 
within  the  same : ' "  and  also,  that  by  the  statute  41  Geo.  3,  c.  90, 
s.  6,  it  is  enacted,  "  That  in  all  cases  where  in  any  suit  between  party 
and  party,  any  decree  shall  be  pronounced,  or  any  order  made  for 
payment,  or  for  accounting  for  money,  by  the  high  court  of  chancery 
in  that  part  of  the  United  Kingdom  caUed  Ireland,  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  great  seal  of  Ireland  for  the  time  being  respectively,  shall,  upon 
application  made  to  liim  or  them  respectively,  cause  a  copy  of  such 
order  or  decree  to  be  exemplified  and  certified  to  the  court  of  chan- 
cery in  that  part  of  the  United  Kingdom  called  England,  under  the 
great  seal  of  Ireland ;  and  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  great  seal  of  England,  shall 
forthwith  cause  such  order  or  decree,  when  it  shall  be  presented  to 
them  respectively  so  exemplified,  to  be  enrolled  in  the  rolls  of  the 
high  court  of  chancery  in  England,  and  shall  cause  process  of  attach- 
ment and  committal  to  issue  against  the  person  of  the  party  against 
whom  such  order  or  decree  shall  have  been  made  respectively,  in 
order  to  enforce  obedience  to  and  performance  of  the  same,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  such  order  or  decree 
had  been  originally  pronounced  in  the  said  court  of  chancery  in 
England."  The  learned  counsel  further  stated,  that,  as  directed  by 
these  statutes,  the  two  orders  for  payment  issued  by  the  commis- 
sioners had  been  duly  enrolled  in  the  court  of  chancery  in  England, 
and  thereupon  application  was  made  to  the  proper  officer  for  the 
issue  of  an  attachment ;  but  he  refused  compliance,  alleging  as  a 
ground  of  objection,  that  the  words  of  the  statute,  41  Geb.  3,  c.  90,  s.  6, 
relating  expressly  to  "  any  suit  between  party  and  party,"  precluded 
the  court  from  issuing  process  in  a  matter  or  proceeding  upon  petition, 
the  latter  form  being  the  only  form  in  which  the  commissioners  of 
incumbered  estates  were  authorized  to  conduct  their  proceedings* 
He  submitted  that,  upon  the  true  construction  of  the  section,  the  court 
would  see  that  the  order  could  be  made  "  in  a  matter  "  as  well  as  in 
a  suit,  for  the  5th  section  of  the  same  act  relating  to  the  enforcing  of 
English  orders  in  Ireland,  the  authority  conferred  was  as  to  suits,  and 
also  as  ^  to  matters  or  proceedings  by  petition."  He  also  stated  that 
the  common  practice  was  to  issue  a  writ  nisi;  but  he  submitted  that 
the  proceedings  in  the  commissioners'  court  were  analogous  to  the 
proceedings  in  a  suit,  and  that  the  order,  although  entitled  in  a 
matter,  should  be  treated  for  the  purpose  asked  as  if  it  were  made  in 
a  suit  between  party  and  party;  otherwise,  the  parties  on  being 
served  with  the  writ  nisi  might  again  •evade  process  by  going  out  of 
the  jurisdiction. 

Knight  Bruce,  L.  J.     We  think  that  the  orders  in  question  may 
be  treated  for  the  purposes  of  this  process  in  England  as  if  they  had 
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been  made  in  Ireland  in  a  snit  between  party  and  party ;  and,  ttilre- 
fore,  that  an  attachment  may  at  once  issue  against  Mr.  Mole,  the 
husband ;  but  of  course  we  can  issue  no  Buch  thing  as  an  attachment 
against  a  married  woman. 

Borrett.  The  court  in  Ireland  has  made  the  ordera  against  both 
husband  and  wife,  and  the  court  of  chancery  in  that  country  has  duly 
enrolled  them,  and  the  exemplification  is  certified  to  this  court  in  the 
form  prescribed  by  the  legislature ;  so  that  all  this  court  is  asked  is, 
to  act  on  the  orders  so  pronounced  by  a  competent  tribunal. 

Turner,  L.  J.  Our  duty  here  is  to  act  upon  that  view  of  the  law 
which  we  think  to  be  right,  and,  of  course,  this  court  will  issue  no 
process  of  attachment  for  enforcing  the  payment  of  money  by  a  mar- 
ried woman. 


DiPLOCK  i;.  Hammond,   The  Governors  and  Guardians  of  the  Poor 
OF  the  Parish  of  St.  Mary,  Newinoton,  v.  Hammond. 

May  31,  1854. 

Stamp  — -  Order  for  Payment  of  a  Sum  QtUofa  particular  Fund"^ 

Interpleader. 

A,  being  entitled  to  the  sum  of  3652.  payable  to  him  by  B,  addressed  the  following  note  to 
B. :  *'  I  hereby  authorize  yoa  to  pay  to  C  the  sam  of  865/.,  being  the  amount  of  my  con- 
tract:"— 

Eddt  that  this  docament  did  not  require  a  stamp,  as  "an  order  for  the  payment  of  a  snm  of 
money  out  of  a»particnlar  fond/'  &c.,  in  the  schedule  to  the  55  Geo.  3)  c.  184. 

B  undertook  to  pay  A  the  sum  of  365Z.  at  a  particular  time,  and  afterwards  paid  him  4(tf. 
on  account.  A  then  assigned  the  sum  of  365/.  alleged  to  be  due  to  him  ftom  B  both  to 
C  and  D,  and  C  and  D  claimed  to  be  paid  this  sum  from  B.  B  filed  a  bill  of  inter- 
pleader against  C  and  D,  stating  the  payment  of  40/.,  and  requiring  them  to  interplead 
as  to  the  325/.:  — 

Hdd^  that,  on  account  of  the  difference  of  the  two  sums  of  365/.  and  825/.,  Interpleader  did 
not  lie. 

0  and  D  had  a  dispute  as  to  a  snm  of  money  in  the  hands  of  B.  On  the  9th  of  April,  C 
gave  notice  to  B  that  a  bill  would  be  filed  as  to  this  sum,  and  filed  a  biU  accordingly  on 
the  16th  of  April    On  the  same  day  B  filed  a  bill  of  interpleader :  — 

j5e/e/,  that  interpleader  did  not  lie. 

Some  time  previous  to  October,  1852,  the  guardians  of  the  poor 
of  St  Mary's,  Newington,  entered  into  a  contract  with  the  defendant, 
Hammond,  that  they  would  pay  him  365Z.  on  the  completion  of  cer- 
tain works.  In  October,  1852,  the  guardians  advanced  40/.  to  Ham- 
mond on  account  * 

The  plaintiff,  Mr.  Diplock,  having  advanced  to  Mr.  Hammond  a 
considerable  sum  of  money,  Mr.  Hammond,  on  the  1st  of  February, 
1853,  signed  the  following  document  bearing  the  same  date,  and  gave 
it  to  Mr.  Diplock :  — 
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<<  To  the  Governors  and  Gnardians  of  St  Mary,  Newington. 
<<  Gentlemen :  I  hereby  authorize  yon  to  pay  to  Mr.  John  Dip- 
lock,  of  the  Walworth  iCoad,  the  sum  of  365^,  beinfi[  the  amount  of 
my  contract  at  the  new  workhouse,  Walworth  Villa,  Mr.  Diplock 
having  advanced  me  that  sum." 

This  document  was  not  stamped. 

On  the  following  day,  the  2d  of  February,  1853,  Mr.  Diplock  gave 
notice  of  this  paper  to  the  guardians. 

On  the  16th  of  February,  Mr.  Hammond  gave  notice  to  the  guar- 
dians not  to  pay  Mr.  Diplock  any  thing  on  account  of  the  sum  due 
in  respect  of  the  contract  • 

On  the  23d  of  February,  Mr.  Hammond  assigned  the  money,  due 
to  him  on  the  contract,  to  Mr.  Booth. 

A  correspondence  ensued  between  the  solicitors  of  Mr.  Diplock, 
Mr.  Booth,  and  the  guardians,  respecting  the  conflicting  claims  of 
Booth  and  Diplock.  On  the  9th  of  April,  the  solicitor  of  Mr.  Dip- 
lock  gave  notice  to  the  solicitor  of  the  guardians  that,  unless  Mr.  Dip- 
lock'^s  claim  was  satisfied,  he  would  file  a  bill  in  chancery. 

On,  the  16th  of  April,  Mr.  Diplock  filed  a  bill  against  Hammond, 
Booth,  and  the  guaraians,  praying  that  the  365/.  should  be  paid  to 
him.  On  the  same  day,  the  guardians  filed  a  bill  of  interpleader 
against  Diplock,  Booth,  and  Hammond,  alleging  that  they  had  paid 
40/.,  part  of  the  365L^  to  Hammond,  and  praying  that  JBooth  and 
Diplock  might  interplead  as  to  the  325/. 

Both  causes  now  came  on  to  be  heard. 

Malins  and  Palmer^  for  Mr.  Diplock. 

Swanslon  and  Collins^  for  the  guardians,  cited  Crawford  v.  Fisher^ 

1  Hare,  436. 

Oraig'  and  Wel/ordj  for  Booth,  objected  that  the  document  of  the 
1st  of  February,  1853,  came  within  the  following  description  in  the 
55  Geo.  3,  c.  184,  schedule,  part  1,  Inland  Bill :  <^  The  following  in- 
struments shall  be  deemed  and  taken  to  be  inland  bills,  drafts  or 
orders,  for  the  payment  of  money  within  the  intent  and  meaning  of 
this  schedule,  namely,  all  bills,  drafts,  or  orders,  for  the  payment  of 
any  sum  of  money  out  of  any  particular  fund,  which  may  or  may  not 
be  available,  or*upon  any  condition  or  contingency  which  may  or  may 
not  be  performed  or  happen,  if  the  same  shall  be  made  payable  to 
the  bearer  or  to  ordei*,  or  if  the  same  shall  be  delivered  to  the  payee 
or  some  person  on  his  or  her  behalf;"  and  was  void  for  want  of  a 
stiimp.    They  cited:  Emly  v.  Collins^  6  M.  &  S.  144 ;  BvUs  v.  Svxmn^ 

2  Brod.  &  Bing.  78 ;   Pirbcmk  v.  Bellj  1  B.  &  Aid.  36 ;  Braybrooke  v. 
Meredith,  13  Sim.  271 ;  Parsons  v.  Middleton,  6  Hare,  261. 

• 

Speed,  for  Mr.  Hammond. 

MaUns^  in  reply,  referred  to  Lett  v.  Morris,  4  Sim.  607 ;  Jones  v. 
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Simpson^  3  Dowl.  &  Ry.  545 ;  UEstrcmge  v.  V Estrange^  13  Beav. 
281 ;  s.  c.  1  Eng.  Rep.  153 ;  Rodick  v.  GandeU,  1  De  G.  M.  &  G. 
763 ;  8.  c.  15  Eng.  Rep.  22. 

Stuart,  V.  C.  The  first  question  is,  whether  the  instniment  of 
the  1st  of  February,  1853,  is  within  the  provisions  of  the  Stamp  Act, 
55  G«o.  3,  c.  184.  The  language  of  the  act  is  perfectly  clear.  It  re- 
quires a  stamp  on  every  insirument  which  is  an  order  for  the  payment 
of  any  sum  of  money  out  of  any  particular  fund.  An  instrument, 
which  is  an  order  for  payment  of  part  of  a  fund,  is  not  an  assign* 
ment,  but  an  order  for  the  payment  of  money.  An  order  to  pay  or 
transfer  the  wibole  fund,  is  an  equitable  assignment,  and  is  not  such 
an  instrument  as  the  act  describes.  Here,  the  instrument  directs  the 
payment  of  the  whole  fund  to  be  made  to  the  plaintiff,  and  is  clearly 
an  equitable  assignment.  It  is,  therefore,  in  my  opinion,  not  liable 
to  a  stamp  as  a  bill  or  note.  All  the  authorities  which  have  been 
cited,  are  clearly  against  the  validity  of  the  objection. 

Then  comes  the  question  with  reference  to  the  bill  of  interpleader. 
I  am  of  opinion  that  the  suit  is  clearly  not  sustainable  as  an  inter- 
pleader suit.  The  meaning  of  interpleader  is,  that  the  holder  of  a 
fund,  which  is  claimed  by  different  individuals,  shall  not  be  exposed 
to  harassing  litigation  ;  he  himself  claiming  no  interest  in  the  fund, 
and  the  other  persons  claiming  it  not  proceeding  to  litigation  with  a 
view  to  the  settlement  of  their  claims.  It  is  so  called  because  it  is  a 
bill  by  a  stakeholder  who  cannot  get  the  claimants  to  settle  the  ques- 
tion between  themselves,  and  who,  apprehending  that  he  may  be  ex- 
posed to  attack  from  one  or  the  other  of  them,  comes  to  this  court  to 
subject  them  to  interpleader.  If  they  were  allowed  to  proceed  against 
him  separately,  of  course  it  would  be  vexatious.  The  first  thing  es- 
sential in  interpleader  is,  that  the  plaintiff  should  be  a  mere  stake- 
holder, and  have  no  interest  of  his  own  in  the  fund.  But  here,  the 
plaintiffs  in  interpleader  say,  that  they  h^ve  only  325/.  in  their  hands, 
whereas  they  show  me,  by  their  own  bill,  that  one  of  the  defendants 
puts  down  the  fund  at  365/.  This  simple  circumstance,  that  there  is 
a  question  as  to  the  amount  of  the  fund,  is  fatal  to  the  bill.  The 
plaintiffs  ask  to  interplead  about  325/.,  and  then  bring  a  question  as 
to  the  amount  of  the  fund.  It  is  the  invariable  practice  that,  when 
there  is  any  question  raised  by  the  plaintiffs  as  to  the  amount  which 
is  the  subject  of  interpleader,  such  question  prevents  the  rights  of 
interpleader.  * 

Another  objection  equally  fatal  is,  that,  according  to  the  facts  be- 
fore me,  the  plaintiffs  in  interpleader  had  satisfactory  inforitiation  that 
what  they  sought  was  about  to  take  place.  It  is  here  abundantly 
pldin  that  the  rival  claimants  were  about  to  settle  this  question  l>e- 
tween  themselves  by  having  recourse  to  this  court;  for,  on  the  9th  of 
April,  Mr.  Diplock's  solicitor  wrote  to  the  solicitors  of  the  guardians, 
saying  .that,  unless  his  demands  were  complied  with  immediately, 
Mr.  Diplock  would  take  proceedings  in  chancery  to  establish  his 
claim,  and  the  bill  was  filed  on  the  16th  of  April.  Shortly  after,  on 
tne  same  day,  the  bill  of  interpleader  was  filed,  although  the  board 
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of  gaardians  knew  that  the  several  claimants  were  about  to  litigate 
the  question  among  themselves.  This  bill  must,  therefore,  be  dis- 
missed, with  costs. 

There  remains  the  case  of  Diplock  v.  Skmmond^  which  is  a  simple 
case  of  an  equitable  assignment  of  a  debt  in  the  hands  of  an  assignee 
with  notice  to  the  debtor,  prior  in  date  to  another  assignment 

I  shal],  therefore,  declare  that  the  plaintiff,  Diplock,  has  a  valid, 
equitable  assignment  of  the  debt,  and  that  he  has  the  first  security 
on  it,  and  direct  accounts  to  be  taken  as  between  Hammond  and  the 
board  of  guardians,  and  as  between  Hammond  and  Diplock,  and  re- 
serve the  costs  of  all  parties  in  Diplock  v.  Hammond. 

From  this  decree,  the  defendant,  Booth,  appealed  upon  the  ques* 
tion  of  the  stamp. 

Craig  and  Welford^  were  for  the  appeal 

Matins  and  Palmer^  for  the  plaintiffs,  and 

Swanston  and  CoUinSy  for  the  guardians,  were  not  called  upon. 

Enight  Bruce,  L.  J.  The  governors  and  guardians  of  the  parish 
of  St.  Mary,  Newington,  owed  Mr.  Hammond  a  debt  The  plaintiff, 
Mr.  Diplock,  asserts  that  the  creditor,  Mr.  Hammond,  assigned  that 
debt  in  equity,  for  value,  to  him,  and  that  it  is  an  assignment  prefer- 
able to  the  title  of  the  defendant,  Mr.  Booth,  under  an  assignment  of 
the  same  debt  from  the  same  creditor.  The  truth  of  this  would  be 
indisputable  if  the  Stamp  Act  were  out  of  the  question;  but  for  that, 
there  could  be  no  doubt  or  difficulty  or  reasonable  question  whatever. 
The  paper  signed  by  Mr.  Hammond,  has  been  read,  and  it  was  served 
on  the  debtors.  With  regard  to  the  claim  of  Mr.  Booth,  the  assign- 
ment to  him  was  subsequent  to  that  to  Mr.  Diplock,  and  it  was  not 
served  on  the  governors  and  guardians,  the  debtors,  until  after  the 
service  on  them  of  the  other  assignment.  The  case  would  be,  there- 
fore, undefended  if  the  stamp  laws  were  out  of  the  question.  It  is, 
however,  said  that  by  reason  of  these  the  plaintiff's  case  fails.  It  is 
put  thus :  that  either  the  stamp  laws  render  that  not  aii  assignment, 
which  but  for  them  would  be  an  assignment,  or  that  on  certain  in- 
struments double  stamps  are  required.  If  this  be  the  law,  it  must, 
of  course,  be  submitted  to ;  but  I  do  not  think  it  is  in  such  a  discred- 
itable position.  As  to  the  first  ground,  it  is  hardly  disputable,  and, 
I  should  have  been  almost  ashamed  if  the  law  had  authorized  the  de- 
fence. But  it  is  said,  that  the  language  of  the  instrument  is  such 
that  it  renders  it  necessary  to  have  a  double  stamp  placed  on  it :  if 
the  words  had  been,  ^  I  hereby  assign  to  John  Diplock,"  it  would 
clearly  have  been  an  assignment ;  but  it  is  said  that  the  words,  *^  I 
hereby  authorize  you  to  pay  to  Mr.  John  Diplock,"  turn  the  instru- 
ment into  an  order  for  payment  of  money,  and  make  it  require  a 
stamp  of  its  own.  I  think  this  a  misinterpretation  of  the  starnp  laws, 
and  that  such  interpretation  of  them  would  be  harsh,  oppressive,  and 
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irrational.  There  is  nothing  to  render  an  assignment,  to  which  the 
description  of  an  order  for  payment  of  money  may,  to  a  certain  ex* 
tent,  be  applicable,  liable,  on  that  account,  to  an  additional  stamp. 
The  petition  of  appeal  must  be  dismissed,  and  I  trust  my  learned 
brother  will  not  object  to  its  being  dismissed  with  costs. 

Turner,  L.  J.  As  my  learned  brother  agrees  so  enturely  with 
the  Vice-Chancellor,  I  shall  not  express  any  decided  opinion  on 
the  case ;  but  I  do  not  see  any  sufficient  reason  for  not  saying  that 
the  act  may  be  so  read  as  that,  if  a  particular  instrument  is  to  operate 
as  an  assignment  it  shall  require  a  stamp  of  one  kind,  or  if  it  is  to 
operate  as  an  order  for  the  payment  of  money,  then  it  shall  require  a 
stamp  of  another  kind.  I  shall  give  no  opinion  on  this ;  but  I  do  not 
object  to  the  bill  being  dismissed  with  costs. 


Wood  v.  Midgley. 

February  28,  1854. 

Vendor  and  Purchaser —  Statute  of  Frauds —  Ckmtract —  Signature 

— Pleading —  Speaking  Demurrer. 

A  party  paid  to  an  anctioneer,  the  agent  for  a  proposed  vendor,  50^  *'  as  a  deposit  and  part 
payment  of  1,000/."  for  the  porchMe  of  hereditaments,  and  received  a  receipt  for  the  same, 
containing?  the  words  "  the  terms  to  be  expressed  in  an  agreement  to  be  signed  as  soon  as 
prepared."  He  had  previously  approved  of  the  draft  of  the  contract.  At  the  time  of 
taking  the  receipt,  he  agreed  to  sign  the  contract  on  the  following  morning.  This  he  ulti- 
mately refused  to  do,  and,  by  his  solicitor,  demanded  back  the  50/.  The  proposed  vendor 
filed  a  bill  for  specific  peribrmance,  to  which  a  demurrer  was  pnt  in  setting  up  the-  statute 
of  frauds  as  a  aefence,  no  agreement  having  been  signed :  — 

Hddy  overruling  a  decision  of  one  of  the  Vice-Chancellors,  that  the  demurrer  was  a  good 
defence  to  the  bill. 

Hddy  also,  but  in  accordance  with  the  Vice-Chancellor's  view,  that  the  demurrer  stating 
"  ttiat  it  appears  by  the  bQl  that  neither  the  agreement  which  is  alleged  by  the  bill  and  of 
which  the  bill  frays  the  specific  performance,  nor  any  memorandum  or  note  tliereof,  was 
ever  signed  by  this  defendant,  nor  any  other  person  lawfully  authorized  within  the  mean- 
ing of  the  statute,"  &c.,  was  not  a  speaking  demurrer. 

Hdd^  also,  that  the  statute  of  frauds  may  be  set  up  by  demurrer  as  well  as  by  plea. 

This  case  came  before  the  court  upon  demurrer. 

The  bill  was  filed  by  Mr.  J.  C.  Wood  and  Mr.  J.  P.  N.  Daniel, 
owners  of  the  "  Ship  and  Camel "  public-house,  Bermondsey,  a  lease* 
hold  house.  From  the  bill  it  appeared  that  the  same  had  been  offered 
for  sale  by  auction  and  bought  in,  particulars  and  conditions  of  sale 
having  been  prepared.  Messrs.  Warlters,  Lovejoy  and  Son,  auctioneers, 
were  the  agents  for  Messrs.  Wood  arid  Daniel.  Mr.  Midgley  Went 
with  Mr.  Lovejoy  to  the  house  of  Mr.  Stephenson,  the  solicitor  of 
Messrs.  Wood  and  Daniel,  and  perused  the  lease  under  which  the 
premises  were  held,  and  arranged  with  Mr.  Lovejoy  to  buy  for  1,000/1 
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upon  the  terms  of  the  conditions  of  sale,  and  Mr.  Lovejoy  agreed  to 
sell.  Both  parties  then  directed  the  clerk  of  Mr.  Stephenson  to  pre- 
pare the  agreement,  and  agreed  to  remain  at  the  office  to  sign  the 
same.  The  cleik  prepared  ,the  document,  and  when  prepared  the 
clerk  read  it  over  and  both  parties  approved  of  it,  and  Mr.  Midgley 
agreed  to  sign  it,  and  to  pay  the  stipulated  deposit  of  50^  He,  how- 
ever, stated  his  wish  not  to  be  obliged  to  remain  until  the  agreement 
was  copied  for  signature,  and  proposed  to  call  the  next  morning  to 
sign  it,  but  he  paid  the  50L  to  Mr.  Lovejoy,  receiving  from  him  the 
following. 

'<  Memorandum.  Mr.  Thomas  Migdley  has  paid  to  me  the  sum  of 
50/.  as  a  deposit  and  in  part  payment  of  IfiOOL  for  the  purchase  of 
the  '  Ship  and  Camel '  public-house  at  Dockhead,  the  terms  to  be 
expressed  in  an  agreement  to  be  signed  as  soon  as  prepared. 

"  William  Lovejoy." 

"5th  July  1853." 

On  the  following  day,  instead  of  calling  to  sign  the  agreement,  the 
solicitors  for  Mr.  Midgley  addressed  the  following  note  to  the  auc- 
tioneers :  — 

<*  1,  Anchor  Tenace,  Southwark,  Sth  of  July,  1853. 

^  Dear  &irs :  Mr.  Midgley  declines  entering  into  any  agreement 
for  the  purchase  of  the  lease  of  the  ^  Ship  and  Camel '  public-house  at 
Dockhead.  You  will  be  pleased,  therefore,  to  return  us  the  50L  he 
left  with  Mr.  William  Lovejoy  yesterday.  —  We  are,  dear  sirs,  yours 
very  truly, 

<<  Marson,  Dadley,  and  Marson." 

"  Messrs.  Warlters  and  Lovejoy." 

This  demand  not  being  complied  with,  Mr.  Midgley  threatened 
legal  proceedings  to  recover  back  the  deposit.  Thereupon  Messrs. 
Wood  and  Daniel  filed  their  bill,  which  after  setting  forth  the  above 
facts,  stated  that  the  defendant  <<  induced  the  said  Mr.  Lovejoy  to 
agree  to  the  defendant  deferring  his  signature  of  the  said  agreement 
until  the  then  following  morning,  and  the  said  Mr.  Lovejoy  did  so 
agree,  in  consideration  of  the  defendant  promising  and  agreeing  to 
call  upon  the  said  Mr.  Lovejoy  on  the  following  morning,  and  then 
sign  the  copy  of  the  said  writing  or  agreement,  and,  in  fact,  it  was  part 
of  the  contract  or  agreement  for  the  said  purchase  entered  into  on 
the  said  5th  of  July,  that  such  contract  should  be  put  into  writing, 
and  should  be  signed  by  the  defendant ;  and  the  same  would,  in  fact, 
have  been  signed  by  the  defendant  on  the  said  5th  of  July  before 
leaving  the  office  of  the  said  Mr.  Stephenson,  but  for  his  agreeing, 
in  manner  aforesaid,  to  sign  the  same  the  next  morning,  and  being 
accepted  at  once  as  the  purchaser  by  the  said  Mr.  Lovejoy,  which 
was  upon  the  faith  only  of  the  aforesaid  promise."  Then  the  bill, 
after  setting  out  the  memorandum,  stated  as  follows :  "  The  agree- 
ment referred  to  in  the  said  memorandum  was  the  fair  copy  intended 
and  agreed  to  be  made  as  hereinbefore  mentioned  of  the  said  draft 
or  writing,  so  prepared,  agreed  to  and  approved  as  aforesaid,  and 
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which  fair  copy  the  defendaint  bo  agreed  to  sign  as  aforesaid ;  and  the 
deposit  mentioned  in  the  said  meraorandam  was  the  deposit  mentioned 
in  the  said  draft  or  writing,  and  paid  in  porsnance  thereof  as  afore- 
said ;  and,  in  fact,  the  said  memorandum  expressed  the  terms  of  the 
contract  so  made  and  concluded  between  the  defendant  and  the  said 
Mr.  Lovejoy,  as  agents  of  the  plaintiffs  as  aforesaid."  The  bill  prayed 
a  specific  performance  of  the  agreement,  and  an  injunction  to  restmn 
the  action  for  the  return  of  the  deposit 

The  defendant  filed  a  demurrer  as  follows :  <^  This  defendant  de- 
murs in  law  to  the  said  bill,  and  for  cause  of  demurrer  pleads  that  it 
appears  by  the  bill  that  neither  the  agreement,  which  is  alleged  by 
the  bill,  and  of  which  the  bill  prays  the  specific  performance,  nor  any 
memorandum  or  note  thereof,  was  ever  signed  by  this  defendant  or 
any  other  person  thereunto  by  the  defendant  lawfully  authorized 
within  the  meaning  of  the  act  of  parliament  made  and  passed  in  the 
29th  year  of  his  Majesty  King  Charles  the  Second,  intitaled  *  An  act 
for  the  prevention  of  frauds  and  perjuries ; '  and  that  the  plaintiiSs 
have  not  by  their  said  bill  made  any  case  entitling  them  to  relief  in 
this  honourable  court,  wherefore  this  defendant  demurs  to  the  said 
bill  and  to  all  the  matters  and  things  therein  contained.'' 

There  was  no  allegation  or  charge  in  the  bill  that  the  non-signature 
of  the  agreement  by  the  defendant  was  a  fraudulent  omission  by,  or 
contrivance  of,  Mr.  Midgley. 

Vice- Chancellor  Stuart  overruled  the  demurrer,  with  costs,  and  the 
defendant  appealed.' 


1  The  judgment  of  the  Yice-Chancellor  was  in  the  following  words:  *<  This  is  a 
case  of  great  difficulty,  and  raises  a  question  that  has  often  perpfezed  this  court  as  to 
the  statute  of  frauds,  whether  the  terms  of  the  statute  should  be  strictly  enforced,  or 
whether  there  are  such  circumstances  in  the  case  that  fraud  would  rather  be  promoted 
than  prevented  by  allowing  the  defendant  to  avail  himself  of  the  statute,  to  evade  the 
performance  of  tne  Agreement  clearly  proved  aiid  perfect  in  all  its  terms.  It  is  quite 
plain,  unless  the  terms  of  the  agreement  are  defined  with  certainty,  and  clearly  proved, 
neither  purchaser  nor  vendor  can  maintain  a  suit  for  specific  performance.  The  state- 
ments in  this  bill  leave  no  doubt  as  to  the  terms  of  the  agreement.  There  is  no  doubt 
that  a  complete  sugreement  was  made,  which,  but  for  the  statute  of  frauds,  the  court 
would  decree  to  be  specifically  performed.  It  has  been  said,  that,  according  to  the 
case  of  MaxioeU  v.  MourUacute,  if  the  terms  of  the  agreement  having  been  settled  and 
reduced  into  writing,  the  signature  by  the  defendant  was  only  postponed  for  his  con* 
Tenience  or  by  lus  contrivance,  the  defendant  cannot  successfully  insist  on  the  statute 
of  frauds.  Here,  the  defendant  not  only  had  the  signature  by  himself  postponed  for 
lus  own  conveniencej  but  contrived,  by  pairing  the  50/.  as  a  deposit,  to  get  a  receipt 
mgned  in  such  a  way  as  to  bind  the  plaintiffs.  There  is  no  doubt,  on  the  averments 
in  the  bill,  that  the  agreements  would  have  been  signed  at  the  time,  but  for  the  post- 
ponement procured  by  the  defendant  It  does  not  appear  that  the  object  of  the  post- 
ponement of  the  signature  was  to  afibrd  to  the  defendant  a  hcus  pcsniterUia,  for  he 
wanted  none ;  but  the  postponement  took  place,  and  the  money  was  agreed  to  be 
taken,  solely  to  save  the  defendant  the  inconvenience  of  waiting  at  that  time.  The 
defendant  wished  to  have  a  memorandum  that  he  had  paid  the  money ;  the  memoran- 
dum was,  therefore,  drawn  up  by  the  clerk  of  the  plaintiff's  solicitor  upon  instructions 
£ix>m,  and  in  the  presence  of,  the  defendant  and  Lovejoy,  the  plaintiffs'  auctioneer,  and 
it  was  signed  by  Lovejoy,  the  auctioneer.  The  object  of  this  arrangement  for  the  con- 
Tenience  of  the  defendant  is  admitted  to  have  been  that  the  defen&nt  might  at  onoe 
be  accepted  as  purchaser,  and  might  have  evidence  that  he  (the  defendant). had  so  fiur 
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Maiins  and  Caims^  in  support  of  the  demurrer,  rested  the  case  on 
the  fact,  that  no  agreement  or  any  memorandum  thereof  was  alleged 
by  the  bill  to  have  been  signed  by  the  defendant  sought  to  be 
charged  therewith,  as  required  by  the  4th  section  of  the  statute  of 
frauds ;  and  they  cited :  Ebllis  y.  WhUeing'^  1  Vern.  151 ;  Hbllis  v. 
Edwards,  Ibid.  159 ;  WhUclmrch  v.  BeviSy  2  B.  Q  C.  559,  564 ;  Buck- 
master  V.  Harropj  7  Ves.  341. 

Lewis,  in  support  of  the  bill,  argued  that  the  defendant  had  mis- 
taken his  course  in  putting  in  a  demurrer  at  all,  as  it  was  clear  the 
only  proper  mode  of  setting  up  the  statute  of  frauds  was  by.  plea,  — 
although,  had  the  defence  been  upon  the  statute  of  limitations,  a  de- 
murrer might  have  held ;  and  the  very  form  of  demurrer  was  sufficient 
to  show  that  it  could  not  be  supported  when  it  sought  to  give  the 
defendant  the  benefit  of  that  statute.  The  averment  in  this  de- 
murrer  was,  ''It  appears  by  the  bill  that  neither  the  agreement 
which  is  alleged  by  the  bill,  and  of  which  the  bill  prays  the  specific 
performance,  nor  any.memorandum  or  note  thereof,  was  ever  signed 
by  his  defendant,  or  by  any  other  person  thereunto  >by  the  defend- 
ant  lawfully  authorized.^'  This  was  nothing  less  than  the  allega- 
tion of  a  fact  which  did  not  appear  by  the  bill,  for  it  was  quite  con- 
sistent with  every  fact  appearing  on  the  face  of  the  bill  that  there 
might  be. a  note  or  memorandum  in  existence  so  signed  by  the  de- 
fendant or  his  lawfully  authorized  agent,  and,  therefore,  upon  prin- 


complied  with  the  terms  of  the  agreement  No  doubt  this  memorandum  is  liable  to 
the  observations  made  by  counsel,  that  it  refers  to  a  document  the  terms  of  which  were 
to  be  signed  as  soon  as  prepared.  It  is  said,  with  great  force,  that  that  reference  to  an 
agreement  not  preparea  and  not  signed,  is  a  reference  to  nothing  wUch  can  excuse  a 
non-compliance  wilJi  the  provisions  of  the  Statute  of  Frauds,  fiut  the  memorandum 
to  be  prepared  and  signea  was  only  the  &ir  copy  of  the  draft  as  setded  and  agreed  to. 
The  demurrer -admits  that  this  diafl  contuned  all  the  terms  of  the  agreement,  and 
when  copied  was  to  be  signed.  Sir  William  Grant,  in  Blagden  t.  Bradbear^  in  the  12th 
volume  of  Yesey,  p.  471,  says :  ^  The  pro^ition  that  the  auctioneer's  receipt  may  be 
a  note  or  memorandum  of  an  agreement  within  the  statute,  is  not  denied ;  but  for  that 
purpose  the  receipt  must  contain  in  itself,  or  by  reference  to  something  else  must  show 
what  the  agreement  is."  Th^  soundness  of  that  doctrine  I  have  not  heard  questioned 
upon  any  occasion.  In  the  present  case,  there  is  no  doubt  that  the  receipt  signed  by 
the  auctioneer  refers  to  an  agreement,  Uie  terms  of  which  are  certain.  The  agree- 
ment, which  was  to  be  signS  as  soon  as  prepared,  that  is,  as  soon  as  copied^  was,  in 
fact,  only  a  fiur  transcription  of  the  draft,  and  there  is  no  dispute  whatever  that  the 
draft,  consisting  of  the  conditions  of  sale  as  altered  in  writing,  contained  the  exact 
terms  of  the  agreement  I  apprehend  that  this  case  is  within  the  decision  in  Blagden 
v.  Bradbear,  depending  upon  tne  rule  of  common  sense,  that  that  is  certain,  which  by 
evidence  can  be  rendered  certain.  I  must  consider  that  this  receipt  is  a  note  or  mem- 
orandum which  refers  to  that  which  shows  what  the  agreement  was.  If  so,  there  is  no 
imcertainty  whatever;  the  terms  were  agreed  upon,  and  were  certain,  and  the  terms 
of  the  memorandum  to  be  prepared  and  reduced  into  writing  were  also  certain,  and 
in  a  documentary  shape.  I  am  fiilly  aware  that  in  arrivins  at  this  conclusion  I  carry 
to  its  ftillest  extent  the  principle  laid  down  by  Sir  WHliam  Grant,  in  Blagden  y. 
Bradbear.  The  auctioneer  employed  hy  the  vendor  who  signs  a  receipt  for  ^yment 
of  the  deposit,  is  treated  as  the  agent  K>r  both  parties,  and  if  the  receipt  in  itself,  or 
by  reference  to  somethins  else,  enables  the  court  to  ascertun  with  certainty  what 
the  afi;reement  really  is,  that  has  been  held  a  sufficient  compliance  with  the  statute ; 
that,  m  &et,  is  the  present  case,  and  I  must  overrule  the  demurrer  with  oosts." 

18* 
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ciple  and  ctnthority,  this  must  be  held  to  be  a  speaking  demurrer,  and 
consequently  bad.^  On  this  point,  and  on  the  general  question,  he 
cited :  Mitford  on  Pleadings,  3d  ed.  318 ;  EdseU  v.  Buchanan^  4  B.  C. 
C.  254 ;  Mussell  v.  Cookj  ftec  in  Chanc.  631 ;  Walker  v.  Walker ,  2 
Atk.  98 ;  Muckleston  v.  Brown^  6  Ves.  62 ;  Spurrier  v.  Fitzgerald^ 
Ibid.  648 ;  Fowle  v.  Freeman,  9  Ibid.  361 ;  Blag-den  BradbeoTj  12  Ibid 
466 ;  Fielder  v.  Bigginson,  3  V.  &  B.  142 ;  Western  v.  Russell^  Ibid. 
187 ;  Dawson  v.  jB/Tw,  1  J.  &  W.  624 ;  Gibbins  v.  North  Eastern 
Metropolitan  Asylum  District^  11  Beav.  1 ;  Hammersley  v.  De  Biel^ 
12  CI.  &  F.  45 ;  Leroux  v.  Brovm^  22  Law  J.  Rep.  (n.  s.)  C.  P.  1 ; 
s.  c.  14  Eng.  Rep.  247. 

The  court  would  not  lend  itself  to  the  support  of  a  defence  en- 
couraging fraud,  which  it  would  be  doing  if  it  allowed  the  demurrer, 
for  the  allegations  in  the  bill  quite  conclusively  showed  that  the  non- 
performance of  the  promise  made  to  go  on  the  following  morning 
and  sign  the  agreement  was  fraudulent  The  bill  showed  that  it  was 
a  reliance  on  that  promise  which  induced  the  agent  for  the  vendors 
to  sign  the  memorandum  binding  his  principals,  and  enforceable 
against  them,  and,  that  being  so,  Llord  Macclesfield's  observations  in 
the  case  of  Maxwell  v.  Mountacute^  3  Prec.  in  Chanc.  626 ; — where, 
speaking  of  a  parol  agreement,  he  said :  *  If  there  were  any  a!greement 
for  reducing  the  same  into  writing,  and  that  is  prevented  by  the 
fraud  and  practice  of  the  other  party,  this  court,  will,  in  such  case, 
give  relief"— -applied.  The  present  case  came,  therefore,  clearly 
within  that  principle,  and  on  every  ground,  whether  of  form  or  sub- 
stance, of  pleading  or  merits,  the  demurrer  ought  to  be  overruled  and 
the  appeal  dismissed.  Independently  of  all  these  considerations,  it 
might  be  very  fairly  argued  that  the  signature  of  the  solicitors  of  Mr. 
Midgley  to  the  letter  by  which  they  signified  that  their  client  declined 
to  enter  into  any  agreement  for  the  purchase  of  the  premises  was,  in 
•contemplation  of  law,  coupled  with  what  had  previously  taken  place 
between  Mr.  Midgley  and  the  auctioneer,  a  complete  recognition  of 
and  signature  to  the  contract  by  the  solicitors,  as  agents  for  Mr. 
Midgley,  and  binding  upon  him,  although  from  the  previous  points 
it  did  not  become  necessary  to  rely  much  upon  such  an  argument. 

Turner,  L.  J.  This  is  a  case  in  which,  as  the  Vice- Chancellor 
has  observed,  different  minds  may  arrive  at  different  conclusions. 
My  mind  has  arrived  at  a  conclusion  entirely  different  from  that  at 
which  his  Honor  arrived.  The  question  comes  on  by  demurrer. 
Three  points  are  raised  in  the  argument :  first,  it  is  said,  that  this  is 
a  speaking  demurrer ;  secondly^  that  the  nature  of  the  case  prevents 


^ The  Vice-chancellor,  on-  the  question  of  form,  decided  as  follows:  **  ^hs  objection 
to  the  form  of  the  demurrer  cannot  be  sustained.  The  reference  to  the  contents  of 
the  Inll  is  not  an  averment  of  any  new  fact  necessary  to  support  the  demurrer.  A 
speaking  demurrer  avers  some  &ct,  as  necessary  to  support  the  demurrer  which  does 
not  appear  on  the  face  of  the  bill,  and  is,  therefore,  a  bad  demurrer.  Where,  as  in 
this  case,  no  new  &ct  is  alleged,  liie  expressions  of  objections  are  mere  surplusage, 
and,  as  held  by  Sir  John  Leach,  do  not  vitiate  t&e  demurrer." 
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the  defence  being  set  up  by  demurrer ;  and  thirdly,  on  the  merits, 
that  the  agreement  has  been  signed  by  the  party  to  be  charged.  With 
reference  to  the  first  point,  as  to  this  being  a  speaking  demurrer,  the 
office  of  a  demurrer  is  to  state  on  the  part  of  the  defendant  that  the 
plaintiff  has  not  made  a  sufficient  case  in  his  bill  for  equitable  relief ; 
and  it  is  no  part  of  a  demurrer  to  bring  forward  any  facts  not  ap- 
pearing on  the  face  of  the  bill.  If  this  demurrer  contained  allegations 
of  facts  not  appearing  in  the  bill,  it  would  be  liable  to  the  objections 
taken  by  the  piaintins ;  but  it  alleges  only  what  appears  on  the  bill. 
The  demurrer  raises  no  issue  of  fact ;  but  what  it  does,  appears  by 
the  bilL  It  is  perfectly  clear  that  it  is  not  a  speaking  demurrer.  It 
was  said,  that  the  statute  of  frauds  could  not  be  made  available  as  a 
defence  by  means  of  a  demurrer,  upon  the  ground  that  the  statute 
of  frauds  does  not  destroy  the  remedy  where  the  agreement  is  ad« 
mitted,  as  it  is  said  it  must  be  by  demurrer ;  but  the  agreement, 
which  must,  according  to  the  statute,  be  admitted,  must '  be  one 
signed  by  the  party  to  be  charged ;  if,  therefore,  the  agreement  alleged 
by  the  bill  does  not  come  within  that  description,  the  admission  of 
it  by  the  demurrer  will  be  of  no  avail  to  the  plaintiff.  An  attempt 
was  made  to  draw  a  distinction  between  the  cases  where  a  defence 
is  set  up  by  demurrer,  of  the  statute  of  firauds,  and  one  of  the  statute 
of  limitations ;  but  there  is  in  reality  no  distinction  between  theni ; 
in  every  case  it  rests  upon  the  plaintiff  to  state  a  case  entitling  him 
to  relief.  It  is  clear,  therefore,  that  this  defence  may  be  taken  by 
demurrer,  and  that  the  plaintiffs  ought  to  have  alleged  facts  which 
would  take  the  case  out  of  the  statute.  With  regard  to  the  merits 
of  the  case,  it  has  been  contended  that  the  conduct  of  Midgley  in 
not  attending  to  sign  the  agreement  amounted  to  a  fraud  on  the 
plaintiffs,  and  that  if  guilty  of  fraud,  he  ought  not  to  be  allowed  to 
take  advantage  of  the  statute ;  or,  according  to  the  ordinary  expres* 
sion, ''  the  statute  of  frauds  should  not  be  allowed  to  cover  a  Iraud." 
That  is  true ;  but  the  question  is  whether  there  is  a  case  of  fraud 
alleged  upon  the  bill ;  it  clearly  is  not.  It  is  not  alleged  that  Midgley, 
by  fraud,  prevented  the  agreement  from  being  reduced  into  writing. 
Such  a  case  is  not  brought  forward  by  the  bill.  The  defendant  has 
a  perfect  right  to  say :  ^  I  will  sign  when  the  agreement  is  prepared ;" 
and  not  having  signed  it,  he  has  an  equal  right  to  say  :  <<  I  will  not 
be  bound."  The  memorandum  acknowledging  the  receipt  of  the  50/. 
says  that  it  is  a  deposit  on  a  purchase,  "  the  terms  to  be  expressed 
in  an  agreement  to  be  signed  as  soon  as  prepared;"  and  before  the 
terms  are  expressed,  Mr.  Midgley  withdraws  from  the  affair,  as  he 
had  a  perfect  right  to  do.  Another  argument  made  use  of  was,  that 
the  letter  in  which  Mr.  Midgley,  by  his  solicitor,  says  he  will  not 
enter  into  any  agreement  for  the  purchase,  is,  in  conjunction  with 
what  passed  between  the  parties,  a  recognition,  completion,  and  sig- 
nature of  the  contract  by  the  agent :  an  argument  which  the  court 
cannot  for  a  moment  recognize.     The  appeal  must  be  allowed. 

Knioht  Bruce,  L.  J.  I  am  entirely  of  the  same  opinion.  The 
plaintiffs  must  pay  the  costs  of  the  proceedings  before  the  Vice-Chan* 
cellor.    The  order  of  the  court  below  is  reversed. 
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Febnuoy  21,  and  November  21  and  22,  and  December  S.and  6, 1353,  and  Janoaiy  24, 1854. 

Will^  Construction  of —  Devise  of  Manor  —  Copyholds  —  Adverse 
Possession  —  Infancy  —  Account  of  Back  Rents. 

By  the  marriage  settlement  of  Mis.  B.,  the  manor  of  W.  with  the  appnrtenances,  and  other 
real  estate,  were  conveyed  to  trustees,  npon  sach  trusts  as  Mrs.  B.,  should,  bj  will,  appoint, 
and  in  defaalt  upon  the  trusts  therein  mentioned.  The  trustees,  under  the  powers  of  the 
deed,  purchased  lands,  copyhold  of  the  manor  of  W.  which  were  surrenaered  to  them 
accordingly ;  and  these  lands  were,  in  the  lifetime  of  Mrs.  B.,  thrown  into  one  farm  with 
other  lands,  not  part  of  the  manor,  and  let  together  under  one  demise.  Mrs.  B.  died  in 
1813,  having  bj  ner  will  appointed  all  her  manor  of  W.  to  R.  H.  for  life,  with  remainder 
to  his  first  and  other  sons  m  tail  male,  and  having  appointed  the  residue  of  her  real  estate 
to  trustees  upon  trust  to  sell.  In  1814,  the  trustees  of  the  will,  presuming  the  purchased 
copyholds  to  have  passed  under  the  devise  of  the  residue,  sold  them  to  R.  B.,  who  con- 
tinued in  possession  until  his  death  in  1835 ;  and  in  1837,  B.  B.'s  devisees  sold  them  to 
•the  defendant  S.  B.  H.  the  tenant  for  life,  died  in  1828,  leaving  two  infant  sons,  B.  H., 
who  died  in  1831,  a  minor,  and  W.  H.  H.,  the  plaintiff.  In  October,  1849,  W.  H.  H. 
attained  his  majority,  and,  in  December,  1850,  filed  his  bill  against  S.  and  others,  claiming 
the  purchased  copyholds  as  being  included  in  the  devise  of  the  manor  of  W. :  — 

Eddf  upon  appeal,  affirming  the  decision  of  the  court  below,  that,  there  being  nothing  in  tha 
will  absolutely  inconsistent  with  such  a  construction,  the  word  *'  manor"  must  luive  its 
legal  effect,  and  S.  was  decreed  to  reconvey  to  the  plaintiff. 

Held,  also,  that  the  purchasers,  having  notice  of  the  will,  could  not  be  held  to  have  had  a 
bona  fide  adverse  possession:  and  that  the  plaintiff,  being  an  infant  at  the  time  his  title 
accrued,  and  having  assertea  his  rights  without  laches,  was  entitled  to  an  account  of  the 
rents  and  profits  from  the  time  his  title  accrued. 

For  the  purpose  of  construing  a  testamentary  appointment,  the  court  is  entitled  to  look  at 
the  instrument  creating  the  power,  the  two  constituting  at  law  but  one  instrument 

By  an  indenture,  dated  the  14th  of  May,  1796,  and  made  between 
Benjamin  Barker  of  the  first  part,  Elizabeth  Hicks,  widow,  of  the 
second  part,  the  Rev.  John  F.  Franklin  of  the  third  part,  and  John 
Franklin  and  Robert  Harvey  of  the  fourth  part,  (being  the  settlement 
executed  upon  the  marriage  of  B.  Barker  and  Elizabeth  Hicks,)  Eliza- 
beth Hicks  released  to  John  F.  Franklin  and  his  heirs  all  that  manor 
of  Watton  Hall,  in  Watton,  &c,  and  the  site  of  the  said  manor,  and 
the  demesne  lands,  waters,  pools,  fishings,  heaths,  marshes,  moors, 
wastes,  plantations,  wood  grounds,  commons,  common  of  pasture, 
quitrents,  services,  &c.,  and  appurtenances  whatsoever  to  the  said 
manor  belonging ;  and  also  the  parsonaee,  or  impropriate  rectory  of. 
Watton  aforesaid,  and  all  and  singular  ^ebe  lands,  tithes,  &c.,  to  the 
said  parsonage  belonging,  and  certain  other  real  estates  in  the  said 
indenture  described,  to  the  use  of  Elizabeth  Hicks  until  the  marriage; 
and  from  and  after  the  said  marriage,  as  to  certain  parcels  thereof, 
to  the  use  of  John  Franklin  aiid  Robert  Harvey,  for  the  term  of  500 
years ;  and  subject  thereto,  as  to  the  whole  of  the  hereditanients,  to 
the  use  of  the  said  John  F.  Franklin  and  his  heirs,*  upon  the  trusts 
thereinafter  declared :  Elizabeth  Hicks  also  assigned  to  John  F.  Frank- 
lin certain  lease^iold  property ;  and  it  was  declared  that  John  F.  Frank- 
lin should  hold  the  said  freehold  and  leasehold  premises,  after  the 
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solemnization  of  the  marriage,  upon  such  trusts,  and  with,  under,  and 
snbject  to  such  powers  as  Elizabeth  Hicks,  during  the  joint  lives  of 
heTself  and  B.  Barker,  should  by  deed  or  will  appoint;  and  in  default 
of  such  appointment,  to  the  separate  use  of  Elizabeth  Hicks.  B.  Bar- 
ker by  the  same  indenture  covenanted  that  after  the  marriage  he  and 
Elizabeth  Hicks  would  surrender  to  the  use  of  J.  F.  Franklin  all  the 
copyhold  estates  of  which  Elizabeth  Hicks  was  seised,  to  be  held  by 
him  upon  trusts  corresponding  with  the  trusts  declared  of  the  free- 
hold estate.  Power  was  by  another  indenture  of  even  date  given  to 
John  F.  Franklin,  with  the  consent  of  Elizabeth  Hicks,  to  convert 
certain  personal  estate  included  in  the  settlement,  and  to  invest  the 

!)roduce  in  the  purchase  of  lands  of  inheritance,  to  be  subject  to  the 
ike  trusts  as  were  declared  of  the  freehold  estates ;  and  power  was 
^ven  to  Elizabeth  Hicks  to  appoint  a  new  trustee,  or  new  trusteesi 
in  the  place  of  John  F.  Franklin.  The  marriage  took  effect ;  in  1802 
John  F.  Fmnklin  died ;  and  by  an  indenture  of  the  28th  of  October) 
1803,  Philip  R.  Taylor  and  Edward  H.  Origson  were  appointed  trus- 
tees in  his  place,  and  all  the  trust  estates  and  premises  were  conveyed 
and  assigned  to  them  accordingly* 

By  an  act  of  parliament  passed  in  the  41st  year  of  Geo.  3,  intituled 
^An  act  for  dividing,  allotting,  and  inclosing  the  open,  or  common 
fields,  commons,  and  waste  lands  within  the  several  parishes  of  Wat- 
ton  and  Carbrooke,"  it  was  enacted  that  the  commissioners  therein 
named  should  assign,  set  out,  and  allot  unto  and  for  the  respective 
lord  or  lords  of  the  soil  of  the  said  commons  and  waste  lands,  or  their 
respective  assigns,  such  part  of  the  said  lands  and  grounds  by  the 
said  act  directed  to  be  divided  and  allotted  within  the  said  parishes 
of  Watton  and  Carbrooke  respectively,  as,  in  their  judgment,  should 
be  a  full  recompense  and  compensation  for  his,  or  their  right,  or  rights 
in  and  to  the  soil  ot  the  said  commons  and  waste  lands  respectively ; 
and  It  was  enacted,  that  all  allotments  made  under  the  act  in  respect 
of  any  copyhold  lands  should  be  deemed  and  taken  to  be  of  copy- 
hold tenure. 

On  the  24th  of  December,  1803,  the  commissioners  made  their 
award,  and  thereby  allotted  to  P.  R.  Taylor  and  E.  H.  Grigson,  as 
lords  of  the  manor  of  Watton  Hall,  as  a  compensation  for  their  in- 
terest in  the  soil  of  the  said  commons,  Ace.,  a  certain  plot  of  land, 
consisting  of  about  twelve  acres. 

By  an  indenture,  dated  the  6th  of  April,  1804,  Philip  R  Taylor  and 
Edward  H.  Grigson,  out  of  moneys  snbject  to  the  trusts  of  Mrs.  Bar- 
ker's settlement,  purchased  of  the  devisees  of  Thomas  Scott  the  elder, 
three  parcels  of  land  copyhold  of  the  manor  of  Watton  Hall.  On  the 
4th  of  May,  1804,  Mrs.  Barker's  trustees,  out  of  the  trust  moneys,  pur- 
chased of  another  Thomas  Scott,  and  Sarah  his  wife,  a  certain  piece 
of  land  copyhold  of  the  manor  of  Watton  Hall,  and  Thomas  Scott, 
and  Sarah  his  wife,  on  the  same  day  surrendered  the  last-mentioned 
copyhold  lands  to  the  trustees  upon  the  trusts  of  the  settlement  On 
the  28th  of  August,  1804,  the  devisees  of  Thomas  Scott  the  elder 
surrendered  tiie  copyhold  lands  comprised  in  the  first  purchase  to  the 
use  of  the  Imstees  of  Mrs.  Barker's  settlement    In  1808,  PhiUp  Bi» 
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Taylor  died,  and  by  a  deed  of  the  9th  of  June,  ISOS,  William  Mason 
was  substituted  as  a  trustee  in  his  place ;  and  all  the  trust  estates 
and  premises  were  then  vested  in  Edward  H.  Grigson  and  W.  Mason, 
upon  the  trusts  of  Mrs.  Barker's  settlement  Shortly  after  the  acqui- 
sition of  these  five  allotments  of  copyhold  land  by  the  trustees,  the 
fences  were  destroyed,  and  they  were  thrown  into  a  farm  called  Nea- 
ton  Farm,  which  was  demised  to  Robert  Buxton,  under  one  lease,  for 
a  term  of  years. 

Mrs.  Barker,  by  her  will,  dated  the  4th  of  December,  1807,  in  execu- 
tion of  the  power  reserved  to  her  by  the  settlement  deed,  appointed 
"  all  that  the  manor  of  Watton  Hall,  in  Watton,  together  with  all 
courts  leet,  courts  baron,  fines,  quitrents,  and  profits  of  courts,  and 
)  all  other  the  rights,  members,  privileges,  advantages,  and  appurte- 
nances to  the  said  manor  or  lordship  belonging,  or  appertaining,'' 
together  with  a  farm  called  Wick  Farm,  and  her  capital  messuage, 
or  mansion-house,  (the  bulk  of  which  was  comprised  in  the  manor,) 
subject  as  therein  mentioned,  to  the  use  of  John  Raby  Hicks,  (the 
father  of  the  plaintiif,)  for  his  life,  with  remainder  to  the  use  of  the 
first  son  of  the  said  J.  K  Hicks  in  tail  male ;  and  on  failure  of  such, 
issue,  to  the  use  of  the  second,  third,  and  every  other  son  and  sons  of 
the  said  J.  R.  Hicks  successively,  and  their  respective  issue  male ; 
and,  by  her  said  will,  the  testatrix  appointed  all  the  residue  and  re- 
mainder of  her  real  estate,  situate  at  Watton  aforesaid,  and  the 
towns  next  adjacent,  unto  R.  Harvey  and  John  Hebgin,  their  heira 
and  assigns,  upon  trusts  for  sale ;  and  directed  that  they  should  stand 
possessed  of  the  proceeds  upon  the  trusts  mentioned  in  her  will.  The 
testatrix  afterwards  made  three  several  codicils  to  her  said  will,  the 
purport  and  effect  of  which  are  noticed  in  the  judgment 

Mrs.  Barker  died  on  the  24th  of  July,  1613,  leaving  her  husband 
Benjamin  Barker,  surviving  her. 

In  January,  1815,  a  copyhold  recovery,  for  the  purpose  of  confirm- 
ing J^he  title,  was  suffered  of  the  lands  purchased  by  the  trustees  of 
the  settlement  from  Charles  L.  Scott  and  Thomas  Edward  Scott, 
the  devisee  of  Thomas  Scott  the  elder,  being  the  lands  comprised  in 
the  deed  of  the  6th  of  April,  1804. 

On  the  4th  of  August,  1814,  the  trustees  of  Mrs.  Barker's  will  put 
up  for  sale  the  residuary  real  estate  of  Mrs.  Barker,  in  lots;  and  lot  1 
comprised  Neaton  Farm,  together  with  five  allotments  of  land,  bein^ 
the  lands  respectively  allotted  to  and  purchased  by  the  trustees  oi 
Mrs.  Barker's  settlement,  and  which  were  then  presumed  to  form  part 
of  the  testatrix's  residuary  real  estate.  Robert  Buxton  became  the 
purchaser  of  lot  1,  and  the  property  was  conveyed  to  him  by  the 
trustees.  Robert  Buxton  continued  in  possession  till  his  death,  which 
took  place  in  1835,  and,  by  his  will,  devised  the  same  to  trustees  in 
trust  to  sell. 

In  1837,  the  trustees  contracted  to  sell  the  said  five  pieces  of  land 
to  the  defendant  Sallitt,  and  the  same  were  afterwards  conveyed  to 
him  accordingly. 

Jiohn  Raby  Hicks,  the  father  of  the  plaintiff,  died  on  the  27th  of 
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November,  1828,  leaving  two  sons,  surviving  bim,  namely,  J.  R.  Hicks, 
and  tbe  plainliiF  William  Henry  Hicks. 

J.  R.  Hicks,  tbe  son,  died  on  the  Ist  of  June,  1831,  at  the  age  of 
four  years,  leaving  his  brother,  the  plaintiff,  surviving  him,  who 
attained  his  age  of  twenty-one  years  in  October,  1849,  and  shortly 
afterwards  haired  the  entail  in  the  devised  estates. 

On  tbe  12th  of  December,  1860,  William  Henry  Hicks  filed  his  bill, 
claiming  that  the  said  five  pieces  of  land,  so  sold  and  conveyed  to 
Buxton  by  the  trustees  of  Mrs.  Barker's  will,  were  comprised  in  and 
passed  by  the  devise  of  the  manor  of  Watton  Hail.  Tbe  bill  prayed 
a  declaration  that  the  conveyance  by  the  trustees  to  Buxton  was  a 
breach  of  trust ;  and  for  an  account  of  the  rents  and  profits  of  the 
lands  firom  the  Ist  of  June,  1831 ;  and  that  the  defendant  Sallitt  might 
be  decreed  to  convey  to  the  plaintiff  the  said  soil  allotment,  and  also 
the  said  three  several  pieces  of  land  comprised  in  the  surrender  of  the 
12th  of  January,  1816,  and  the  piece  of  land  comprised  in  the  sur- 
render of  the  4th  of  May,  1804 ;  and  to  deliver  up  possession  of  the 
said  five  pieces  of  land  to  the  plaintiff;  and  for  an  injunction  and  a 
receiver. 

The  cause  came  on  for  hearing  before  Wood,  V.  C,  who,  on  the 
21st  of  February,  1863,  delivered  the  following  judgment. 

Wood,  V.  C.  In  this  case,  the  plaintiff  claims  as  devisee  under 
the  testamentarv  appointment  made  by  Mrs.  Barker,  under  the 
power  contained  in  her  marriage  settlement,  dated  the  14th  of 
May,  1796,  by  which  certain  property,  comprising,  amongst  other 
things,  the  manor  of  Watton  Halt,  was  limited,  after  the  marriage, 
in  the  first  instance,  to  a  trustee  of  the  name  of  Franklin,  to  hold  on 
such  trusts  as  the  intended  wife,  Mrs.  Barker,  should  by  deed  or  will 
appoint^  and,  subject  thereto,  on  trust  for  her  separate  use  for  life,  with 
certain  other  limitations  over. 

The  plaintiff  claims,  as  devisee  of  the  manor  of  Watton  Hall,  with 
the  appurtenances,  to  be  entitled  to  five  several  allotments,  made 
under  an  inclosure  act,  and  which,  for  distinction  sake,  have  been 
described  as  allotments  1,  2,  3,  4,  and  6.  The  defendants  are  persons 
who  submit  that  the  several  allotments  in  question  did  not  pass  under 
the  limitations  which  were  contained  in  this  testamentary  appoint- 
ment of  tbe  manor  with  the  appurtenances,  but  they  submit  that  they 
passed  under  the  limitation  of  the  residue  of  her  property  comprised  . 
in  the  fnarriage  settlement ;  under  which  limitation  of  the  residue, 
they  say,  they  are  now  entitled,  as  having  become  purchasers  of  the 
property  in  question ;  and  the  question  lies  between  the  claim  of  the 
plaintiff,  as  devisee  of  the  manor  and  appurtenances,  and  the  claim 
of  these  parties,  the  defendants,  who  now  represent  the  interest  which 
was  devised  by  the  residuary  gift  in  the  testator's  will. 

The  Inclosure  Act  was  passed  in  the  year  1801, 41  Geo.  3,  and  was 
called  "  An  act  for  inclosing  the  common  lands  of  Watton  and  Car- 
brooke;"  and  that  act  contains,  among  other  things,  a  recital  that 
Franklin  is,  or  claims  to  be,  lord  of  Watton  Hall,  in  Watton,  and  is 
entitled  to  certain  other  property  in  the  vicarage  of  Watton  afore-' 
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said ;  it  recites  his  title  as  being  trustee  for  Elizabeth,  the  wife  of 
Benjamin  Barker,  and  it  also  recites  that  ^'  Thomas  Scott  and  Charles 
Lionel  Scott  are,  or  claim  to  be,  lords  of  the  manor  of  RockoUs,  in 
Watton  aforesaid."  By  that  act,  power  was  given  to  the  commis- 
sioners to  make  allotments  to  the  several  parties  interested  in  the 
common  situate  in  Watton  and  Carbrooke;  and  the  only  clanse 
material  to  be  adverted  to  is  this,  by  which,  among  other  things,  it 
was  enacted  that  the  commissioners  should  ^  set  out  and  allot  unto 
and  for  the  respective  lord  or  lords,  lady  or  ladies  of  the  soil  of  the 
said  commons  and  waste  lands,  or  their  respective  assigns,  such  part 
of  the  lands  and  grounds  hereby  directed  to  be  divided  and  allotted 
within  the  said  parishes  of  Watton  and  Carbrooke  respectively,  as  in 
the  judgment  of  the  said  commissioners  shall  be  a  full  recompense 
and  compensation  for  his,  her,  or  their  right  or  rights  in  and  to  the 
soil  of  the  said  commons  and  waste  lands  respectively ; "  on  which  I 
observe,  that  the  only  right  in  which  this  is  to  be  allotted  to  them  is, 
their  right  as  the  lord  or  lords,  lady  or  ladies  of  the  manor;  and  their 
right  in  and  to  ^  the  soil  of  the  said  commons  and  lands,"  is  recited 
to  be  simply  in  that  capacity,  as  lord  of  the  manor ;  and  the  com* 
pensation  is  to  be  made  to  them  in  that  capacity  only.  Then  further, 
there  is  a  clause  in  the  act,  which  directs  that  the  several  allotments 
which  shall  be  made  in  respect  of  freehold  or  copyhold  lands,  shall  be 
held  according  to  the  same  nature  and  the  same  tenure  as  the  rights 
in  respect  of  which  they  are  allotted. 

Under  this  act,  the  commissioners,  on  the  24th  of  December,  1803, 
made  allotments  of  these  several  pieces  of  land,  which  are  now 
claimed  in  the  present  suit;  they  allotted  the  lot  called  No.  1,  to  the 
lord,  as  his  soil  allotment,  and  in  respect  of  compensation  for  his 
interest  in  the  soil  of  the  manor.  They  allotted  the  lots  2,  4,  and  5, 
to  the  devisees  of  a  person  called  Thomas  Scott  the  elder,  and  those 
devisees  were  Thomas  Scott  the  son,  Charles  Lionel  Scott,  and 
Edward  Harvey  Grigson ;  and  they  allotted  the  piece  of  land  called 
No.  3,  to  the  trustees  of  a  settlement,  dated  the  3d  of  June,  1791, 
under  which  a  gentleman  of  the  name  of  Thomas  Scott,  and  his  wife, 
were  interested.  In  1803,  Philip  Ryley  Taylor  and  Edward  Harvey 
Grigson  were  appointed  trustees  under  the  marriage  settlement  of 
Mrs.  Barker,  the  settlement  of  1796,  in  the  place  of  Franklin ;  and  a 
conveyance  was  made  to  them  of  all  the  trust  property.  Certain 
Dcrsonal  estate  was  vested  in  the  trustees  of  the  same  settlement 
By  another  deed,  of  even  date,  the  trusts  of  the  personal  estate  were 
declared  to  be,  among  other  things,  to  lay  out  the  same  in  the  pur- 
chase of  land,  and  which  land  was  to  be  held  to  the  same  uses  as  the 
lands  comprised  in  the  settlement.  Messrs.  Taylor  and  Grigson 
entered  into  contracts  for  the  purchase  of  lots  2,  4,  and  5,  (lot  1, 
having  been  allotted  to  the  lord,  in  respect  of  his  interest  in  the 
manor;)  and  by  bargain  and  sale  dated  the  6th  of  April,  1804,  the 
devisees  of  Thomas  Scott,  in  that  capacity, — as  to  which  I  shall  have 
to  say  more  presently,  —  made  a  bargain  and  sale  of  those  lots, 
among  other  things,  to  Taylor  and  Grigson,  and  the  purchase  was 
made  out  of  moneys  comprised  in  the  settlement;  and  the  lands  were 
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to  be  held  on  the  same  trusts  as  the  lands  comprised  in  the  settle- 
ment On  the  4tb  of  May,  1804,  the  persons  interested  under  the 
settlement  of  Thomas  Scott,  of  1791,  (which  I  will  call  Crockley's 
Settlement,  to  distinguish  it  from  the  first,)  namely,  Thomas  Scott 
and  his  wife,  conveyed  by  surrender  lot  3,  to  Taylor  and'Grigson, 
and  that  lot  3  was  also  bought  out  of  the  l^ust  moneys,  and  was  to 
be  held  by  them,  therefore,  on  the  trusts  of  the  settlement  There- 
fore they,  as  lords  of  the  manor,  had  become  owners  of  lot  1,  m 
respect  of  the  allotment  which  had  been  made  to  the  lord  for  his  right 
of  soil,  and  they  had  become  owners  of  the  lots  2,  3,  4,  and  5,  in  the 
manner  I  hav^  described ;  and  it  is  contended  by  the  plaintiff  that 
these  allotments,  as  they  have  all  been  made  in  respect  of  copyhold 
interests,  and  must  therefore  be  taken  as  of  copyhold  tenure,  vested 
in  these  trustees  as  lords  of  the  manor,  and  consequently  the  con- 
veyances operated  as  an  extinguishment  of  the  copyholds.  That  is 
the  contest  on  the  part  of  the  plaintiff. 

This  having  been  done,  it  appears  that,  between  1804  and  1806, 
the  different  allotments  that  have  been  mentioned  were  thrown  into 
a  farm,  called  Neaton  Farm,  surrounded  by  a  ring  fence ;  and  that 
the  allotments,  as  to  part  of  which  it  is  also  said  the  fences  were 
taken  down,  so  that  the  copyholds  were  intermixed  with  the  other 
property,  being  all  comprised  in  the  Neaton  Farm,  were  demised,  to- 
gether with  some  other  property  which  was  not  within  the  ring  fence, 
under  one  lease,  dated  the  25th  of  June,  1807,  to  a  gentleman  of  the 
name  of  Buxton,  who  was  afterwards  mentioned  as  the  purchaser  of 
this  property,  and  they  were  demised  for  thirteen  years  from  the 
Michaelmas  previous,  and  held  by  him  under  this  lease  until  the  time 
that  he  became  the  purchaser.  This  was  the  state  of  the  property  at 
the  time  the  testatrix  made  her  will.  By  the  will,  or  rather  testa- 
mentary appointment,  of  Mrs.  Barker,  dated  in  December,  1807,-— 
after  having  giyen  certain  other  property,  on  which  nothing  particular 
arises,  except  that  it  is  remarkable  that  she  gives  one  copyhold  tene- 
ment, which  is  afterwards  mentioned  in  a  codicil  by  her  as  having 
been  given  in  her  residue,  -—  she  directs  and  appoints,  '<  all  that  the 
manor  or  lordship,  or  reputed  manor  or  lordship,  of  Watton  Hall,  in 
Watton,  in  the  said  county  of  Norfolk,"  &c.,  with  the  ^'appurtenances 
to  the  said  manor  or  lordships  belonging  or  appertaining ;  and,  also, 
all  that  the  parsonage  or  impropriate  rectory  of  Watton  aforesaid ; 
and,  also,  all  and  singular  glebe  lands,  tithes,  oblations,  obventions, 
profits,  advantages,  and  appurtenances  whatsoever  to  the  said  par- 
sonage or  rectory  belonging  or  therewith  held,  used,  occupied,  or  en- 
joyed ;  and,  also,  all  that  the  perpetual  right  of  patronage  and  pre- 
sentation of,  in,  and  to  the  vicarage  or  parish  church  of  Watton,  and 
also  the  market-house,"  and  certain  other  property  which  she  men- 
tions more  in  detail:  also  (which  it  is  material  to  mention)  "  a  mea- 
suage  or  tenement,  with  the  barns,  buildings,  lands,  meadows,  and 
pastures  thereto,  belonging  and  now  used  therewith,  situate,  lying 
and  being  in  Watton  aforesaid,  called  the  Wick  Farm,  containing 
290  acres,  more  or  less,  now  in  the  occupation  of  Thomas  Lincoln  or 
bis  under-tenants,  at  the  yearly  rent  of  378/.  4«.  4d. ;  and  all  other  my 
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messuages,  lands,  tenements,  a.nd  hereditaments  situate  at  or  in  Wat- 
ton  aforesaid  and  town  or  towns  next  or  near  adjoining,  which  are 
now  in  the  tenure  or  occupation  of  the  said  Thomas  Lincoln :  and 
all  plantations  of  trees,  &c. ;  and,  also,  all  that  capital  messuage  in 
Watton,  in  which  I  now  reside.''  She  limits  this  manor,  therefore, 
with  the  capital  messuage  in  which  she  dwells,  with  the  farm  of 
.  Y^ick,  and  some  other  premises,  to  the  use  of  the  trustees,  Watts  and 
Grigson,  for  a  term  of  800  years,  and,  subject  to  that  term  of  800 
years,  she  limits  the  property  to  the  use  of  John  Raby  Hicks,  the 
father  of  the  present  plaintiff,  with  remainder  to  the  first  son  of  the 
body  of  John  Raby  Hicks  and  the  heirs  male  of  hi^  body,  and  then 
over  to  the  second,  third,  fourth,  fifth,  and  other  sons  of  John  Raby 
Hicks.  I  should  state  further,  that  towards  the  close  of  the  limita- 
tions which  I  have  specified,  and  before  she  arrives  at  the  gift^  of  the 
residue,  she  directs  that  the  several  limitations  and  appointments 
thereinbefore  contained  shall  extend  as  well  to  the  lands  and  here- 
ditaments settled  on  her  marriage,  as  to  any  hereditaments  since  pur- 
chased or  received  by  way  of  exchange  or  allotment,  as  far  as  the 
same  lands  and  hereditaments  are  comprehended  within  the  descrip- 
tions hereinbefore  contained.  That  immediately  precedes  the  gift  of 
the  residue.  Then,  she  appoints  all  the  residue  of  her  real  estate  in 
Watton  and  the  towns  adjacent,  over  which  she  had  any  power  of 
appointment,  to  Harvey  and  Hebgin  in  fee,  in  trust  to  sell  and  to 
pay  debts. 

That  is  the  whole  of  the  will  as  far  as  it  is  of  any  importance  to 
the  consideration  of  the  present  question ;  and  then  there  came  three 
several  codicils.  Nothing  material  turns  on  the  first,  except  that  she 
thinks  she  has  not  given  quite  sufficient  property  with  reference  to 
the  payment  of  her  debt^ ;  and  she  directs  a  further  additional  prop- 
erty to  be  sold  for  the  purpose  of  raising  1,500/.  The  first  codicil 
Was  dated  in  September,  1809.  The  second  codicil  was  dated  in 
February,  1812,  in  which  she  makes  certain  provisions  for  servants  in 
whom  she  appears  to  have  been  interested,  and  she  corrects  also  a 
very  small  and  minute  mistake  which  she  had  made  with  reference 
to  the  amount  of  rent  of  one  of  the  properties  she  had  given  by  her 
will.  Then^  there  is  the  third  codicil,  which  is  of  more  importance 
with  reference  to  this  question,  by  which  third  codicil  she  states  she 
had,  by  her  will,  directed  and  appointed  the  residue  of  her  real  estate 
in  Watton  and  towns  adjacent  to  be  sold.  She  says :  "  Now,  I  do 
hereby  revoke  such  direction  and  appointment,  as  far  only  as  the 
same  relates  to  the  hereditaments  and  premises  by  me  hereafter  other- 
wise disposed  of,  that  is  to  say;"  and  then,  she  gives  two  several 
cottages  or  tenements  to  two  of  her  servants;  and  the  only  comment 
to  be  made  on  this  statement,  which  I  am  now  making  of  the  facts 
of  the  case,  is  this,  that,  as  regards  the  codicil,  she  had  made  a  mis*> 
take  as  to  one  of  the  tenements ;  it  was  certainly  not  comprised  in 
the  residue  she  had  given  by  her  will,  but  was  a  property  specifically 
given  to  somebody  else,  and  both  those  tenements  were  copyhold, 
and,  therefore,  open  to  the  remark  made  on  the  part  of  the  defendants, 
that  she  supposed  she  had  given  some  copyholds  by  the  disposition 
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of  the  residue  of  ber  estate.  Then,  the  fourth  codicil  contains  nothing 
of  any  material  importance.  She  directs  there,  among  other  things, 
her  capital  messuage  to  be  sold.  The  date  of  the  last  codicil  was 
the  16th  of  October,  1812 ;  and  it  appears  that  in  1813  she  died. 

Now,  in  the  mean  time,  between  the  date  of  her  will  and  her  first 
codicil,  there  was  a  substitution  of  different  trustees.  In  June,  1809, 
Mason  was  substituted  as  a  trustee  instead  of  Mr.  Taylor,  who  had 
died,  and  the  usual  conveyance  was  made  to  Mason  and  Grigson,  the 
surviving  trustee,  and,  therefore,  they  represented  the  estate,  at  that 
time,  instead  of  Taylor  and  Grigson.  Now,  after  this,  the  circum- 
stances that  took  place,  were  these.  Soon  after  the  death  of  the  tes- 
tatrix, in  the  year  1814,  it  appears  that  Mr.  Buxton,  the  tenant  of  the 
property  under  that  lease,  entered  into  a  contract  for  the  purchase  of 
the  property,  which  was  conveyed  to  him  in  1815.  The  property  was 
conveyed  to  him  by  the  several  parties  interested  in  the  residue  which 
was  given  for  sale,  treating  the  property  as  having  been  comprised 
in  the  residue ;  and  Buxton,  having  thus  purchased,  remained  in  pos- 
session until  1835,  when  he  died,  having  made  his  will ;  and,  ulti- 
mately, Sallitt  himself  became  the  purchaser  of  the  same  property, 
and  has  held  the  property  as  purchaser  ever  since  up  to  the  time  of 
filing  the  bill.  Now,  in  1831,  the  plaintiff  became  entitled  to  this 
property  under  the  limitations  of  the  manor,  supposing  the  testatrix 
to  have  devised  the  property  to  him.  He  was  an  infant,'and  did  not 
attain  his  age  until  1849,  and,  within  about  a  year  and  a  half  of  his 
attaining  his  age,  the  present  bill  was  filed,  which  raises  the  question 
now  in  dispute. 

The  main  questions  which  have  been  argued,  and  very  ably  argued 
on  both  sides,  have  been  two ;  the  first  question  being,  (assuming,  for 
the -sake  of  the  argument  on  the  first  question,  that  the  copyholds 
have  really  become  extinguished  in  the  manor  by  the  several  pur- 
chases which  I  have  referred  to,)  whether,  admitting  that  to  be  the 
case,  they  did,  in  effect,  pass  under  the  devise  of  the  manor,  with  its 
appurtenances,  or  whether  they  passed  by  the  gift  of  the  residue. 
Then,  the  second  argument,  on  the  part  of  the  defendants,  has  been, 
that,  even  if  it  should  be  held  that  the  property  did,  in  effect,  pass  by 
virtue  of  the  extinguishment  under  the  devise  of  the  manor,  yet  it  is 
the  duty  of  the  plaintiff  to  establish  the  fact  of  the  extinguishment, 
and  that  the  circumstances  shown  in  this  case,  have  not  only  failed 
to  establish  that  fact,  but,  as  regards  some  of  the  property,  distinctly 
prove  nd  such  extinguishment  has  taken  place.  Those  are  the  twa 
main  points  argued  as  to  this  case. 

Now,  then,  first  of  all,  as  to  the  question  whether  or  not  the  prop- 
erty passed  under  the  description  of  the  manor  of  Watton,  with  its 
appurtenances,  in  the  manner  described  in  the  will.  It  was  argued 
in  respect  of  this,  that  although,  in  truth,  under  the  devise  of  the 
manor,  all  copyholds  which  have  been  extinguished  must  necessarily 
pass  —  that  although  this  might  be  sufficient  without  any  thing  else 
to  indicate  the  intention  of  the  testatri?^  to  have  this  effect,  yet, 
under  the  circumstances  of  this  present  case,  the  sense  of  the  word 
^  manor  "  must  be  restricted,  and  that  the  word  ^'  manor,''  contained 
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in  this  testamentary  appointment,  must  be  held  to  have  been  intended 
to  operate  simply  on  what  may  be  called  the  manorial  rights  them- 
selves, that  is,  upon  the  various  incorporeal  rights  associated  with  the 
manor,  in  contradistinction  to  the  other  appurtenances*  of  a  more 
corporeal  nature  connected  with  the  manor;  and  two  cases  were 
cited  to  show  that  the  word  "manor"  mav  be  used  in  such  restricted 
sense.  As  to  that,  I  apprehend  that  it  was  hardly  necessary  that 
any  case  should  have  been  cited,  because,  no  doubt,  any  party  to  a 
deed  or  will  may  always  restrict  the  meaning  of  his  words,  by  the 
instrument  in  which  the  words  are  contained,  so  as  to  give  them  a 
sense  less  extensive  than  the  ordinary  legal  signification  of  the 
words,  if  that  intention  be  apparent  Therefore,  I  do  not  comment 
on  those  two  cases  in  detail.  They  were  cases  that  establish  the 
principle  to  its  fullest  extent;  but  they  were  cases  in  which  the  infer- 
ence was  absolutely  necessary  from  the  terms  of  the  instrument 
itself,  the  instrument  being  unintelligible  or  contradictory,  if  the  \ 
word  "  manor  "  had  been  construed  in  a  larger  or  more  extended  sense. 
Now,  it  is  urged  here,  that  the  intention  is  to  be  discovered,  not 
merely  by  the  instruments  themselves,  namely,  the  testamentary 
appointment  and  the  indenture  under  which  the  appointment  wa3 
made,  but  further  by  the  circumstances  that  surrounded  the  testatrix 
and  the  peculiar  position  of  this  property ;  and  it  was  urged  with 
considerable Ibrce  that,  looking  to  the  circumstances  that  took  place 
after  the  purchase  of  the  property, — ^the  inclosing  it  within  a  ring 
fence,  the  demising  of  it  to  one  tenant,  all  at  a  fixed  rent  —  it  can 
scarcely  be  inferred  that  there  was  an  intention  to  divide  the  property 
so  circumstanced  from  the  other  farm,  the  Neaton  Farm,  which  was 
confessedly  comprised  in  the  residue.  Now,  looking  at  these  exter- 
nal circumstances,  I  think  it  of  extreme  importance  that  one  should 
adhere  closely  to  those  rules  that  have  been  completely  settled  with 
reference  to  the  amount  of  the  extrinsic  evidence  admissible  for  the 
purpose  of  the  construction  of  any  instrument,  and  therefore  one 
must  be  very  guarded  in  allowing  for  one  moment  any  departure 
from  the  strict  line  which  has  been  drawn  by  the  several  authorities 
which  seem  to  me  to  have  surrounded  every  possible  view  of  the 
question,  and  to  have  determined  every  difficulty  that  can  arise 
upon  it.  In  truth,  as  to  external  circumstances,  every  will  and  every 
instrument  that  is  made  must  contain  a  description  of  persons  and 
property,  and  the  force  of  that  description  can  only  be  ascertained 
with  reference  to  external  subjects,  the  persons  and  propcyrty  described; 
but  I  think  it  clearly  settled  that  if  the  description  in  the  will  in  its 
primary  meaning,  (by  which  I  mean  its  legal  meaning,  wherever  a. 
definite  meaning  can  be  given  to  words  used,)  is  not  found  to  corre- 
spond with  any  external  object  exactly,  then,  and  then  only,  it  is  law- 
ful for  the  court  to  look  at  those  external  objects  surrounding  the 
testator,  for  the  purpose  of  ascertaining  whether,  there  being  in  effect 
no  external  object  to  which  the  description  will  literally  and  properly 
apply,  there  is  not  something  to  which  it  might  be  applicable  in  a 
secondary,  although  not  in  quite  a  correct  sense.  I  believe  that  case, 
and  the  case  of  two  external  objects  to  which  the  description  can 


COURTS  OF   CHANCERY,  1864.  221 

Hkks  r.  Saliitt. 

apply,  raising  what  is  called  a  latent  ambiguity,  are  the  only  two 
cases  in  which  it  is  lawful  for  the  court  to  look  at  external  cir- 
cumstances as  affording  any  indication  of  the  intention  of  the  testa- 
tor ;  and  that  if  you  find  in  looking  at  the  external  objects  that  the 
words  of  the  will  do  accurately  refer  to  some  given  person,  or  some 
given  property,  you  can  only  look  back  to  the  language  of  the  instru- 
ment which  you  are  to  construe,  in  order  to  ascertain  what  the  exact 
meaning  of  the  will  is.  There  are  two  classes  of  cases  (I  take  the 
two  strongest  cases  iu  each  class)  which  seem  to  me  completely  to 
settle  the  question.  There  is  one  class  of  cases  which  shows  that  if 
you  do  find  words  accurately  corresponding  with  the  external  subject, 
you  can  in  no  way  add  to  or  increase  the  effect  of  those  words.  The 
case  of  Doe  v.  Chichester^  4  Dow,  65,  is  the  strongest,  where  the  tes- 
tator gave  the  whole  of  his  estate  of  Aston ;  and  it  was  found  that 
he  had  always  in  bis  books  entered  a  certain  farm  as  part  of  bis 
Aston  estate,  called  it  his  Aston  estate,  and  treated  it  in  various 
documents  as  his  Aston  estate,  and  given  receipts  under  that  descrip- 
tion ;  nevertheless,  it  was  held  that,  from  not  being  in  the  parish  of 
Aston,  it  could  not  pass  under  that  devise'  of  the  testator's  estate  of 
Aston.  Then  the  other  point,  which  I  apprehend  to  be  clearly  set- 
tled, and  which  is  applicable  to  this  case,  is,  that  you  cannot  exclude 
any  thing  which  would  naturally  and  ordinarily  pass  under  the  precise 
and  primary  legal  effect  of  the  words  contained  in  the  instrument 
by  reference  to  those  external  circumstances.  That  is  the  case  of 
Voe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  771,  one  of  the  strongest 
cases  of  that  description,  where  every  external  circumstance  would 
seem  to  indicate  that  the  testator  could  not  have  intended  such  a 
disposition  as  he  made  of  his  property,  but,  nevertheless,  having  used 
words,  sufficiently  large  to  include  it,  it  was  held  that  it  was  impos- 
sible, under  those  circumstances,  to  exclude  thi^  particular  property 
from  the  effect  of  the  devise.  Now,  instances  of  the  same  character, 
in  fact,  occur  continually  in  the  questions  which  arise  as  to  whether 
or  not  a  party  has  executed  a  power  where  he  has  a  property  as  to 
which  he  has  both  a  power  and  an  interest.  If  he  devises  all  his 
freehold  estate,  and  he  has  no  freehold  estate  except  that  over  which 
bis  power  operates,  then  that  freehold  will  pass ;  but  if  he  has  one 
acre  alone  of  freehold  estate,  and  1,000  acres  the  subject  of  his 
power,  not  one  acre  of  the  property  comprised  in  the  power  can  pass 
under  that  description.  That  is,  also,  as  strong  an  illustration  as 
any  of  the  necessity  of  confining  yourself  to  the  clear  legal  effect  of 
the  words  used  in  the  will  itself.  I  think,  therefore,  in  this  case,  it 
is  not  competent  for  me  to  look  at  all  at  the  external  position  of  the 
property  iu  order  to  establish  the  construction  of  the  word  *'  manor '' 
as  used  in  the  will  of  this  testatrix. 

But  there  remains,  no  doubt,  a  question  of  considerable  importance; 
how  far,  upon  the  instrument,  any  such  intention  on  the  part  of  the 
testatrix  to  restrict  the  effect  of  this  gift  may  be  discovered ;  and  for 
this  purpose,  I  consider  I  am  at  liberty  to  look,  not  only  at  the  will 
itself,  but  at  the  deed  which  created  the  power  of  which  the  will 
was  only  an  execution.      There  was  only  one  deed  creating  the 

21* 
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power,  but  there  were  several  other  deeds  which  conveyed  the  prop- 
erty, the  subject  of  that  power.  When  one  looks  at  this  testamen- 
tary appointment,  one  must  treat  it  as  an  instrument  which  is  to  be, 
not  only  in  construction  of  law,  but,  I  apprehend,  under  any  ordi- 
nary and  common  sense  construction,  taken  to  be  a  part  of  the  very 
conveyance  by  which  that  property  is  to  pass;  and  the  settlement  of 
1796,  and  those  instruments  which  execute  the  power,  are,  in  truth, 
one  and  the  same  instrument ;  and  although  it  was  argued  that  this 
would  in  effect  be  the  admitting  of  external  circumstances,  if  one 
were  to  consider  this  settlement  as  having  an  effect  on  the  construc- 
tion of  the  will,  I  apprehend  it  cannot  be  so  ;  I  would  put  it  simply 
in  this  form,—- suppose  yon  had  found,  in  the  deed  of  1796,  some- 
thing which  clearly  restricted  the  particular  operation  of  words, 
which  would  otherwise  have  a  more  extended  effect,  but  which,  on 
the  clear  construction  of  the  deed  itself,  must  have  a  limited  opera- 
tion ;  then,  I  apprehend,  a  power  executing  the  control  over  that 
property  so  circumstanced,  and  using  the  same  expressions,  must 
be  held  to  use  the  expressions  in  the  same  sense  as  that  in  which 
they  were  used  in  the  deed.  I  do  not  see  how  any  rational  con- 
struction could  otherwise  be  put  on  the  effect  of  the  instruments, 
which  in  law  are  but  one  instrument,  by  which  the  property  is  dis- 
posed of.  Looking  at  the  deed  of  1796,  and  looking,  perhaps,  as 
I  am  entitled  to  do,  to  the  property  which,  afterwards  having  Been 
purchased,  (and  this  branch  of  tiie  argument  assumes  the  extinguish- 
ment,) must  be  supposed  to  have  fallen  into  the  deed  by  the  different 
purchases,  I  am  also  entitled  to  look  into  the  subsequent  instru- 
ments to  see  what  did  so  fall  into  the  property,  and  to  look  into  the 
subsequent  instruments  of  1804,  by  which  the  several  copyholds  were 
conveyed,  and  the  appointment  of  new  trustees  in  1803,  which  is 
recited  in  the  will  itself.  The  will  does  not  go  beyond  1803,  because 
that  is  the  last  instrument  recited.  It  does  not  recite  the  purchases 
of  1804 ;  and  on  this  branch  of  the  argument  I  have  to  assume  that 
those  two  instruments  of  1804,  in  effect,  dropped  that  property  (if  I 
mav  use  the  expreission)  into  the  manor  as  the  general  receptacle. 

Looking  at  those  instruments  then,  Mr.  Toller  certainly  advanced 
a  very  ingenious  argument,  and  furnished  me  with  a  comparative 
tabular  statement  of  the  whole  of  the  property  comprised  in  the  deed 
of  1796,  so  far  as  that  property  could  be  there  described,  (not^  of 
course,  comprising  the  after-purchased  property,)  and  the  limitations 
contained  in  the  will,  placed  side  by  side,  in  order  to  make  out  this 
proposition.  He  contended,  that,  if  one  looked  at  the  deed  of  1796, 
and  the  deed  of  1803,  and  the  description  of  the  property  there  de- 
scribed, and  the  description  of  property  after  purchased,  one  would 
find  the  testatrix  had  gone  carefully  through  the  whole  of  the  deeds, 
or  the  draughtsman  who  prepared  her  will  for  her  had  gone  carefully 
through  the  limitations  of  the  settlement  of  1796,  and  had  picked  out 
from  the  settlement  of  1796,  such  several  parcels  as  she  meant  to  dis- 
pose of  in  a  specific  manner  by  her  will,  or  testamentary  appoint- 
ment, and  then  had  given  the  whole  of  the  residue,  which  must,  on 
the  comparison,  be  taken  to  mean  all  those  parts  that  bad  not  been 
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SO  specifically  picked  put ;  and  accordingly,  if  you  find  that,  in  effect, 
in  selecting  the  different  parcels  from* the  deed  of  1796,  she  had  omitted 
all  the  territorial  incidents  of  that  manor,  and  had  onlv  included  the 
incorporeal  incidents  of  the  manor,  you  would  ibfer  from  that  that 
she  had  intended  the  territorial  incidents  to  fall  into  the  residue  and 
to  pass  by  a  bequest  of  her  residue.  That  was  the  argument  He 
proceeded  afterwards  to  fortify  it  by  further  comment  on  the  effect 
of  the  codicil  with  reference  to  this  particular  property ;  but  as  re- 
gards the  effect  of  the  limitation  in  the  will,  it  was  placed  on  this 
ground. 

Now,  in  order  to  test  this  argument,  one  must  look  to  the  descrip- 
tion contained  in  the  will  and  the  description  contained  in  the  settle- 
ment ;  and  certainly  one  does  find  this,  that  the  settlement  describes 
the  property  as  ^all  that  manor,  or  lordship,  or  reputed  manor,  or  lord- 
ship of  Watton  Hall,  in  Watton,  in  the  county  of  Norfolk,  and  also 
all  that  site  of  the  said  manor,  or  lordship,  with  the  demesne  lands, 
waters,  pools,  fishings,  heaths,  marshes,  moors,  wastes,  plantations, 
wood  grounds,  commons,  common  of  pasture ; "  —  that,  I  think,  is 
the  whole  of  the  territorial  property,  if  I  may  so  describe  it,  —  and 
the  settlement  goes  on  '*  rent  of  assize,  quitrents,  services,  courts  leet, 
view  of  frankpledge,  and  all  that  to  view  of  frankpledge  doth  belong, 
courts  baron,  perquisites  and  profits  of  courts  and  leets,  waifs,  estrays, 
deodands,  felons'  goods,"  —  words  of  the  largest  possible  description 
—  but  we  find  the  will  appointing  thus :  ^  all  that  the  manor,  or 
lordship,  or  reputed  manor,  or  lordship  of  Watton  Hall,  in  Watton, 
in  the  said  '  county  of  Norfolk,  together  with  all  coarts  leet,  courts 
baron,  fines,  quitrents  and  profits  of  courts,  and  all  other  the  rights, 
members,  privileges,  advantages,  and  appurtenances  to  the  said  manor, 
or  lordship  belonging,  or  appertaining."  The  testratrix  then  proceeds  to 
the  rectory,  which  is  the  next  thing  contained  in  the  deed ;  and  upon  the 
contrast  of  the  mode  in  which  the  manor  was  limited,  I  think,  mainly 
turned  the  argument  of  Mr.  Toller, with  respect  to  this  point;  although 
he  further  observed,  it  was  also  remarkable  that  throughout  the  will, 
when  she  was  giving  property  in  the  shape  of  land,  specifying  the 
exact  rents  at  which  they  were  held,  she  seemed  to  wish  to  do  that, 
to  indicate  what  she  meant  to  give  to  the  person  interested  under  the 
will,  that  the  exact  amount  of  the  benefit  conferred  might  be  apparent 
to  all  parties  connected  with  her ;  and  that  to  such  an  extent  that  in 
the  second  codicil  she  had  corrected  a  very  minute  error  of  a  few 
pounds  in  the  description  of  the  rent ;  and  further  he  said  that,  in 
describing  the  property,  she  describes  the  capital  messuage  which,  in 
bulk  is  copyhold,  and  which,  therefore,  according  to  the  argument  of 
the  plaintifi^  would  have  passed  by  the  word  '^  manor,"  and  ihe  de- 
scription of  which,  therefore,  was  unnecessary ;  and  besides  that,  when 
you  come  to  the  codicils  you  find  that  by  the  third  codicil  she  recited 
that  she  had  disposed  of  her  residue  to  the  extent  after  mentioned, 
and  then  proceeded  to  give  two  cottages,  both  of  which  were  copy- 
hold ;  and  therefore  the  inference  was  a  necessary  one,  that  she  in- 
tended, by  her  disposal  of  the  residue,  to  pass  copyhold  property 
which  otherwise  would  be  included  in  the  manor ;  and  I  think  that 
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argument  on  the  codicil  was  one  of  the  strongest  points  urged  in 
reference  to  this  particular  view  which  I  am  now  considering.  It 
appears  to  me,  however,  with  regard  to  the  rule  of  law  on  a  construc- 
tion of  this  kind,  that  the  construction  must  be  absolute  by  a  neces- 
sary  inference.  I  do  not  think  any  thing  short  of  a  necessary  inference 
will  enable  the  court,  at  any  time,  to  give  an  effect  to  any  word  dif- 
ferent from  that  which  is  the  legal  and  proper  operation  of  the  word 
used.  In  both  the  cases  cited  by  Mr.  ToUer,  of  Moseley  v.  MoUeuXj 
10  Mee.  &  W.  633,  and  Doe  v.  Morns,  2  Bing.  N.  C.  189,  it  really 
was  impossible  to  interpret  those  instruments  without  seeing  that  in 
one  case  the  advowson,  and  in  the  other  case  the  encroachment,  which 
had  existed  for  twenty  years  before  the  conveyance  of  the  manor^ 
were  necessarily^  and  by  necessary  inference,  excluded. 

Now,  the  difficulty  here  on  the  part  of  the  defendant  on  this  branch 
of  the  argument  is,  to  make  out  from  those  points  which  he  has  raised 
that  there  is  a  necessary  inference  for  the  exclusion  of  the  copyholds 
in  question  from  the  gift  of  the  manor.  It  appearsT  to  me  that  it 
would  be  going  a  great  deal  too  far  if  I  were  to  attempt  to  raise  this 
necessary  inference  from  the  abbreviated  description  of  the  manor 
which  appears  on  the  face  of  the  will  as  contrasted  with  the  deed.  It 
must  be  remembered  that  the  allotments  in  question  were  all  acquired 
after  the  deed  of  settlement,  and  after  the  conveyance  to  the  two 
new  trustees  in  1803,  which  are  the  only  instruments  recited  in  the 
will ;  so  that,  in  the  first  place,  you  have  this  circumstance  as  far  as 
any  thing  appears  on  the  will,  that  you  have  only  the  settlement  it- 
self referred  to  in  the  instrument  of  1803,  which  was  an  instrument 
that  existed  before  the  year  1804,  when  these  particular  copyholds  fell 
into  the  manor.  Therefore,  it  would  be  a  very  strong  presumption 
for  the  court  to  make,  to  say  that  the  testatrix  must  be  necessarily 
inferred  in  this  abbreviated  description  to  have  excluded  these  parcels, 
when,  in  truth,  she  was  copying  out  into  her  will  from  the  settlement 
words  which  were  used  at  very  great  length  in  the  settlement,  and  at 
much  greater  length  than  probably  any  person  would  have  wished 
to  use  in  the  will,  and  when  she  does  not  appear  to  have  been  mak- 
ing any  precise  reference  either  to  one  description  of  property,  or  the 
other.  But,  further  than  this,  it  does  appear  that  the  fact  of  the  allot- 
ments having  been  made  and  purchased  was^  present  to  her  mind. 
She  had  not  any  description  of  them,  as  far  as  one  can  see  on  the 
face  of  the  will,  before  her,  because  she  had  only  the  description  of 
the  deeds  of  1796  and  1803  before  her ;  yet  the  fact  of  the  allotments 
having  been  made  and  purchased  was  present  to  her  mind,  as  appears 
from  the  words  which  immediately  precede  the  gift  of  the  residue ; 
and  although  it  is  perfectly  true  that  those  words  may  well  be  applied 
to  other  property  given  besides  the  manor,  yet  still,  the  utmost  that 
can  be  said  in  favor  of  the  defendant's  view  is  this,  that  they  do  not 
strengthen  the  plaintiff's  case ;  and  I  think  it  is  impossible  for  the 
defendant  to  contend  with  those  words  there  added  that  there  is  any 
additional  force  or  additional  effect  to  be  given  to  the  construction 
on  his  part,  namely,  that  there  was  an  object  in  her  omitting  these 
territorial  lands,  namely,  to  exclude  these  allotted  pieces  of  ground. 
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Then  if  the  testatrix,  in  describing  part  of  the  subject  of  ber  power 
in  the  will,  had  omitted,  for  instance,  a  full  description  of  the  wastes 
and  commonable  rights  before  ther  Inclosure  Act,  and  had  merely  said 
she  devised  the  manor  with' the  appurtenances,  I  think  it  could  (lardly 
be  said  that  she  intended  to  exclude  the  wastes  and  to  exclude  the 
commonable  rights  from  the  gift.      That  would  be  a  very  strong  ar- 

fument  to  raise  merely  from  comparison  of  those  two  instruments. 
'  nrther  than  that,  it  must  be  recollected  you  have  to  infer  a  purpose, 
not  a  particularly  natural  one,  namely,  a  purpose,  (assuming  as  I 
always  do  on  this  branch  of  the  argument  the  extinguishment,)  to 
sever  the  copyhold  interest  altogether  from  the  manor,  giving  it 
away  once  and  for  all ;  because,  if  given  in  the  mode  now  asserted, 
it  would  be  given  as  freehold  and  disposed  of  altogether  away  from 
the  manor,  and  then  she  must  be  held  to  have  the  intention  of  losing 
forever  all  those  rights  which  as  lady  of  the  manor  she  would  have 
in  respect  of  admission  to,  and  renewals  of,  those  several  pieces  of 
copyhold.  I  have  all  that  to  infer  as  her  intention,  which  certainly 
there  is  nothing  on  the  face  of  the  will  to  justify  me  in  doing.  Then, 
besides  this,  it  must  be  recollected  that  all  the  force  of  the  defendant's 
argument,  after  all,  turns  on-  the  word  "residue,"  which  the  defendant 
said  means  this,  the  residue  after  having  picked  out  all  these  several 
parts  from  the  will. 

•Now,  the  word  "residue"  is  in  itself  a  very  weak  word  in  order  to 
raise  an  inference  of  this  description.  In  the  first  case  cited,  it  dis- 
tinctly appeared  that  the  advowson  was  referred  to.  Here,  it  is  not 
contended  that  there  is  any  actual  gift  of  this  property  by  .description, 
or  any  thing  which  raises  a  necessary  inference  of  gift  by  the  descrip- 
tion, but  you  have  simply  the  word  "  residue."  It  is  not  like  the 
residue  of  a  person's  estate  generally,  but  it  is  the  residue  of  property 
over  which  she  has  a  disposing  power,  and  therefore  may  be  intended 
to  sweep  in  any  thing,  which  is  not  otherwise  disposed  of.  Yet  it  is 
a  word  extremely  weak  to  raise  the  inference  which  is  attempted  to 
be  raised,  solely  from  the  circumstance  of  the  lady  having  abridged 
in  her  description  of  the  property  the  long  terms  used  by  the  con- 
veyancer in  the  description  in  the  settlement.  That  is  all  that  appears 
to  me  to  be  the  result  of  the  different  descriptions  contained  in  the 
will  from  that  contained  in  the  deed  of  1796.  However,  this  partic- 
ular codicil  has  been  strongly  relied  on,  and  no  doubt  the  defendant 
is  entitled  to  the  benefit  of  this  observation,  that  by  the  third  codicil 
she  does  say  she  has  included  in  her  residue  two  cottages  both  of 
which  are  of  copyhold  tenure,  and  it  appears  that  one  of  these  cottages 
was  not  in  effect  included  in  the  residue ;  one  of  these  cottages  had 
been  specifically  given  to  another  party ;  and,  therefore,  the  inference 
I  am  now  asked  to  raise,  which  is  to  control  the  legal  effect  of  the 
word  "  manor,"  is  to  be  found  in  an  instrument  executed  in  1812, 
five  years  after  the  date  of  the  will,  from  which  it  is  quite  apparent 
she  has  forgotten  one  circumstance,  namely,  how  she  had  disposed 
of  one  particular  cottage  which  she  said  she  had  included  in  the 
residue,  and  which  it  is  clear  she  had  not  done ;  and  from  that  I  am 
to  suppose  she  had  clearly  before  her  mind  the  legal  intention  and 
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object  in  her  will,  and  that  that  intention  and  object  was,  to  com- 
prise the  several  pieces  of  copyhold,  these  several  allotments  which 
are  mixed  up  with  the  freeholds,  and  not  to  include  them  under  the 
gift  of  the  '^  manor."  Now,  I  confess  that  when  I  find  she  had  for- 
gotten part  of  her  will,  and  had  made  one  clear  mistake,  as  it  is  very 
natural  she  would  do  after  a  five  years'  interval  between  the  date  of 
one  instrument  and  the  date  of  the  other,  it  seems  to  me  extremely 
strong  to  say  I  am  to  raise  a  conclusion,  by  way  of  necessary  infer- 
ence from  the  recital  contained  in  the  third  codicil,  of  her  having 
made  that  gift  of  the  copyhold  in  the  residue,  which  after  all,  may 
be  just  as  much  a  failure  of  memory  as  the  failure  of  memory  with 
reference  to  the  gift  of  the  first  piece  of  land.  How  am  I  to.  tell  in 
what  instance  she  has  failed  in  recollecting  the  peculiar  disposition 
of  her  property  ?  How  am  I  to  arrive  at  a  necessary  inference  from 
this  clear  misrecital  as  to  one  ?  How  am  I  to  form  a  clear  inference, 
that  that  recital  as  to  the  second  cottage  is  correct,  although  the 
recital  as  to  the  first  is  erroneous  ?  and,  therefore,  it  must  be  taken 
she  intended  clearly  to  dispose  of  those  copyholds  by  her  residuary 
gift  contained  in  her  will.  It  is  perfectly  plain  that  even  in  a  much 
stronger  ccise  of  Doe  v.  Hxcks^  8  Bing.475,  referred  to  on  the  subject, 
if  you  once  get  a  clear  gift  contained  in  the  will  you  cannot,  on  any 
thing  that  is  in  the  least  the  subject  of  doubt  contained  in  the  codicil, 
raise  an  inference  by  which  the  clear  gift  in  the  will  can  be  in  anj^ 
thing  restricted.  I  think,  therefore,  going  through  the  various  grounds 
suggested,  and  which  certainly  were  suggested  with  considerable 
force,  and  sqme  of  them  —  in  fact,  all  of  them  I  may  say  —  deserving 
considerable  weight  and  attention,  yet,  looking  at  the  several  instru- 
ments, which  I  think  I  am  lawfully  at  liberty  to  look  at,  I  cannot 
arrive  at  the  conclusion  that  it  was  the  intention  of  the  testatrix  to 
sever  the  manor  from  the  copyholds,  and  to  give  the  manor  without 
those  copyholds  which  have  fallen  into  it,  and  to  throw  those  copy- 
holds as  part  of  the  residue  to  be  disposed  of  for  other  purposes  men- 
tioned in  the  will. 

Now,  the  second  branch  of  the  argument  remains  to  be  considered, 
which  was  upon  the  point  of  extinguishment.  I  have  assumed 
throughout,  at  present,  that  the  extinguishment  had  taken  place. 
Then  it  was  urged  by  Mr.  Toller  that  the  extinguishment  must  be 
proved  by  the  plaintiff,  and  that  he  has  not  proved  it  with  regard  to 
lot  1,  and  that  with  regard  to  lots  2,  3,  4,  and  5,  he  asserts  the  con- 
trary is  proved.  He  says,  with  regard  to  lot  1,  the  extinguishment 
is  not  proved  on  this  ground,  that  it  only  appears  in  the  allotment 
that  the  allotment  had  been  made  to  the  then  trustees  as  lords  in 
respect  of  their  right  in  the  soil  of  the  commons ;  that  the  act  of  parlia- 
ment shows  that  there  were  two  manors  in  Watton.  for  it  recites  there 
was  the  manor  of  Watton,  of  which  Mr.  Franklin  was  then  lord, 
and  the  manor  of  RockoUs,  of  which  the  two  Scotts  were  the  then 
lords.  Therefore,  it  may  be  that  Mr.  Franklin  was  entitled  "to  other 
commonable  rights  not  simply  as  lord,  and  with  respect  to  which 
commonable  rights  these  allotments  may  have  been  made  to  him. 
I  think  that  question  is  really  set  at  rest,  when  one  comes  to  look  at 
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the  act  of  parliament,  in  a  very  clear  manner,  because  I  think  it 
appears  on  the  act  of  parliament,  that  any  allotment  to  be  made  in 
respect  of  the  soil  was  only  to  be  made  to  the  lord  as  lord,  in  respect 
of  his  interest  as  lord.  The  passage  in  the  act  is,  "  that  the  commis- 
sioners shall  set  out  and  allot  unto  and  for  the  respective  lord  or  lords, 
lady  or  ladies  of  the  soil  of  the  said  commons  and  waste  lands." 
They  are  called  the  lords  of  the  soil  of  the  said  commons  and  waste 
lands,  the  said  commons  and  waste  lands  being  the  whole  of  the 
commons  and  lands  in  the  act ;  and  they  are  to  allot  to  them  '^  such 
part  of  the  lands  as  in  their  judgment  shall  be  a  full  recompense  and 
compensation  for  his  or  their  right  or  rights  in  or  to  the  said  commons 
or  waste  lands."  Therefore,  it  is  only  as  lords  that  they  are  entitled  to 
the  soil.  The  allotments  are  to  be  made  to  them  in  respect  of  their 
rights  to  the  soil.  The  allotments  are  to  be  of  the  same  tenure  as 
the  several  lands  were  in  respect  of  which  they  are  allotted;  and  this 
piece  of  land  is  allotted  to  Franklin,  he  being  recited  in  the  act  to  be 
lord,  and  stated  in  this  clause  to  be  the  owner  of  the  soil  as  lord.  I 
have  not  any  doubt,  under  these  circumstances,  that  it  is  made  out 
that  that  was  part  of  the  manor,  and  no  question  of  extingnishment 
arises  to  that  lot  It  was  allotted  to  him  as  part  of  the  manor,  and 
taken  by  him  as  a  portion  of  the  manor. 

As  to  the  other  lots,  2, 4,  and  5,  a  much  greater  difficulty  was  started 
by  Mr.  Toller,  and  until  I  came  to  look  at  one  date  which  was  not 
given  to  me,  the  point  seemed  to  me  to  be  involved  in  some  difficulty 
and  obscurity.  The  case  raised  is  this :  As  to  lots  2,  4,  and  5,  the 
lord  never  obtained  the  legal  interest  in  the  copyhold ;  for  those  lots, 
2,  4,  and  5,  were  held  originally  as  copyhold  under  a  settlement  of 
the  15th  of  December,  1763,  by  which  they  were  surrendered  to  the 
same  uses  as  the  freeholds  comprised  in  the  settlement  The  free- 
hold was  settled  to  the  use  of  Thomas  Scott  for  life,  with  a  remain- 
der for  a  jointure  of  100/.  a  year  to  the  wife  for  life,  with  remainder 
to  trustees  for  a  term  of  five  hundred  years  to  secure  jointure  and 
portions,  remainder  to  the  heirs  of  the  body  of  the  wife  of  Thomas 
Scott,  in  fee.  This,  it  was  said,  was  a  contingent  remainder  in  the 
heixs  of  the  body  of  the  wife.  Then  it  is  said,  that  in  1791,  there 
was  an  attempt  to  get  in  this  contingent  remainder ;  and  a  deed  was 
executed  forfeiting  the  contingent  remainder  of  the  freeholds,  or 
operating  as  a  forfeiture ;  a  recovery  was  suffered,  attempting  to  bar 
this  contingent  remainder  in  the  copyholds,  which,  as  was  truly  said, 
would  not  have  that  effect  Then  it  was  further  said  that  in  1815, 
and  not  till  then,  this  copyhold  interest  in  the  heirs  of  the  body  of 
the  wife  of  Scott  was  got  in ;  and  accordingly,  not  having  been  got  in 
up  to  that  time,  and  not  being  capable  of  passing  by  the  will  of  the 
testator,  Thomas  Scott  the  elder,  the  copyhold  land  never  had  got 
into  the  possession  of  the  lord,  and  the  extinguishment  consequently 
had  never  taken  place.  Thomas  Scott  the  elder,  after  this  transac- 
tion, (the  date  of  his  death  is  not  material,  except  that  he  died  before 
1804,)  devised  this  property  by  his  will.  His  devisees  were  his  two 
sons,  Thomas  Scott  and  Charles  L.  Scott,  and  Grigson ;  and  they 
executed  the  bargain  and  sale  of  the  6th  of  April,  1804 ;  and  the 
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question  is,  whether  they  had  then  such  an  interest  as  would  be  suffi- 
cient to  extinguish  the  copyhold.  Mr.  Toller  says  the  contingent 
remainder  was  not  destroyed,  because  the  lord's  interest  supported 
it ;  and  that  is  certainly  true  with  reference  to  any  attempt  to  extin- 
guish it ;  but  the  facts  were  these :  Scott  was  tenant  for  life,  with 
remainder  to  the  use  of  the  jointure,  with  remainder  to  the  heirs  of 
the  body  of  the  wife,  with  a  reversion  to  himself  in  fee.  The  wife 
appears  to  have  died  in  1812.  The  consequence  is  this —  then  when 
Scott,  the  tenant  for  life,  died,  there  being  a  contingent  remainder  to 
the  heirs  of  the  body  of  the  wife,  the  wife  being  living  for  several 
years  after  the  death  of  the  tenant  for  life,  the  contingent  remainder 
never  took  effect ;  and,  therefore,  the  reversion  in  fee  fell  into  Scott 
at  once.  The  authorities  are  perfectly  clear  upon  that,  that  although 
the  lord's  interest  supports  a  contingent  remainder  to  prevent  its 
being  destroyed  by  any  tortious  act,  yet  there  are  contingent  remain- 
ders in  copyhold  as  well  as  in  freehold ;  and  these  contingent  remain- 
ders must  take  effect  at  the  moment  when  the  particular  estate 
determines,  or  they  will  never  take  effect  at  all.  Lme  v.  Pannellj  1 
Rolle,  438,  referred  to  in  Oilberts  Tenures^  p.  266,  and  Habergham 
v.  Vincent^  2  Yes.  jun.  233.  Accordingly,  therefore,  the  contingent 
remainder  to  the  heirs  of  the  wife  Jiever  did  and  never  could  have 
taken  effect;  and  on  the  death  of  Scott,  when  it  ought  to  have  taken 
effect,  the  reversion  in  fee  had  fallen  in,  and  it  passed  by  his  will ; 
and  the  parties  interested  in  the  copyhold  under  the  will  of  Scott 
were  capable  of  making  that  bargain  and  sale,  and  having  made  that 
bargain  and  sale,  the  copyhold  passed  to  the  lord  sufficiently  to  extin- 
guish it  in  the  manor.-  That,  accordingly,  clears  the  right  as  to  lots 
2,  4,  and  5,  and  makes  the  extinguishment  complete  as  to  them. 

The  remaining  lot,  lot  3,  stands  on  a  different  footing.  This  prop- 
erty was  comprised  in  Crockley's  settlement,  by  which  freehold 
estates  were  settled  to  Crockley  for  life,  remainder  to  Thomas  Scott 
for  life,  remainder  in  strict  settlement ;  and  there  was  a  covenant  to 
surrender  the  copyholds  to  the  same  uses.  In  that  deed,  also,  was 
contained  a  power  of  sale  to  the  husband  and  wife,  by  which  they 
were  enabled  to  sell  the  property.  In  1791,  Crockley  was  admitted 
to  the  uses  of  the  settlement.  In  1795,  Scott  and  his  wife  were  ad- 
mitted for  their  lives,  and  the  life  of  the  survivor  of  them ;  and  there 
was  nothing  further  said  on  that  admission ;  and,  therefore,  the  copy- 
hold stood,  in  fact,  limited  to  the  uses  of  the  settlement,  with  this  ad- 
mission of  Scott  and  his  wife.  But,  Mr.  Toller  said  that  the  admis- 
sion of  Scott  and  his  wife  let  in  all  the  subsequent  uses  of  the  settle- 
ment, which  were  uses  in  strict  settlement  in  remainder;  and  no 
doubt  the  admission  of  the  tens^nt  for  life  is  the  admission  of  those  in 
remainder,  but  at  the  same  time  subject  to  the  uses  of  the  settlement 
But  the  power  of  sale  remained  in  Scott  and  his  wife,  and  this  power 
of  sale  was  exercised  in  the  year  1804,  and  a  surrender  was  made  in 
the  same  year.  That  was  a  perfectly  legitimate  surrender.  They 
had  a  power  of  sale,  which  displaced  all  the  other  parties  interested, 
and  the  lord  was  perfectly  right  in  admitting  the  parties  entitled 
under  that  surrender.    I  think,  therefore,  in  conclusion,  that  the  whole 
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of  these  five  lots  did  clearly  pass  to  the  parties  who  were  deyisees  of 
the  manor,  in  contradistinction  to  the  tnistees  who  were  devisees  of 
the  residue.  ^ 

Then  arises  the  question  npon  the  statute  of  limitations.  If  it  had 
been  at  law  upon  a  mere  legal  title^  the  plaintiff,  in  effect,  did  not' 
acquire  any  title  on  which  he  could  sue  until  1849 ;  and  the  parties, 
having  taken  with  full  knowledge  of  all  the  instruments,  must  be 
taken  to  have  acquired  the  property,  with  all  the  rights  attaching  to 
it;  and  nothing  has  passed  to  them  but  a  dry  trust.  Supposing  that 
I  am  right  in  the  decision  that  I  have  come  to  as  to  the  testamentary 
appointment,  it  is  simply  handing  over  that  trust  estate  from  one 
party  to  another,  subject  to  all  the  trusts  and  liabilities,  the  necessary 
consequence  of  their  being  affected  with  notice  of  the  trusts.  There- 
fore, I  do  not  think  the  statute  of  limitations  has  any  application 
either  to  the  plaintiff's  right  to  recover  at  all,  or  tp  limit  the  extent 
of  his  right  to  such  recovery.  I  think  these  parties  must  be  held  to 
have  been  trustees  from  1881  of  the  rents  and  profits  for  the  plaintiff; 
and.  the  consequence  will  be,  that  a  decree  must  be  made,  declaring 
that,  under  and  by  virtue  of  the  appointment,  the  five  lots  in  question 
passed  under  the  devise  of  the  manor  of  Watton  Hall,  and  that  the 
same  became  vested  in  the  plaintiff  on  the  death  of  his  brother,  as 
tenant  in  tail ;  and  the  plaintiff  having  barred  the  entail,  I  must  direct 
the  defendant,  Sallitt,  to  concur  with  all  necessary  parties  in  convey- 
ing the  said  several  pieces  of  land  to  the  plaintiff,  free  fro^i  incum- 
brances created  since  the  death  of  the  testatrix.  Then,  there  must  be 
an  account  of  rents  and  profits  received  by  Buxton  in  his  lifetime, 
since  the  plaintiff's  title  accrued,  and  also  by  his  devisees  since  his 
death,  until  the  purchase  by  Sallitt;  then,  an  account  of  rents  and 
profits  received  by  SaUitt  since  that  time,  and  an  inquiry  of  what  the 
property  in  question  consists.  There  will  be  no  costs  on  either  side, 
as  the  difficulty  has  been  occasioned  by  the  way  in  which  the  testa- 
trix has  expressed  her  intentions  in  her  will. 

The  defendants  appealed  from  this  decree. 

The  Solicitor-Generalj  RoUj  and  Belwpn^  for  the  plaintiff 

Wigrom  and  ToUer^  for  the  defendant,  Sallitt.  On  the  question  as 
to  the  period  to  which  the  accounts  of  the  rents  and  profits  should 
be  carried  back,  the  following  cases  were  cited :  Cholmondeley  v. 
Clinton,  2  J.  &  W,  175 ;  Habergham  v.  Vincent,  2  Ves.  jun.  204 ; 
Drummond  v.  The  Duke  of  St.  Albans,  5  Ves.  432 ;  The  Attorney- 
General  v.  The  Corporation  of  Exeter,  2  Russ.  45 ;  Pickett  v.  Loggon^ 
14  Ves.  215;  Edwards  v.  Morgan,  MC\e.  654;  Bowes  v.  The  East 
London  Waterworks,  3  Mad.  375;  Clarke  v.  Yonge,  5  Beav.  523; 
Grant  v.  Ellis,  9  Mee.  &  W,  113 ;  The  Dean  of  Ely  v.  Bliss,  2  De  G. 
M.  &  6.  459 ;  s.  c.  19  Eng.  Bep.  190. 

At  the  conclusion  of  the  argument,  their  lordships  gave  judgment, 
affirming  the  decision  of  the  ^ce- Chancellor  upon  the  principal  quea* 
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lion,  and  reserving  for  consideration  the  question,  from  what  time 
the  plaintiff  was  entitled  to  an  account  of  the  rents. 

January  14.  The  Lord  Chancellor,  (Lord  Cranworth.)  This 
case  stood  over  for  the  court  to  give  judgment  on  one  point  only, 
which  was  as  to  the  period  of  time  during  which  the  account  was  to 
be  directed  in  favor  of  the  plaintiff.  Now,  the  way  in  which  I  view 
the  case  is  this :  if  the  property  had  not  been  in  trustees,  but  had 
been  a  mere  legal  devise,  the  plaintiff,  in  an  action  of  trespass  for 
mesne  profits,  might  have  recovered  all  the  rents  that  accrued  due 
during  his  minority:  of  that  there  can  be  no  doubt;  because,  although 
in  such  an  action  the  defendant  might  have  pleaded  the  old  statute 
of  limitations  of  James  the  First,  yet  the  plaintiff  could  have  replied 
to  that,  that  during  that  time  he  was  an  infant,  and  it  would  have 
been  a  good  replication,  and,  consequently,  the  plaintiff  would  have 
recovered  the  whole  of  the  rents.  Now,  that  being  so,  I  should  be 
very  loath,  indeed,  to  introduce  any  rule  which  should  make  a  distinc- 
tion, in«this  respect,  between  that  which  is  technically  an  equitable 
estate  and  that  which  is  technically  a  legal  estate.  Such  distinctions 
are  rather  discreditable  to  our  institutions,  when,  in  truth,  there  is  no 
difference.  It  is  a  mere  formal  difference  that  persons  not  familiar 
with  the  law  would  not  understand.  The  principle  ought  to  be  the 
same  in  both  courts ;  or  I  should  have  said  rather,  it  was  a  case  in 
which  the  principle  cequitas  sequUur  legem  ought  to  prevail. 

Now,  in  order  to  show  that  that  was  not  so,  the  case  which  was 
mainly  relied  on  was  that  of  Drummond  v.  The  Duke  of  St.  Albans. 

Before,  however,  I  advert  to  that,  having  looked  through  the  author- 
ities, I  will  call  attention  to  some  of  the  more  leading  ones  in  chro- 
nological order,  which  will  illustrate  my  view  of  the  case ;  and  the 
earliest  I  shall  advert  to  is  the  case  before  Lord  Hardwicke,  of  Dormer 
v.  Forteicue^  3  Atk.  124.  I  cite  it  only  for  the  purpose  of  some  observa- 
tions of  Lord  Hardwicke  which  are  to  be  found  in  3  Atk.  130.  Lord 
Hardwicke  says :  '^  But,  as  I  said  before,  there  are  several  cases  where 
this  court  does  decree  an  account  of  rents  and  profits,  and  that  from 
the  time  the  title  accrued.  As  where  a  man  brings  his  bill  in  this 
court,  where  there  is  a  trust,  and  upon  a  mere  equitable  title ;  there 
he  shall  recover  the  estate,  and  the  court  will  give  him  an  account  of 
the  rents  and  profits,  and  that  from  the  time  the  title  accrued,  unless 
upon  special  circumstances ;  and  then  they  will  restrain  it  to  the  time 
of  bringing  the  bill ;  as  where  the  defendant  had  no  notice  of  the 
plaiutiffs  title,  nor  had  the  deeds  and  writings  in  his  custody,  in 
which  the  plaintiffs  title  appeared,  or  where  the  title  of  the  plaintiff 
appeared  by  deeds  in  a  stranger's  custody.  So  where  there  hath 
been  any  default  or  laches  in  the  plaintiff  in  not  asserting  his  title 
sooner,  but  he  has  lain  by,  there  the  court  has  often  thought  fit  to 
restrain  it  to  the  filing  of  the  bill  So,  in  the  case  of  a  bill  brought 
by  an  infant  to  have  possession  of  the  estate,  and  an  account  of  rents 
and  profits,  the  court  will  decree  an  account  from  the  time  the  infant's 
title  accrued ;  for  every  person  who  enters  on  the  estate  of  an  infant 
enters  as  a  guardian  or  bailiff  for  the  infant"     Therefore,  the  prin- 
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ciple  said  down  is,  that,  unless  there  be  laches  or  some  unfair  dealing, 
or  something  which  is  to  take  it  out  of  what  Lord  Hardwicke  con- 
siders to  be  the  general  rule,  primd  facie  the  party  is  to  account  for 
rents  during  that  time  which  is  equivalent  to  accounting  for  the 
whole,  namely,  during  the  time  he  has  been  in  possession.  Now  the 
next  case  in  point  of  date —  I  do  not  mean  to  say  there  may  not  be 
many  intermediate  ones — but  the  next  case  is  one  before  Sir  William 
Grant,  of  Pettiward  v.  PrescoU^  7  Ves.  541.  All  the  cases  I  am  now 
going  to  cite,  except  Drummond  v.  TTie  Duke  of  St,  Albans^  were  all 
cases  very  much  relied  upon  by  the  defendant  as  being  cases  where  the 
coart  had  not  decreed  an  account  of  rents  and  profits  from  any  earlier 
period  than  the  filing  of  the  bill,  or  a  period  something  much  more 
recent  than  the  accruing  of  the  title.  But  I  think  that  they  will  all 
be  found  to  have  depended  on  special  circumstances.  The  first  I 
refer  to  is  the  case  of  Pettiward  v.  Prescottj  which  was  in  the  year 
1802,  before  Sir  William  Grant.  The  facts  of  the  case,  as  far  as 
they  are  necessary  to  be  mentioned  here,  are  simple.  Richard  Astley 
gave  a  copyhold  estate  to  Mr.  Roger  Pettiward,  and  gave  all  the 
residue  of  his  property  to  his  brother.  It  was  supposed,  and  I 
imagine  correctly  supposed,  that  there  was  some  defect  in  the  devise 
of  the  copyhold  estate,  so  that  the  brother  took  possession  of  the 
copyhold  estate  as  well  as  of  the  residne  of  the  property.  But  the 
bill  was  filed  by  Pettiward  ,for  the  purpose  of  establishing  an  equit- 
able title  on  the  ground  that  the  doctrine  of  election  was  applicable, 
and  that  Pettiward  was  entitled  to  the  estate,  although  not  legally 
devised  to  him ;  that  the  brother  would  be  absolute  devisee,  except 
for  the  copyhold  estate,  and  was  bound  to  make  his  election.  Hav- 
ing disposed  of  that.  Sir  William  Grant  goes  on  thus :  "  With  respect 
to  the  other  point,  there  ought  to  be  no  account  beyond  the  filing  of 
the  bill.  There  is  no  inlant,  no  breach  of  trust,  in  the  case,"  from 
which  I  infer  that,  if  it  had  been  the  case  of  an  infant.  Sir  William 
Grant  would  have  held  he  must  have  given  an  account  for  bygone 
rents.  ^^  There  is  no  infant  or  breach  of  trust  in  the  case.  John 
Astley  lives  and  dies  in  the  belief  that  no  claim  was  to  be  made  upon 
him,"  he  was  not  put  to  his  election.  *'  Under  that  supposition  he 
disposes.  Upon  that  supposition  those  deriving  under  him  deal  with 
it ;  and  after  a  lapse  of  tinie  nearly  sufficient  to  bar  the  legal  reniedy, 
if  any  there  had  been,  for  the  estate,  this  plaintiff  asks  not  only  the 
estate,  but  the  whole  rents  and  profits  from  the  time  the  title  accrued, 
which  he  has  been  so  tardy  in  asserting.  Constructively,  it  is  true, 
the  heir  was  a  trustee  of  the  rents  and  profits  of  the  estate  bound  by 
the  will ;  but  it  does  not  follow  that  he  is  always  so.  In  Dormer  v. 
Fortescuej  Lord  Hardwicke  says,  upon  special  circumstances,  even  in . 
case  of  a  trust,  the  court  will  restrain  the  account  to  the  time  of 
bringing  the  bill;  and  he  specifies,  as  one  instance,  default  and 
neglect  in  not  filing  the  bill  sooner,  and  says,  the  court  has  often 
thought  fit  to  restrain  it.  The  plaintiff,  therefore,  ought  in  this  case 
to  be  restrained  from  carrying  the  account  further  back."  That  is  to 
say.  Sir  William  Grant,  admitting  the  general  principle,  w€w  to  follow 
the  rule  of  law  and  to  give  the  account  during  the  whole  period  of 
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time,  says  in  that  case  of  Peitiward  v.  PreseoU^  there  are  circum* 
stances  here  that  are  within  the  exception  laid  down  by  Lord  Hard- 
wicke,  and  which  justify  me  in  not  giving  the  account  back  to  that 
remote  period.  The  next  case  in  point  of  date  was  one  in  1807, 
before  Lord  Eldon,  of  Pickett  v.  Logg-on.  I  have  the  case  before  me, 
but  it  does  not  bear  very  distinctly  upon  the  subject  It  was  a  case 
in  which  a  bill  was  filed  to  set  aside  a  deed  that  had  been  made  by 
the  plaintiffs,  on  the  ground  that  the  plaintiffs  had  been  imposed 
upon,  or  at  least,  there  had  been  some  dealing  with  them  in  a  way 
that  this  court  would  consider  to  be  an  imposition  on  them.  They 
were  very  poor  people.  The  husband  of  one  was  transported,  and 
they  were  in  very  humble  circumstances,  living  by  their  daily  labour. 
I  need  not  go  into  the  case ;  but  Lord  Eldon,  after  great  investigation 
in  that  case,  was  of  opinion  that  the  plaintiffs,  in  spite  of  the  con- 
siderable lapse  of  time,  did  make  out  a  case  for  setting  aside  the 
transaction.  The  sale  that  had  taken  place  was  a  sale  of  the  interest 
of  the  plaintiffs,  if  a  certain  brother  of  theirs  was  dead.  The  question 
was,  whether  the  brother  was  dead.  If  he  was,  they  had  the  estate, 
and  were  the  heiresses  at  law.  If  he  was  not  dead,  they  had  no 
interest  at  all.  Therefore,  they  had  a  sort  of  interest  in  the  dark.  But 
the  question  was,  whether  the  brother  was  alive.  Well,  this  trans- 
action took  place  in  1788.  They  found  out  about  1792  or  1793  that 
the  brother  had  been  dead,  and  consequently  that  their  title  was  good. 
Then  they  filed  a  bill  to  set  aside  the  transaction,  but  I  suppose  in 
consequence  of  their  not  having  good  advice,  or  not  having  the 
means  of  proceeding,  the  bill  was  brought  to  a  hearing,  and  the  bill 
was  dismissed  by  default,  and  that  dismissal  was  enrolled.  It  was 
thought  that  that  concluded  the  case ;  but  afterwards  the  parties  filed 
a  new  bill  in  1812 ;  and  Lord  Eldon,  having  gone  minutely  into  the 
case,  was  of  opinion  that  it  was  competent  for  them  to  do  so,  not- 
withstanding the  dismissal  of  the  former  suit '  Then  Lord  Eldon,  in 
three  or  four  words  at  the  end,  said,  I  am  disposed  to  think  that  the 
account  here  ought  not  to  go  further  back  than  the  filing  of  the  bill, 
'  on  the  ground  that  they  were  negligent  of  their  rights.  Although  the 
expression  is  in  that  doubtful  form,  I  have  no  doubt  that  the  decree 
was  drawn  up  accordingly,  and  tKat  it  may  be  taken  as  an  authority 
that,  under  the  circumstances  of  the  cs^e,  Lord  Eldon  thought 
there  ought  to  be  no  account  beyond  the  period  of  the  filing  of 
the  biU. 

Then  the  next  case,  chronologically,  is  a  case  before  Sir  John  Leach, 
of  Bowes  V.  The  East  London  Waterworks.  In  that  case,  Mr.  Bowes 
was  tenant  for  life,  with  remainder  to  his  first  and  other  sons,  of  cer- 
tain leaseholds,  the  legal  estate  of  which  was  in  the  trustees ;  and  the 
trustees  having  power  during  the  minority  of  any  tenant  for  life  to 
lease  the  property,  they  took  on  themselves  to  lease  after  the  minority 
had  expired.  The  tenant  for  life,  supposing  the  leases  to  be  all  good, 
acquiesced  in  it,  although  it  was  in  truth  not  a  lease  binding  on  him, 
because  it  was  a  lease  in  breach  of  trust  I  think  there  were  also 
some  other  objections,  to  which  it  is  not  necessary  to  advert  The 
bill  was  filed  to  set  aside  these  leases  after  an  acquiescence  in  them  for 
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nine,  years ;  and  Sir  John  Leach  held  that  they  were  to  be  set  aside : 
that  they  were  leases  granted  not  in  pursuance  of  the  power.  Then 
he  goes  on  thus  in  his  judgment:  ''It  is  said  that  the  plaintiffi 
having  received  the  rent  for  nine  years,  has  precluded  himself  from 
equitable  relief  in  respect  of  the  leases  if  he  were  otherwise  entitled 
to  it  If  the  plaintiff,  when  he  succeeded  to  the  property,  had,  with 
full  knowledge  of  the  imperfection  of  the  leases,  and  in  consideration 
and  in  consequence  of  the  defendants  agreeing  to  continue  tenantS| 
consented  to  leave  them  undisturbed,  that  would  have  amounted  not 
to  a  confirmation  of  the  lease,  because  he  could  not  confirm  for  those 
who  stood  behind  him,  but  to  an  agreement  by  which  I  should  have 
held  him  bound  for  his  life,  if  the  leases  continued  so  long.  But  it  is 
plain  that  this  plaintiff  during  th^  receipt  of  the  rent  was  wholly 
unaware  of  the  imperfection  of  the  leases.  The  plaintiff,  however, 
ought  to  have  looked  into  his  rights,  and  as  by  his  negligehce  to 
obtain  information  with  ^respect  to  them  and  to  assert  them,  the 
lessees  may  have  been  led  to  expenditure  on  the  premises,  the  benefit 
of  w4dch  they  will  now  lose,  I  shall  not  direct  an  account  beyond  the 
filing  of  the  bill,  nor  shall  I  give  the  plaintiff  costs."  That  again 
proceeds  upon  the  ground  that  the  case  was  an  exception  and  not 
coming  within  the  general  rule,  that  the  party  ought  to  have  been 
more  alive  to  his  interest,  and  that  he,  by  lying  by,  had  led  parties  to 
expect,  or  to  act  upon  the  notion  that  they  had  this  property  which 
he  alone  might  have  disturbed  and  did  not  disturb,  and  so  he  might 
have  led  parties  into  an  expenditure;  and  therefore  Sir  J.  Leach 
thought  it  unjust  that  he  should  have  any  account  beyond  the  filing* 
of  the  bill.     That  was  still  an  exception. 

Then,  there  is  another  case  which  came  on  two  years  afterwards, 
of  Edwards  v.  Morgan,  before  Alexander,  C.  B.  That  will  be  found 
to  be  entirely  an  exception.  That  was  the  case  of  certain  leaseholds 
to  which  a  Mrs.  Jones  was  entitled  absolutely  on  her  second  marriage 
with  Thomas  Thomas;  and,  upon  that  occasion,  she  assigned  the 
leasehold  property  to  trustees  to  secure  certain  charges,  and,  subject 
to  those  charges,  in  trust  for  Thomas  Thomas ;  and,  after  the  death 
of  either,  then  to  the  survivor.  The  marriage  took  effect.  She  sur- 
vived. She  had  three  daughters,  and,  by  her  will,  she  gave  the  whole 
of  the  property  to  one  of  her  daughters,  Margaret ;  and  Margaret 
married  Mr.  Edwards.  Edwards  thinking  (it  does  not  exactly  appear 
how  or  why)  that  he  was  not  entitled,  but  that  the  other  brothers  and 
sisters  were,  and  having  entered  on  the  property  as  ei^ecutor,  he  put 
the  other  parties  into  possession  of  the  property.  He  then  found 
afterwards  it  was  his  own ;  that  is,  his  wife  was  dead,  and  he  repre- 
sented her ;  and,  under  those  circumstances  he  filed  a  bill  to  establish 
a  title.  There  was  some  question  whether  there  had  been  an  election 
or  not;  but,  finally,  the  plaintiff  established  the  title  to  this  property; 
and  so  the  Lord  Chief  Baron  decreed.  ''  Then  (says  the  Lord  Chief 
Baron)  comes  the  question  relating  to  the  rents  and  profits,  and  I  am 
of  opinion  that  the  plaintiff  is  only  entitled  to  the  rents  and  profits 
from  the  time  of  filing  the  bilL  I  apprehend  that  to  be  the  practice 
and  the  rule  of  the  court  in  such  cases."   What  the  Chief  Baron  says, 
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in  effect,  is :  ^ Yon,  Mr.  Edwards,  yourself  put  the  parties  into  posses* 
sion :  you  are  not  estopped  from  asserting  voar  title  afterwards ;  but 
if  you  put  the  parties  into  possession,  and  you  afterwards  file  a  bill 
to  turn  them  out,  on  the  ground  that  you  are  entitled  to  possession, 
although  I  think  you  are  right,  and  I  will  establish  youi  possession, 
yet  I  will  not  give  you  an  aocount  of  the  rents  during  the  term  you 
put  them  in  possession;'  and  he  refers  to  the  case  of  Pettiward  ▼• 
PrescoU  as  an  authority  for  that.  That  is  founded  on  extremely  good 
sense.  The  proposition  that  any  one  having  put  a  party  into  pos* 
session  saying  as  much  as  this :  You  may  take  possession  of  the 
estate  because  it  is  yours,  —  and  then  that,  ten  years  afterwards,  the 
party  who  had  done  this  might  file  a  bill  and  turn  them  out,  and 
make  them  account,  would  be  an  extraordinary  proposition.  There, 
^ain,  the  analogy  of  law  holds,  because  I  cannot  bring  an  action 
against?  a  party,  who  is  a  mere  tenant  at  will,  for  trespass  for  mesne 
profits  until  I  have  given  him  notice  to  go  out,  and  I  have  demanded 
possession.  That,  I  suppose,  is  what  the  learned  counsel  in  that 
cai^e  meant  when  he  asked  for  an  account  from  the  time  of  denAnd- 
ing  the  estate.  Therefore,  in  that  case  also,  as  well  as  others  to 
which  I  have  adverted,  the  general  principle  was  clearly  recognized, 
a,nd  the  account  was  limited  to  the  short  period  of  filing  the  bill,  only 
on  the  ground  that  there  were  special  circumstances  which  took  it 
out  of  the  general  rule. 

Then,  there  were  two  other  cases  referred  to.  One  was  the  case 
of  The  Attorney'  General  v.  The  Corporation  of  Exeter ^  which  I  do 
not  think  has  any  particular  bearing  on  this  case,  for  that  was  a  bill 
against  certain  trustees  of  a  charity  to  account  for  charity  funds, 
upon  the  ground  that  they  had  been  throughout  erroneously  applied, 
and  the  court  would  not  give  a  decree  except  from  the  time  of  filing 
the  bill,  on  the  ground  that  it  would  be  the  height  of  injustice  towards 
trustees  who,  it  was  not  pretended,  had  misapplied  the  funds  in  the 
sense  of  misappropriating  any  thing,  but  had  applied  them  in  a  differ- 
ent course  of  charity  from  what  they  ought  to  have  done.  Under 
those  circumstances,  Lord  Eldon  (I  think  it  was)  said  the  course  of 
the  court  was  not  to  visit  trustees  with  bygone  rents,  but  only  to 
make  them  account  from  the  time  when  they  were  called  upon  to 
account,  and  the  error  was  pointed  out. 

The  only  other  case  was  a  case  before  the  late  Master  of  the  Rolls, 
Lord  Langdale,  of  Clarke  v.  Yonpe.  That  was  a  case  in  which  there 
was  a  rector  o4  a  parish  and  a  portioner  of  a  parish.  A  half  of  the 
tithes  belonged  to  the  rector,  and  a  half  to  the  portioner ;  but  the  two 
tithes  became  united  in  the  same  person.  In  that  state  of  things,  the 
tithe  commutation  took  place.  Then,  there  was  one  gross  sum  allot- 
ted  for  the  tithes,  but  the  tithe  of  the  portioner  and  the  tithe  of  the 
rector  afterwards  came  to  be  severed,  and  the  question  was,  whether 
this  court  could  not  find  the  means  of  setting  right  the  great  injustice 
that  would  otherwise  be  done  if  there  was  no  remedy  in  this  court; 
namely,  that  the  rector  would  go  off  with  the  whole  of  the  tithes,  half 
of  which  belonged  to  the  portioner.  Lord  Langdale  held  that  there 
was  jurisdiction  to  set  that  right,  and  decreed  accordingly.  But,  then, 
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Lord  Langdale  said,  jnst  on  the  same  principle  that  operated  on  the 
mind  of  the  Chief  Baron  in  that  case  of  Edwards  v.  Morgan^  I  shall 
not  give  you  any  account  of  the  bygone  tithes ;  you  have  created  all 
the  embairassment ;  you  have  put  the  parties  in  such  a  situation  that 
they  went  on  very  naturally  to  receive  the  tithes  until  the  time  when 
you  asserted  your  title.  1  shall  give  yon  no  account  at  all.  And, 
indeed,  Lord  Langdale  took  the  strong  course  of  not  only  giving 
them  no  bygone  rents  and  depriving  them  of  the  costs,  but  of  actually 
making  the  plaintiff  pay  the  costs  of  the  suit,  because  he  said  the  de- 
fendants very  properly  might  say,  I  will  not  give  up  this  until  I  am 
compelled  to  give  it  up,  and  until  it  is  adjudicated  against  me.  I 
own'  I  do  not  quite  follow  that  latter  view  of  the  case.  Perhaps 
further  investigation  might  make  it  appear  to  be  all  right ;  but  I  only 
refer  to  that  to  show  the  way  in  which  Lord  Langdale  considered  it* 
Now,  if  those  were  all  the  authorities,  it  seems  to  roe  that  they  are 
perfectly  uniform.  Lord  Hardwicke  lays  down  the  law  distinctly  in 
Dormer  v.  Fortescue ;  and  all  the  cases  that  have  been  relied  upon, 
as  showing  that  a  different  principle  has  been  acted  upon,  have  all 
gone  upon  the  ground  that  there  were  special  circumstances  that  put 
the  case  out  of  that  general  principle.  I  say  all  the  cases ;  but,  un- 
doubtedly, that  case  of  Drummond  v.  The  Duke  of  SL  Albans,^  has  an 
aspect  of  considerable  difficulty.  In  that  case,  the  proceeds  of  an 
office,  I  think  of  registrar  of  this  court,  were  assigned  to  certain  trus- 
tees for  Gteorge  Duke  of  St.  Albans,  and,  on  his  death,  the  person 
who  was  not  the  party  entitled  to  it,  took  possession.  He  was  in 
receipt  of  the  rents.  They,  in  truth,  belonged  to  the  infant  plaintiiSl 
However,  they  were  received  by  the  other  parties,  they  supposing 
that  they  went  with  the  title.  Under  these  circumstances,  the  infant 
plaintiff  filed  a  bill  for  an  account  and  to  establish  his  title.  Lord 
Loughborough  decreed  an  account  Then  the  question  arose  as  to 
the  period  of  time  for  which  he  should  have  the  account  In  that 
case,  I  think,  Lord  Loughborough  states  the  rule  perfectly  correctly, 
but  the  question  is,  whether  it  was  applied  rightly.  I  am  not  clear 
that  it  was  not ;  but  if  it  was,  it  was  only  applied  rightly  because  it 
is  inapplicable  to  the  present  case.  What  Lord  Loughborough  says 
is,  there  ought  to  be  no  decree  beyond  that  which  the  party  would 
have  had  at  law.  That,  I  think,  is  very  correct  The  question  is, 
from  what  time  would  the  party  be  entitled  to  an  account  at  law  ? 
There  is  no  doubt  that,  in  the  present  case,  the  party  would  have  had 
the  value  of  the  rents  at  law  from  the  time  his  title  accrued.  K  there 
be  not  something  to  explain  that  decision,  then,  I  confess,  I  cannot 
conceive  that  that  case  squares  with  the  other  authorities.  No  doubt 
the  duke  ought  not  to  have  had  an  account  for  a  longer  period  than 
he  could  have  had  the  value  at  law,  from  the  time  his  title  accrued. 
I  confess,  that  if  this  case  cannot  be  explained  by  some  doctrine  of 
that  sort,  I  do  think  it  does  not  square  with  the  other  authorities,  and 
cannot  be  considered  as  law.  It  is  inconsistent  with  what  was  said 
by  Sir  William  Grant,  by  Alexander,  C.  B.,  by  Sir  John  Leach,  and 
by  Lord 'Langdale;  and  if  I  am  to  decide  between  the  two,  I  must 
decide  in  favor  of  that  long  stidng  of  authorities  and  ^igainst  the 
authority  of  Lord  Loughborough. 
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I  cannot  understand  how  any  limitation  of  the  right  of  an  infant 
can  be  introduced  on  the  doctrine  of  laches*  An  infant  files  his  bill, 
and,  in  this  case,  within  a  twelvemonth  after  he  comes  of  age.  There 
was  no  laches.  .  What  is  there  to  prevent  him  from  having  the  same 
right  in  equity  as  he  would  have  had  at  law,  namely,  an  account  of  the 
rents  and  profits  during  the  whole  period  that  his  title  has  accrued  ? 

I  confess  I  come  to  this  conclusion  against  my  own  wishes,  (if  a 
judge  can  have  wishes  upon  a  case,)  because  undoubtedly  one  feels 
it  as  a  hard  case.  No  doubt  there  was  no  fraud  here,  but  we  must 
merely  look  at  what  the  rights  of  the  parties  are.  The  defendants 
held  the  estate  with  full  notice  on  their  title  deeds  that  it  was  the 
estate  of  the  infant  Having  done,  so,  they  must  abide  the  conse- 
quences and  account  for  the  rents  and  profits  during  the  period  that 
they  so  held» 

I  am  authorized  to  say  that  I  have  had  an  intimation  firom  the  Lord 
Justice,  Knight  Bruce,  and  he  takes  the  same  view. 

Turner,  L.  J.  The  sole  question  reserved  in  this  case  was  whether 
the  account  of  rents  which  has  been  carried  back  to  the  year  1831, 
when  the  plaintiff's  title  accrued,  ought  to  have  been  limited  to 
any  less  remote  period  ?  It  was  insisted  by  the  defendant  that  it 
ought  not  to  have  been  carried  back  beyond  the  filing  of  the  bill,  or 
at  all  events  for  more  than  six  years  before  that  date ;  and  many  cases 
were  cited  in  support  of  the  position,  that  the  former  of  these  limits 
ought  to  have  been  adopted  under  the  circumstances  of  the  present 
case.  I  have  carefully  examined  the  cases  which  were  referred  to, 
and  very  many  others  bearing  upon  this  question,  and  I  think  that 
they  may  fairly  be  said  to  establish  the  general  position  that  in  cases 
of  adverse  possession,  where  there  is  no  trust,  no  infancy,  no  fraudy 
no  suppression ;  where,  in  short,  there  is  a  mere  bond  fide  adverse  pos-* 
session,  it  is  not  according  to  the  course  of  the  court  to  carry  back 
the  account  of  rents  beyond  the  filing  of  the  bill.  The  general  rule 
is  so  laid  down  by  Lord  Eldon  in  JPuUeney  v.  Warren^  6  Ves.  93,  and 
by  Alexander,  C.  B.,  in  Edwards  v.  Morgan.  The  rule,  therefore, 
admits  of  no  doubt ;  and  it  is  important  only  with  reference  to  the 
present  case  to  observe  the  reason  on  which  the  rule  is  founded. 
Lord  Eldon  thus  states  the  reason :  ^  It  is  the  party's  own  fault  that 
he  did  not  file  the  bill  sooner ; "  and  the  cases  which  furnish  us  with 
instances  of  the  exception  to  the  rule  lead  us  to  the  same  conclusion 
as  to  the  foundation  on  which  the  rule  is  rested.  This  was  remarked 
by  Sir  W.  Grant,  in  Pettiward  v.  PrescoU.  Lord  Hardwicke,  in  Dor^ 
mer  v.  Fortesctiej  states  the  case  of  trust  as  one  in  which  the  account 
will  be  carried  back,  but  at  the  same  time  adds  that  even  in  such  a 
case  it  will,  under  special  circumstances,  be  limited  to  the  time  of 
filing  the  bill,  and  specifies  default  or  laches  in  the  plaintiff  as  one 
of  the  instances  in  which  it  will  be  so  limited ;  and  in  Pettiward  v. 
PrescoU^  itself  a  case  of  constructive  trust,  the  account  was  limited 
to  the  time  of  the  bill  being  filed,  upon  the  very  ground  of  delay.  In 
Forder  v.  Wade,  4  Bro.  C.  C..521 ;  another  case  of  equitable  title, 
the  account  was  limited  to  the  time  of  filing  the  bill,  as  I  have  no 
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doubt  upon  the  ground  oT  delay,  although  the  margin$il  note  refers  to 
the  doubt  upon  the  title  as  the  reason  of  the  limit.  So  again,  cases 
of  fraud  and  suppression  furnish  exceptions  to  the  general  rule,  as  was 
laid  down  in  j%e  Duke  of  Bolton  v.  Deane^  Prec.  in  Chanc.  516; 
Beimet  v.  Whitehead^  2  P.  Wms,  644;  Dormer  v.  Fortesctte  and 
TotimsAend  v.  Ashy  3  Atk.  336.  But  in  Pickett  v.  Loggon^  a  case  of 
fraud,  the  account  was  directed  only  from  the  time  of  the  bill  being 
filed  upon  the  ground  of  the  delay  in  proceeding.  It  appears,  there- 
fore, that  both  the  general  rule  and  the  exceptions  to  the  rule  are 
governed  by  the  same  principle. 

It  is  to  be  considered,  then,  ho.w  the  question  stands  in  the  case 
before  us,  in  which  the  plaintiff  was  an  infant  when  his  title  accrued^ 
and  there  is  no  ground  for  imputing  delay  since  he  attained  twenty- 
one.  That  infancy  takes  the  case  out  of  the  general  rule,  admits,  I 
think,  of  no  doubt.  It  is  so  laid  down  in  The  Duke  of  Bolton  v. 
Deane^  in  Dormer  v.  Forteacue  and  in  Pettiward  v.  PrescoU ;  and  the 
question  therefore  is,  whether  in  cases  of  infancy,  where  there  has 
been  no  delay  after  the  infant  has  attained  twenty-one,  the  exception 
ought  to  be  umited  so  as  to  cut  down  the  account  to  the  time  of  the 
bill  being  filed.  Upon  principle,  I  think  that  such  a  limit  could  not 
be  maintained ;  for  the  delay  which  is  the  foundation  of  the  limit  in 
other  cases  cannot  be  imputed  to  infants.  The  rights  of  infants 
ought  not  to  be  prejndiced  by  the  neglect  of  others  to  assert  them. 
It  was  said,  however,  that  the  case  of  Drummond  v.  The  Duke  of  SL 
Albans  warranted  the  imposition  of  such  a  limit;  but  that  case  does 
not  appear  to  me  to  govern  the  present  In  that  case,  the  name  of  the 
duke,  with  whom  the  question  arose,  had,  as  I  presume,  been  inserted 
in  the  grant  without  his  knowledge,  and  the  grant  had  paissed  to  the 
mortgagee.  It  was  a  case,  therefore,  in  which  there  was  infancy  on 
the  one  side,  and  a  perfectly  bond  fide  adverse  possession  on  the 
other;  but  without  meaning  to  cast  any  imputation  whatever  upon 
this  defendant,  I  think  that  his  possession  cannot  be  said  to  have 
been  a  perfectly  good  bond  fide  adverse  possession.  Bond  fide  ad- 
verse possession  is  thus  defined  by  Lord  Hardwicke,  in  Dormer  v* 
Fortescue:  '^  Where  a  man  shall  be  said  to  be  bond  fide  possessed,  is 
where  the  person  possessing  is  ignorant  of  all  the  facts  and  circum- 
stances relating  to  his  adversary's  title ;  which  could  not  be  here,  as 
Fortescue  had  all  the  deeds  and  the  very  settlement  on  which  the  title 
depends;"  and,  applying  this  test  to  the  present  case,  I  think  that  the 
possession  of  (his  defendant  cannot  be  said,  within  the  meaning  of 
the  cases,  to  have  been  a  bond  fide  adverse  possession. 

I  am  of  opinion,  therefore,  that  admitting  the  case  of  Drummond  v. 
The  Duke  of  St.  Albans  to  be  good  law,  this  case  is  distinguishable 
from  it ;  but  I  confess  that  I  feel  great  difficulty  upon  it.  According 
to  the  law  of  this  court,  whoever  enters  upon  the  estate  of  an  infant, 
is  held  to  have  entered  as  a  bailiff  or  guardian ;  Morgan  v.  Morgan^ 
1  Atk.  489,  and  Dormer  v.  Fortescue  ;  and  the  rule  has  been  carried 
so  far  that,  even  in  a  case  where  an  adverse  judgment  at  law  had  been 
recovered  against  an  infant  upon  a  purely  legal  title,  this  court  enter- 
tained a  bill  by  the  infant  to  get  back  the  estate,  and  sent  the  ques- 
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tion  to  be  again  tried  at  law«  Lord  Newburgh  v.  Bickerstaffe,  1 
Vern..  295.  It  is  to  this  rule  Lord  Hardwicke  refers,  in  Dormer  v. 
Fortescue^  as  the  ground  of  the  account  being  carried  back  in  cases 
of  infancy.  The  subsistence  of  the  rule  thus  created  by  the  entry, 
seems  to  draw  with  the  right  to  the  back  account;  and  if  the  relation 
was  to  be  held  to  have  subsisted  where  there  is  possession  under  an 
adverse  judgment  recovered  at  law,  I  think  it  difficult  to  say,' that  it 
ought  not  to  have  been  held  to  have  subsisted  where  the  possession 
was  taken  by  mistake. 

The  remaining  question  in  this  case  is,  whether  the  account  ought 
to  have  been  limited  to  the  period.of  six  years  before  the  filing  of  the 
bill.  It  was  contended  on  the  part  of  the  defendant,  that  this  limit 
ought  to  have  been  imposed  with  reference  to  the  provisions  of  the 
statute  of  limitations.  But  it  does  not  appear  to  me  that  this  case 
can  be  brought  within  the  range  of  any  of  those  statutes.  According 
to  the  construction  put,  and,  as  I  think,  riehtly  put,  by  the  Court  of 
Exchequer,  in  Orani  v.  Ellis^  9  Mee.  &  W.  113,  upon  the  statute  3 
&  4  Will.  4,  c.  27,  this  is  clearly  not  a  suit  for  the  recovery  of  rent 
within  the  meaning  of  the  earlier  sections  of  that  statute.  Nor  can 
it,  as  I  think,  be  considered  as  a  suit  for  the  recovery  of  arrears  of 
rent  within  the  meaning  of  the  42d  section  of  the  same  statute.  It 
is,  indeed,  no  more  than  a  suit  by  an  infant,  attaining  twenty-one, 
against  his  guardian  for  an  account ;  and  the  provisions  of  the  above- 
mentioned  statute  do  not  appear  to  me  at  cdl  to  affect  such  a  suit. 
If  any  statute  of  limitations  could  be  brought  to  bear  upon  tb^  case, 
I  think  it  would  be  the  statute  of  James,  by  analogy  to  the  action  of 
account  referred  to  in  that  statute.  There,  is  indeed,  authority  for 
this  in  Lackey  v.  Lockey^  Free,  in  Chanc.  518,  where  the  statute  was 
held  to  be  a  bar  to  such  a  suit  as  the  present,  brought  more  than  six 
years  after  the  infant  had  attained  twenty-one;  but  unfortunately 
this  analogy  will  not  assist  the  defendant's  case,  for  the  statute  of 
James  saves  the  case  of  infancy. 

I  am  of  opinion,  therefore,  that  this  decree  must  stand  as  to  the 
account  as  well  as  in  all  other  respects. 


Lowe  v.  Thomas. 

May  30, 1854. 

WUl^  Construction  of —^^  Money!\ 

A  testatrix  gave  to  A  B/'  the  whole  of  my  money ''  for  his  life,  at  his  death  to  be  diyided 
between  CD,  and  £  F,  and  after  giying  her  clotheSf  watch,  and  trinkets  to  C  D,  and  £  F, 
declared  that  the  longest  snrvivor  of  C  D,  and  £  F,  was  **  to  become  possessor  of  the 
whole  money."  At  her  death,  the  testatrix  was  entitled  to  sums  of  stock,  and  to  some 
small  sums  of  money :  —  * 

Hdd,  that  the  snms  of  stock  did  not  pass  to  G  D,  and  £  F,  nnder  the  aboye  bequest. 
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The  facts  of  this  case  are  fully  stated  in  the  report  before  Wood, 
V.  C,  23  Law  J.  Rep.  (n.  s.)  Chanc.  423 ;  s.  c.  23  Eng.  Rep.  384. 
The  plaintiff  appealed. 

Hardy  argued  the  case  for  the  plaintiff,  and  cited,  in  addition  to 
the  cases  cited  below,  Legge  v.  Asgill^  Turn.  &  R.  265,  n. ;  Rogers 
V.  Thomas^  2  Keen,  8. 

Chandiess  and  Mackeson^  for  next  of  kin  in  the  same  interest  as  the 
plaintiff. 

Walker  and  HaUy  for  next  of  kin  adverse  to  the  plaintiff,  cited  and 
relied  upon  Gosden  v.  DoUerill^  1  Myl.  &  K.  56;  WUdman  v.  Wildman^ 
9  Ves.  177 ;  Willis  v.  Plaskett,  4  Beav.  208 ;  Bops  v.  Morgan^  3  Myl. 
&  Cr.  661 ;  Parker  v.  MarchatU^  1  You.  &  C.  C.  C.  290;  s.  c.  1  Ph.  356. 

Fiscier^  for  the  administrator  with  the  will  annexed. 

Roily  in  reply. 

Knight  Bruce,  L.  J.  "  Non  aliter  a  significatione  verborum  recedi 
oportet,  quam  cum  manifestum  est,  aliud  sensisse  testatorem ; ''  (Dig. 
32;  1;  69;)  so  said  Marcellus,  and  the  Vice- Chancellor's  decree 
appears  to  me  to  be  the  correct  result  of  an  accurate  application  of  , 
that  rule,  there  being  here  a  total  absence  of  context  to  show  that 
the  testatrix  employed  the  word  "  money  "  otherwise  than  in  its  cor- 
rect and  proper  use,  which  use  is  to  designate,  not  property  gener- 
ally, but  a  particular  species  of  property,  and  that  species  no  more 
includes  annuities  than  houses  or  furniture.  An  annuity  is  not, 
though  its  fruit  is,  money ;  nor,  when  a  man  gives  his  wool,  or  his 
apples,  are  we  to  presume  that  he  means  to  give  his  sheep  or  his 
orchard  ?  That  this  lady  herself,  if  she  could  be  applied  to,  would 
not  overrule  the  judgment,  I  am  far  from  being  equally  clear  about 
The  numerous  class  of  persons  who,  in  wills  and  otherwise,  carry 
into  practice  the  theory  that  the  office  of  language  is  to  conceal  the 
thoughts,  are  not  entitled  to  complain  if  taken  at  their  word  and 
treated  as  meaning  what  they  say. 

Turner,  L.  J.  It  is  very  possible,  and  perhaps  probable,  that  it 
was  the  testatrix's  intention  to  pass  by  the  description  "  the  whole  of  . 
my  money,"  something  more  than  what  strictly  and  literally  speak- 
ing would  pass  under  the  description  of  '< money;"  but  it  iy  one 
thing  to  act  upon  a  possibility  or  probability,  and  another  to  arrive 
at  a  judicial  certainty  upon  that  question.  Now,  the  first  question, 
as  Mr.  Hall  very  accurately  put  it,  is  this :  could  it  be  the  intention 
of  the  testatrix  by  those  words  to  pass  the  whole  of  her  property  ? 
Are  they  tantamount  to  a  description  of  the  whole  of  her  estate? 
It  appears  to  me  to  be  clear  upon  the  context  of  the  will  that  this 
could  not  be  the  intention,  because  we  find  in  the  will,  after 
the  disposition  of  the  whole  of  the  testatrix's  money,  a  disposi- 
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tion  of  her  clothes^  watch,  and  other  things,  and  this  not  by  way 
of  exception  out  of  the  disposition  of  the  whole  of  her  money  pre^ 
viously  made.  It  is  clear,  therefore,  that  the  whole  of  the  residuary 
estate  cannot  have  been  intended  to  pass  under  the  description  of 
^  money."  Then,  can  it  be  said  that  under  that  description  she 
intended  to  pass  property  producing  income?  To  determine  this, 
we  must  consider  what  are  the  various  sources  from  which  income 
may  be  derived.  Put  the  case  of  property  invested  in  a  ship  instead 
.of  in  the  funds,  could  it  be  said  that  the  ship,  which  is  one  only  of 
the  numerous  forms  of  investment  producinfi^  income,  would  pass? 
I  think  it  clearly  would  not  If,  therefore,  a  dmerence  is  to  be  made 
in  the  construction  merely  on  the  ground  of  the  character  of  the 
investment  in  which  the  property  which  is  to  pass  exists,  or,  in  other 
words,  if  you  deviate  at  all  from  the  strict  interpretation  of  the 
words  which  the  testatrix  has  used,  you  become  involved  in  a  diffi* 
culty  upon  the  question  of  the  extent  to  which  the  deviation  is  to  be 
carried.  I  think,  therefore,  that  in  this  and  other  like  cases,  the 
proper  principle  to  adopt  is  to  adhere  to  the  proper  and  peculiar  sense 
of  the  words  used  in  the  will,  where  there  is  no  context  which  can 
impose  a  different  sense  upon  them.  The  context  we  have  here  to 
look  at,  rests  entirely  on  the  words  <'  the  whole  of  my  money," 
coupled  with  the  disposition  in  the  remainder  as  <<  the  whole  money." 
But  the  words  *'  my  money "  afford  to  my  mind  no  indication  that 
•she  intended  more  than  money  strictly  speaking,  because  fhe  testa- 
trix may  have  had  money  under  different  circumstances.  She  might 
have  money  at  her  banker's,  or  money  deposited  with  other  persons, 
and  she  might  doubt  whether  if  she  said  ^'my  money"  simply,  and 
not 'Hhe  whole  of  my  money,"  the  gift  might  not  be  confined  to 
money  in  her  actual  possession.  Then  is  there  any  thing  in  the 
residuary  disposition  contained  in  the  will  which  can  have  the  effect 
of  passing  more  than  what  was  strictly  money?  I  think  not;  for  it 
cannot,  I  think,  be  reasonably  maintained  that  the  construction  is  to 
be  varied  merely  on  the  ground  that  the  act  of  the  court  consequent 
upon  the  disposition  produces  an  investment  of  the  subject  of  the 
bequest.  Therefore,  in  giving  her  whole  money  in  remainder,  the 
testatrix  must  be  considered  as  giving  the  same  thing  as  she  had 
previously  given  to  the  tenant  for  life,  and  which  the  court,  in  conse- 
quence of  the  act  of  the  testatrix  disposing  of  it  in  that  way,  directs 
to  be  invested  in  bank  annuities.  Then,  is  there  any  thing  more  to 
justify  the  construction,  which  would  be  desirable  as  probably  fulfill- 
ing the  intention  of  the  testatrix,  that  the  word  '^  money  "  passes  the 
stock ^n  question?  The  only  case  among  those  cited  which  appears 
to  give  support  to  such  a  construction  was  that  of  Lpnn  v.  Kerridge^ 
West,  temp.  Hardw.  172;  but  on  looking  closely  at  that  case,  it 
appears  that  there  was  there  a  gift  of  a  legacy  which  was  a  charge 
of  course  on  the  general  estate  of  the  testator,  and  then  an  ultimate 
disposition  of  all  money  not  therein  otherwise  disposed  of.  I  think 
that  sufficiently  distinguishes  that  case  from  the  present;  and, 
entirely  concurring  with  my  learned  brother  and  the  Vice- Chancel- 
lor, I  am  of  opinion  that  this  appeal  should  be  dismissed. 
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Hope  v*  Threlfall.^ 

March  14, 1854. 

0 

Practice  —  Chancery  Amendment  Act  —  Yivd  Voce  Ecamination  of 
Witnesses  —  Evidence  of  a  Party  to  the  Cause  on  Appeal  not  before 
the  Cowrt  below. 

Tb6  court  of  appeal  has  jarudiction,  under  the  39th  section  of  the  statnte  15  &  16  Yict. 
c.  86,  to  require  the  production  and  examination  before  itself  of  a  party  to  a  cause, 
although  he  maj  not  haye  been  orally  examined  in  the  court  below. 

The  expression  "  upon  the  hearing  *'  in  the  89th  section,  means  "  whenoTer  or  wherorer  a 
cause  is  heard." 

This  was  a  suit  instituted  by  the  assignees  of  a  bankrupt  to  set 
aside  a  settlement  made  by  him  prior  to  the  bankruptcy. 

At  the  hearing,  before  Vice-Chancellor  Stuart,  he  dismissed  the 
bill.  There  was  no  oral  examination  of  witnesses  on  that  occasion, 
nor  did  any  of  the  parties  to  the  suit  give  evidence  in  the  cause. 

Bacony  Matins^  Daniel,  Osborne^  Shee,  and  HdmiUon  Smphreysy 
were  counsel  for  the  several  parties. 

Soon  after  the  case  upon  appeal  had  been  opened, 

Knight  Bruce,  L.  J.,  said :  It  appears  to  me,  and  I  believe  also 
to  my  learned  brother,  that  it  is  necessary  for  the  purposes  of  justice 
that  one  of  the  parties,  at  least,  to  this  suit  should  be  examined,  and, 
possibly,  other  witnesses.  This  court  has,  I  believe,  always  decided 
that  it  has  authority  to  examine  witnesses  orally,  although  they  may 
not  have  been  examined  in  the  court  below. 

The  cases  of  Langford  v.  May,  22  Law  J.  Rep.  (n.  s.)  Chanc.  978 ; 
8.  c.  21  Eng.  Rep.  443,  and  Martin  v.  Pycroft,  in  a  note,  same  page, 
were  mentioned  as  cases  wherein  the  court  of  appeal  had  so  decided. 
In  the  former,  no  witness  was  a  party  to  the  suit,  but  in  the  latter 
two  witnesses  were  parties. 

The  39th  section  of  the  statute  of  the  15  &  16  Vict.  c.  86,  enacts, 
that  "  upon  the  hearing,  of  any  cause  "  the  court  "  may  require  the 
production  and  oral  examination  before  itself  of  any  witness,  or  party 
in  the  cause ; "  and  it  was  argued  that  *<  hearing  "  was  confined  to 
the  original  hearing,  and  did  not  refer  to  a  ^^  rehearing  "  on  appeal. 

Knight  Bruce,  L.  J.  We  think  that  an  inquiry  must  take  place, 
and  that  it  must  consist  either  wholly  or  in  pait  of  the  oral  examina- 
tion of  Mr.  W.  C.  Threlfall,  (one  of  the  parties  to  the  suit,)  before 


1  This  case  is  reported  on  another  point  of  practice,  23  Law  J.  Rep.  (n.  b.)  Chanc. 
38 ;  8.  G.  23  Eng.  Sep.  193. 
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ourselves,  or  must  be  preceded  by  such  examination.  Nothing  re- 
mains at  present  to  be  done  but  to  settle  the  time  at  which  such 
examination  can  conveniently  be  proceeded  with. 

Turner,  L.  J.  I  shall  only  add  a  few  observations  on  the  act  of 
parliament  According  to  the  true  construction  of  the  39th  section 
of  the  chancery  amendment  act,  I  think  that  it  is  competent  to  the 
court  on  the  rehearing  of  a  cause,  to  direct  the  oral  examination  of 
witnesses  before  itself.  I  think  that  the  word  ''  hearing ''  in  that  sec- 
tion is  used  not  in  its  technical  but  in  its  general  sense,  and  that 
*<  upon  the  hearing ''  means  whenever  and  wherever  a  cause  is  heard. 
I  think  so  for  this  reason ;  that  if  the  word  ^<  hearing  "  is  to  be  taken 
in  its  strict  sense,  the  court  below  would  have  the  means  of  knowing 
the  demeanor  of  the  witness  and  the  court  of  appeal  would  not.  Now, 
the  object  of  the  section  is  to  afford  the  means  of  satisfying  the  con- 
science of  the  court  I  think  it  is  absolutely  necessary  that  there 
should  be  an  examination  of  this  gentleman,  without  in  the  least  say- 
ing what  the  result  of  that  examination  may  be. 

The  case  came  on  on  the  24th  of  April,  when,  as  had  been  arranged, 
each  side  examined  witnesses,  and  Mr.  W.  C.  Threlfall  was  himself 
examined. 


Attornby«-General  v.  Chabibers.     Attorney-General  v.  Rbes.^ 

Jane  6,  and  July  1  and  15, 1854. 

Sea- Shore  —  Jus  Coronce  —  Ordinary  Tides. 

The  ri^ht  of  the  crown  to  the  sea-shore  is  limited  by  the  line  reached  by  the  average  of  the 
mediom  high  tides  between  the  spring  and  tiie  nfiap,  in  each  quarter  of  a  lunar  rerolntion 
during  the  whole  year. 

This  was  an  information  by  the  attorney-general  against  the  de- 
fendants, the  owners  and  occupiers  of  certain  lands  in  the  parish  of 
Llanelly,  in  the  county  of  Carmarthen,  South  Wales,  and  which  lands 
were  contiguous  to  the  shore  of  an  arm  of  the  sea  called  "  the  Bury 
River,"  and  near  to  the  harbor  of  Llanelly  ;  and  it  stated  that,  about 
thirty  years  ago,  there  were  erected,  without  the  license  of  the  crown, 
partly  on  somq  of  these  lands  and  partly  on  the  sea-shore  in  front 
thereof,  extensive  buildings  and  works  for  the  purpose  of  carrying  on 
the  business  of  copper  smelting ;  and  subsequently  to  such  erections 
there  was  raised  on  the  sea-shore  in  front  of  such  lands  an  extensive 
embankment,  running  out  a  considerable  way  into  the  harbor  of  Llan- 
elly, by  means  of  which  parts  of  the  harbor  were  silted  up,  and  por- 


1  Be&re  the  Lord  Chancellor,  (Lord  Cbanworth,)  ALDERSONB.,andFARK£,  B. 
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tions  of  the  Bury  Biver;  which  were  formerly  coyered  by  the  sea  at 
ordinary  high  tides,  had  in  consequence  become  either  permanently 
dry  or  only  covered  at  extraordinary  hish  tides ;  that  the  defendants 
had  not  only  raised  coal  from  the  said  hnds,  but  had  extended  their 
workings  under  the  sea-shore  to  the  seaward  of  high-water  mark, 
and  had  dug  up  and  carried  away  from  such  parts  of  the  veins  and 
seams  of  coal  as  lie  under  the  said  sea-shore,  large  quantities  of  coal, 
&C. ;  and  that  the  defendants  justified  their  acts  on  the  ground  that 
their  building,  embankments,  and  pits  or  mines,  were  situated  above 
the  high-water  mark  at  neap  tides ;  and  that  the  right  of  the  crown 
to  the  sea-shore  did  not  extend  beyond  that  part  which  lies  to  the 
seaward  of  such  high-water  mark  at  neap  tides.  The  information 
charged  that  the  right  of  the  crown  to  the  sea-shore  extended  land- 
ward as  far  as  the  high-water  mark  at  ordinary  monthly  spring  tides ; 
or,  at  all  events,  far  beyond  the  high-water  mark  at  neap  tides,  and  up 
to  the  medium  line  of  high-water  mark  between  neap  and  spring  tides; 
and  that  the  said  embankments  were  encroachments  upon  and  nui- 
sances in  the  port  of  Llanelly ;  that  in  consequence  of  such  embank- 
ments, &c.,  the  ancient  bounds  and  limits  of  Bury  River  and  of  the 
banks  and  shores  thereof,  and  the  line  and  boundary  of  high-water 
mark  of  the  flowing  of  the  sea  there  at  high  tides,  had  become  ob- 
literated, confused,  and  concealed.  The  information  prayed  that  the 
right  of  the  crown  to  the  said  sea-shore  below  high-water  mark  might 
be  established  and  declared ;  and  that  the  boundary,  or  mark  to 
which  the  sea  flowed,  at  high  water  at  ordinary  high  tides,  upon  the 
shore  adjoining  the  lands  of  the  defendants,  before  the  said  embank- 
ments, &c.,  were  erected,  and  also  those  portions  of  the  mines  which 
lie  under  land  belonging  to  the  crown  might  be  ascertained  and  dis- 
tinguished ;  and  that,  if  necessary,  a  commission  might  issue  for  that 
purpose ;  and  for  an  account  of  the  rents  and  profits  arising  from  the 
buildings,  &c.,  and  the  working  of  the  mines ;  and  for  an  injunction 
and  a  receiver. 

The  caase  came  on  for  hearing,  before  the  Master  of  the  Bolls,  in 
January,  1852,  when  certain  issues  were  directed  (among  other  things) 
as  to  the  right  of  the  crown  to  the  sea-shore ;  but  it  was  ultimately 
arranged  between  the  parties  that  the  cause  should  be  removed  from 
the  paper  of  the  Master  of  the  Rolls  to  the  paper  of  the  Lord  Chan- 
cellor, to  be  heard  before  his  lordship,  assisted  by  two  of  the  common 
law  judges,  upon  the  following  points  t  first,  whether  the  title  of  her 
Majesty,  jure  CoroncBy  to  the  bed  and  shores  of  the  sea,  and  of  navi- 
gable rivers  within  the  realm,  extends  to  and  is  limited  by  either,  and, 
u  so,  by  which  of  the  following  boundaries,  (that  is  to  say :)  1.  The 
line  of  high  water  which  is  reached  by  ordinary  spring  tides,  that  is 
to  say,  the  said  tides  other  than^he  high  or  equinoctial  spring  tides. 
2.  The  line  of  high  water  which  is  reached  by  taking  an  average  of 
the  height  of  all  the  tides  throughout  the  year.  3.  The  line  of  high 
water  up  to  which  the  tide  flows  more  frequently  throughout  the 
year  than  to  any  other  given  line.  4.  The  line  of  high  water  of  the 
lowest  neap  tide,  and  up  to  or  over  which  the  water  flows  at  every 
tide  throughout  the  year.     In  other  words,  what  is  the  proper  boun- 
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dary  line  of  the  tide  which,  in  law,  determines  the  right  of  the  crown 
to  the  sea-shore  ? 

James  and  Hanson^  {absente  The  SolicUor^Oeneral^)  for  the  crown, 
contended,  that  the  right  of  the  crown  was  limited  by  the  ordinary 
high-water  mark  reached  by  the  average  monthly  spring  tides ;  for 
that  must  be  the  meaning  of  the  land  between  the  ordinary  high  and 
low-water  mark  in  the  treatise  of  Lord  Hale,  De  Jure  Maris,  pp.  12, 
25,  26 ;  ^  and  that  the  doctrine  of  accretion  implied  that  the  crown 
was  entitled  np  to  the  spring  tides. 


^  The  passage  cited  from  Lord  Hale's  treatise  ^*  De  Jure  Maris  et  Brachiorom  ejos- 
dem/'  p.  12,  is  as  follows :  "  The  next  evidence  of  the  Sing's  right  and  pro])riet7  in  the 
sea  and  the  arms  thereof  is  his  right  of  propriety  to  the  shoar  and  the  mariJtima  incrc' 
menta.  (1)  The  shoar  is  that  ground  that  is  between  the  ordinary  high-water  and 
low-water  mark.  This  doth  primd  facie  and  of  common  right  belons  to  the  king, 
both  in  the  shoar  of  the  sea  and  the  shoar  of  the  arms  of  the  sea ;  and  herein  there 
will  be  these  things  examinable :  1.  What  shall  be  said  the  shoar  or  littus  maris. 
2.  What  shall  be  sud  an  arm  or  creek  of  the  sea.  S.  What  evidence  there  is  of  the 
king's  propriety  thereof.  For  the  first  of  these,  it  is  certain  that  that  which  the  sea 
overflows,  either  at  high  spring  tides  or  at  extraordinary  tides,  comes  not  as  to  this 
purpose  under  the  denommation  of  liUus  marUf  and,  consequently,  the  king^  title  is 
not  of  that  large  extent,  but  only  to  land  that  is  usually  overflowed  at  ordinary  tides ; 
and  so  I  have  known  it  ruled  in  the  Exchequer  Chamber  in  the  case  of  Vanhaesdanke, 
on  prosecution  by  information  against  Mr.  Whiting,  about  12  Car.  1,  for  lands  in  the 
coun^  of  Norfolk,  and  accordingly  ruled  15  Car.  1,  B.  R.  Sir  Edward  Heron's  case, 
and  !rasch.  1 7  Car.  2,  in  ScaccanOy  upon  evidence  between  the  Lady  Wansford's  lessee 
and  Stephens,  in  an  ejecdoneJipncB  for  the  town  of  Cowes  in  the  Isle  of  Wight  That, 
therefore,  I  call  the  shoar  that  is  between  the  common  high-water  and  low-water  mark^ 
and  no  more.  (2)  For  the  second,  that  is  called  an  arm,  &c  (3)  For  the  third,  it  is 
admitted  that,  de  jure  communis  between  the  high  and  low-water  mark  doth  primd 
facie  belong  to  the  king,  6  Bep.  107,  Constable^s  case,  Dyer,  236.  Although  it  is 
true  that  such  shoar  may,  and  commonly  is,  parcel  of  the  manor  adjacent,  and  so  may 
be  belonginff  to  a  subiect,  as  shall  be  shown,  yet  primd  facie  it  is  the  kingV  And  in 
pages  25  and  26,  of  the  same  treatise,  he  proceeas :  "  1.  The  shoar  of  the  sea.  There 
seem  to  be  three  sorts  of  shears,  or  liUora  marina,  according  to  the  various  tides,  viz  : 
Ist,  the  high  spring  tides,  which  are  the  fluxes  of  the  sea  at  those  tides  that  happen  at 
the  two  equinoctials,  and  certainly  this  doth  not,  dejure  communi,  belong  to  the  crown ; 
for  such  spring  tides  many  times  overflow  ancient  meadows  and  salt  marshes,  which 
yet  unquestionably  belong  to  the  subject  And  this  is  admitted  on  all  hands.  2.  The 
sprins  tides  which  happen  twice  every  month,  at  full  and  change  of  the  moon ;  and 
the  shoar  in  question  is,  by  some  opinion,  not  denominated  by  these  tides  neither ;  but 
the  lands  overflowed  with  these  fluxes  ordinarily  belong  to  the  subject  primd  facte, 
unless  the  king  hath  a  prescription  to  the  contrary.  And  the  reason  seems  to  be, 
because,  for  the  most  part,  the  lands  covered  with  these  fluxes  are  dry  and  maniorable, 
for  at  other  tides  the  sea  doth  not  cover  them ;  and  therefore,  touching  these  shoars, 
some  hold  that  common  right  speaks  for  the  subject,  unless  there  be  an  usage  to  entitle 
the  crown ;  for  this  is  not  properly  UUus  maris :  and  therefore  it  hath  been  held  that 
where  the  king  makes  his  title  to  land  as  littus  maris,  or  parcella  littoris  marini,  it  is 
not  sufficient  for  him  to  make  it  appear  to  be  overflowed  at  spring  tides  of  this  kind. 
P.  8  Car.  1,  in  Camera  Scaccarii,  in  the  case  of  Yanhaesdanxe  for  lands  in  Norfolk, 
and  so  I  have  heard  it  was  held  P.  15  Car.  B.  R.  Sir  Edward  Heron's  case,  and  17 
Car.  2,  in  the  case  of  the  Lady  Wandesford,  for  a  town  called  the  Cowes  in  the  Isle 
of  Wight,  in  Scaccario,  Ordinary  tides  or  nepe  tides,  which  happen  between  the  full 
and  change  of  the  moon ;  and  this  is  that  which  is  properly  lutus  maris,  sometimes 
called  marettum,  sometimes  toarettum ;  and,  touching  this  kind  of  shoar,  namely,  that 
which  is  covered  by  the  ordinaiy  flux  of  the  sea,  is  the  business  of  our  present 
inquiiy." — Hargrave*s  Collection  of  Tracts  rdatioe  to  ike  Laws  of  England,  Vol.  L 
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[The  Lord  Chancellor.  That  is  assuming  that  the  accretion 
must  take  place  at  high*water  mark.] 

They  cited,  also :  The  Attorney' General  v.  Parmeierj  10  Price,  378 ; 
Anonymous,  3  Dyer,  326,  b ;  Smith  v.  T^e  Earl  of  Stair ^  6  Bell's 
Appeal  Cases,  487. 

Palmer^  Goldsmidj  and  Mellish^  for  the  defendants.  The  shore  be* 
longs  to  the  crown,  on  the  ground  that  it  is  part  of  the  unappropri- 
ated wastes  of  the  kingdom ;  but  the  reason  will  not  apply  where 
land  is  only  occasionally  invaded  by  the  sea,  because  it  is  capable  of 
occupation  the  greater  part  of  the  year.  The  ordinary  bi-monthly 
spring  tides  cannot  give  the  limit,  for  they  occur  only  twenty-six 
times  in  a  year.  ^  Ordinary,"  means  usual  and  uniform,  and  the 
neap  line,  which  is  covered  with  the  tide  every  day,  would  best 
answer  the  definition. 

[Alderson,  B.  Then  <^  ordinarily '*  and  "  always  "  mean  the  same 
thing.] 

Lord  Hale  excludes  all  *'  high  spring  tides,"  and  says  that  land, 
covered  only  by  the  bi-monthly  spring  tides,  ordinarily  belongs  to  the 
subject,  and  that  so  it  has  been  adjudged.  In  his  third  division,  be 
treats  "  ordinary  or  nepe  tides  "  as  synonymous.  "  Neap  "  means  the 
lowest  or  dead  neap.  Todd's  Johnson's  Dictionary,  in  verbum.  The 
Attorney-  General  v.  Pcw^meter^  has  no  bearing  upon  the  case,  for  there 
the  question  was,  whether  the  crown  could  so  grant  the  liitus  maris 
as  to  create  a  nuisance.  In  BlundeU  v.  Catterallj  5  B.  &  Aid.  268, 
Mr.  Justice  Holroyd  says,  that  the  rule  of  the  civil  law  as  to  the 
shore  does  not  prevail  in  this  country.  In  Lowe  v.  Govett,  3  B.  & 
Ad.  862,  the  subject  was  held  entitled  to  the  shore  that  was  only  cov- 
ered by  the  ordinary  spring  tides.  They  cited,  also :  The  King  v. 
Lord  Yarborough,  2  Bli.  N.  S.  147 ;  s.  c.  6  Bing.  163 ;  In  re  Hull  apd 
Selby  Eailway,  6  Mee.  &  W.  327. 

James  J  replied. 

July  1.  Alderson,  B.  In  this  case,  in  which  your  lordship  has 
requested  the  assistance  of  my  brother  Maule  and  myself,  I  am  now 
to  deliver  our  joint  opinion  on  the  only  question  argued  before  us. 
That  question,  as  I  understand  it,  is  this :  What,  in  the  absence  of 
all  evidence  of  particular  usage,  is  the  limit  of  the  title  of  the  crown 
to  the  sea-shore  ?  The  crown  is  clearly,  in  such  a  case,  according  to 
all  the  authorities,  entitled  to  the  littas  maris  as  well  as  to  the  soil  of 
the  sea  itself  adjoining  the  coasts  of  England.  What,  then,  accord- 
ing to  the  authorities  in  our  law,  is  the  extent  of  this  lUtus  maris  ? 
This,  in  the  absence  of  any  grant,  or  usage  from  which  a  grant  may 
be  presumed,  is,  according  to  the  civil  law,  defined  as  the  part  of  the 
shore  bounded  by  the  extreme  limit  to  which  the  highest  natural 
tides  extend:  "quatenus  hybernus  fluctus  maximus  excurrit;"  that  is, 
the  highest  natural  tide ;  for,  according  to  Lord  Stair's  exposition, 
the  definition  does  not  include  the  highest  actual  tide,  for  these  m^ 
be  produced  by  peculiarities  of  wind  or  other  temporary  or  acciae 
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circumstances,  concurring  with  the  flow  produced  by  the  action  of 
the  sun  and  moon  upon  the  ocean.  But  this  deflnition,  even  thus 
expounded  by  the  authorities  of  the  civil  law,  is  clearly  not  the  rule 
of  the  common  law  of  England.  Holroyd,  J.,  no  mean  authority,  in 
his  very  elaborate  judgment  in  the  case  of  Blundell  v.  CatteraUj  men- 
tions this  as  one  of  the  instances  in  which  the  common  law  difiers 
from  the  civil  law,  and  says  that  it  is  clear  that,  according  to  our 
law,  it  is  not  the  limit  of  the  highest  tides  of  the  year,  but  the  limit 
reduced  by  the  highest  ordinary  tides  of  the  sea,  which  is  the  limit 
of  the  shore  belonging,  primd  faciey  to  the  crown.  What,  then,  are 
these  highest  ordinary  tides  ?  Now,  we  knpw  that,  in  fact,  the  tides 
of  each  day  difler,  in  some  degree,  as  to  the  limit  which  they  reach. 
There  are  the  spring  tides  at  the  equinox,  the  highest  tides  of  ail. 
These  clearly  are  excluded  in  terras  by  Lord  Hale,  both  in  page  12 
and  in  page  26  of  his  treatise,  De  Jure  Maris,  for  though,  in  one  sense, 
these  are  ordinary,  that  is,  according  to  the  usual  order  of  nature,  and 
not  caused  by  the  accidents  of  the  winds  and  the  like,  yet  they  do 
not  ordinarily  happen,  but  only  at  two  periods  of  the  year.  These, 
then,  are  not  the  tides  contemplated  by  the  common  law,  for  they  are 
not  ordinary  tides,  not  being  of  common  occurrence.  This  may,  per- 
haps, apply  to  the  spring  tides  of  each  month,  exclusive  of  the  equi- 
noctial tides ;  and,  indeed,  if  the  case  were  without  distinct  authority 
upon  this  point,  that  is  the  conclusion  at  which  we  might  have  ar- 
rived. But,  then,  we  have  Lord  Hale's  authority,  in  page  26  of  De 
Jure  Maris,  who  says :  '*  Ordinary  tides,  or  nepe  tides,  which  happen 
between  the  full  and  change  of  the  moon,  are  the  limit  of  that  which 
is  called  liUus  maris;"  and  he  excludes  the  spring  tides  of  the  month, 
assigning  as  the  reason,  that  the  lands  beyond  them  are,  for  the  most 
part  of  the  year,  dry  and  manurable ;  that  is  to  say,  not  reached  by 
the  tides.  And  to  the  .same  effect  is  the  case  of  Lowe  v.  Grovettj 
wfiich  excludes  the  monthly  spring  tides  also.  But  we  think  that 
Lord  Hale's  reasoning  may  guide  us  to  the  proper  limit  What,  then, 
are  the  lands  which,  for  the  most  part  of  the  year,  are  reached  and 
covered  by  the  tides  ?  The  same  reason  that  excludes  the  highest 
tides  of  the  month  which  happen  at  the  springs,  excludes  the  lowest 
high  tides  which  happen  at  the  neaps ;  for  the  highest  or  spring  tides 
and  the  lowest  high  tides  (those  at  the  neaps)  happen  as  often  as 
each  other.  The  medium  tides,  therefore,  of  each  quarter  of  the  tidal 
period,  afford  a  criterion  which,  we  think,  may  be  best  adopted.  It 
is  true  of  the  limit  of  the  shore  reached  by  these  tides,  that  it  is  more 
frequently  reached  and  covered  by  the  tide  than  left  uncovered  by  it; 
for  about  three  days  it  is  exceeded,  and  for  about  three  days  it  is  left 
short  in  each  week,  and  in  one  day  it  is  reached.  This  point  of  the 
shore,  therefore,  is  about  four  days  in  every  week,  that  is,  for  the 
most  part  of  the  year,  reached  and  covered  by  the  tides ;  and  as 
some,  not  indeed  perfectly  accurate,  construction,  but  approximate, 
must  be  given  to  the  words,  '^  highest  ordinary  tides,"  used  by  Hol- 
royd, J.,  we  think,  after  fully  considering  it,  that  this  best  fululs  the 
rules  and  the  reasons  for  them  given  in  our  books. 

We,  therefore,  beg  to  advise  your  lordship  that,  in  our  opinioni  the 
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average  of  these  meditim  tides  in  each  quarter  of  a  lunar  revolution 
during  the  whole  year  gives  the  limit,  in  the  absence  of  usage,  to  the 
rights  of  the  crown  on  the  sea-shore. 

The  Lord  Chancellob,  (Lord  Cranworth.)  I  have  to  thank  the 
learned  judges  for  the  trouble  they  have  taken.  It  is  most  likely  I 
shall  arrive  at  the  same  conclusion ;  but  it  will  be  my  duty  to  con- 
sider the  question.  The  case  will  be  in  the  paper  for  judgment  this 
day  week. 

Jiil^  15.  The  Lord  Chancellor,  (Lord  Cranworth.)  The  ques- 
tion for  decision  in  this  case  is,  what  is  the  extent  of  the  right  of  the 
(nrown  to  the  sea-shore  ?  The  right  of  the  crown  to  the  liltus  maris 
(whatever  that  means)  is  not  disputed.  The  question  is,  what  is  the 
lUtus  maris  ?  Is  it  so  much  as  is  covered  by  ordinary  spring  tides,  or 
is  it  something  else  ?  The  rule  of  the  civil  law  was :  Est  autem  liUus 
maris  qtuUenus  hybernus  flucius  maximus  excurrit.  This  is  certainly 
not  the  doctrine  of  our  law.  All  the  authorities  concur  in  the  con- 
clusion, that  the  right  is  confined  to  what  is  covered  by  <<  ordinary  " 
tides,  whatever  be  the  right  interpretation  of  that  word  ^  ordinary." 
By  hybernus  fiuctus  maximus  is  clearly  meant  extraordinary  high 
tides ;  though,  speaking  with  physical  accuracy,  the  winter  tide  is  not 
in  general  the  highest  Land,  covered  only  by  these  extraordinary 
tides,  is  not  what  is  meant  by  the  sea-shore.  Such  tides  may  be  the 
result  of  wind  or  other  causes  independent  of  what  ordinarily  regu- 
lates the  flux  and  reflux. 

Settiifg  aside  these  accidental  tides,  the  question  is,  what  is  the 
meaning  of  "  ordinary  ?'^  It  is  evidently  a  word  of  doubtful  import 
In  one  sense  the  highest  equinoctial  spring  tides  are  ordinary,  that  is, 
they  occur  in  the  natural  order  of  things.  But  this  is  evidently  not 
the  sense  in  which  the  word  ^  ordinary  "  is  used,  when  designating 
the  extent  of  the  crown's  right  to  the  shore.  This  is  apparent  from 
Lord  Hale's  treatise,  De  Jure  Maris,  pp.  12,  25,  which  is,  in  truth, 
nearly  all  the  authority  we  have  to  guide  us.  Lord  Hale  says,  at 
page  12 :  ^  The  next  evidence  of  the  king's  right  and  property  in  the 
sea  and  arms  thereof,  is  his  right  of  property  to  the  shofe,  and  the 
maritima  incrementa,  ^  The  shoar  is,"  &;c.,^  '^  and  so  I  have  known 
it  ruled  in  "  certain  cases  which  he  mentions,  but  which  I  have  not 
been  able  to  discover.  I  do  not  know  whether  they  are  reported.  I 
have  looked  at  all  the  indexes  and  references  in  which  I  thought  it 
was  likely  I  might  find  them,  but  I  have  been  unable  to  do  so.  Then : 
^  For  the  third,  it  is  admitted  that,  de  jure  communis  between  the 
high- water  and  low-water  mark  doth  prim4  facie  belong  to  the  king." 

Then,  in  a  subsequent  passage  to  which  reference  has  been  made, 
pages  25  and  26,  concerning  the  right  the  subject  may  have  in  the 
sea-shore,  he  says :  <'  The  shoar  of  the  sea.  There  seem  to  be  three 
sorts  of  shears,  or  liUora  marimai^  &c.,  (vide  note  1,  supra,)     Then, 


^  Tide  note  (1)  suprd. 
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again,  be  refers  to  those  two  old  cases,  to  which  he  referred  before. 
Then,  he  says :  ^'  Ordinary  tides,  or  nepe  tides,"  (using  those  two 
words  as  synonymous,)  <'  which  happen  between  the  fall  and  change 
of  the  moon ;  and  this  is  that  which  is  properly  lUtus  fnarisj  some- 
times called  maretiumj  sometimes  waretium;  and,  touching  this  kind 
of  shoar,  namely,  that  which  is  covered  by  the  ordinary  flux  of  the 
sea,  is  the  business  of  our  present  inquiry."  Disregarding,  then,  these 
extreme  high  tides,  we  next  come  to  the  ordinary  spring  tides,  that 
is,  the  spring  tides  of  each  lunar  month.  No  doubt,  speaking  scien* 
tifically,  they  probably  may  differ,  but  practically  these  differences 
may  be  disregarded.  Lord  Hale  gives'  no  absolute  opinion,  but  he 
evidently  leans  very  strongly  against  the  right  to  the  lands  covered 
only  by  spring  tides,  and  refers  to  decisions  which  support  his  views. 
Then  he  describes  ordinary  tides  as  if  synonymous  with  neap  tides. 
This  leaves  the  question  very  much  at  large,  and  there  is  very  little 
of  modern  authority.  In  Blundell  v.  CaUeraUj  Mr.  Justice  Holroyd 
says :  <'  By  the  common  law  it,  that  is,  the  sea-shore,  is  confined  to 
the  flux  and  reflux  of  the  sea  at  ordinary  tides,  meaning  the  land 
covered  by  such  flux  and  reflux."  Still,  the  question  remains,  what 
are  ordinary  tides  ?  The  nearest  approach  to  direct  authority  is 
Lowe  V.  QovetU  There,  certain  recesses  on  the  coast  covered  by  the 
high  water  of  ordinary  spring  tides,  but  not  by  the  medium  tides  be- 
tween spring  and  neap  tides,  were  held  not  to  pass  under  an  act  of 
parliament,  which  vested  in  a  company  an  arm  of  the  sea  daily  over- 
flowed by  it  Lord  Tenterden  held  that  these  recesses  were  not  ordi- 
narily overflowed  by  the  sea,  which  shows  clearly  that  he  did  not 
consider  the  overflowing  by  ordinary  spring  tides  to  be  what  is  meant 
by  ordinarily  overflowing ;  and  both  Mr.  Justice  Littledale  and  Mr. 
Justice,  now  Baron,  Parke  concur  in  saying,  that  the  recesses  in  ques- 
tion were  above  ordinary  high-water  mark;  clearly  showing  their 
opinion  to  be,  that  what  is  meant  by  ordinary  high-water  mark  is  not 
so  high  as  the  limit  of  high  water  at  ordinary  spring  tides.  There  is, 
in  truth,  no  further  authority  to  guide  us ;  for  the  question  did  not 
arise  in  ^either  of  the  cases  in  10th  Price,  (The  Attorney- General  v. 
Burridge^  10  Price,  350;  and  The  Attomey-Oeneral  v.  Parmeter,)  as 
to  the  buildings  at  Portsmouth.  In  this  state  of  things,  we  can  only 
look  to  the  principle  of  the  rule  which  gives  the  shore  to  the  crown. 
That  principle  I  take  to  be,  that  it  is  land  not  capable  of  ordinary 
cultivation  or  occupation ;  or,  according  to  the  description  of  Lord 
Hale,  as  generally  dry  and  manurable ;  and  so  it  is  in  the  nature  of 
unappropriated  soiL  Lord  Hale  gives  as  his  reason  for  thinking  that 
lands  only  covered  by  the  high  spring  tides  do  not  belong  to  the 
crown,  that  such  lands  are  for  the  most  part  dry  and  manurable ;  and, 
taking  this  passage  as  the  onlv  authority  at  all  capable  of  guiding  us, 
^  the  reasonable  conclusion  is,  that  the  crown's  right  is  limited  to  lands 
which  are,  for  the  most  part,  not  dry  or  manurable. 

The  learned  judges,  whose  assistance  I  had  in  this  very  obscure 
question,  point  out  the  limit  indicating  such  land  as  the  line  of  the 
medium  high  tide  between  the  springs  and  the  neaps ;  all  lands  below 
that  line  are  more  often  than  not  covered  at  high  water,  and  so  may 
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justly  be  said,  in  the  language  of  Lord  Hale,  to  be  covered  by  the 
ordinary  flax  of  the  sea.  This  cannot  be  said  of  any  land  above  that 
line ;  and  I,  therefore,  concnr  with  the  able  opinion  of  the  judges, 
whose  valuable  assistance  I  had,  in  thinking  that  that  medium  Mne 
must  be  taken  as  the  boundary  of  the  right  of  the  crown.  I  cannot 
give  any  further  direction  at  present 

The  Solicitor'  General  Will  your  lordship  permit  me  to  observe, 
in  order  that  there  may  be  no  misapprehension,  that  I  take  the  decis" 
ion  to  be  this,  that  the  medium  JUum  is  to  be  the  medium  filum  of  all 
tides  throughout  the  year — that  is,  including  the  spring  tides,  the 
equinoctial  tides,  as  well  as  the  other. 

» 

The  Lord  Chanoellor.     Yes. 

Palmer.    And  ordinary  tides. 

The  Lord  Chancellor.  I  call  for  that  purpose  ordinary,  the 
ordinary  equinoctial.  I  do  not  include  in  that  any  thing  that  we 
sometimes  hear  of,  when  all  the  marshes  are  overflowed  by  some 
extraordinary  operation  of  wind  and  tide. 


Hope  v.  Hope. 

June  8,  5,  and  1,  and  Angoat  5, 1854. 

Custody  of  Infants — Jurisdiction —  Wards  of  Court — Mother,  and 
infant  Children  residing  abroad — Substituted  Service. 

In  1836,  H.,  a  British  anbiect,  intermarried  withE.,  a  native  of  France,  and  the  parties  resided 
in  Paris.  There  were  fiye  children  of  the  marriage,  who  were  all  bom  in  France.  In 
1853,  the  hnsband  and  wife  separated,  and  the  former  came  to  reside  in  England.  The 
wife  oontinned  in  France,  and  retained  two  of  the  children,  against  the  wishes  of  the  hus- 
band \  and  in  1853,  she  instituted,  in  this  country,  a  suit  for  divorce.  In  November,  1853, 
a  bill  was  filed,  in  the  name  of  the  infant  children,  against  the  father  and  mother,  to  make 
the  children  wards  of  court.  A  motion  was  made  that  the  mother  might  be  ordered  to 
deliver  up  the  two  children  to  the  custody  of  the  fieither :  — 

Held,  upon  appeal,  confirming  the  decision  of  the  court  below,  that  the  court  had  jurisdiction 
to  make  the  order,  notwithstanding  the  children  were  bom  abroad,  and  that  thej  and  their 
mother  were  resident  abroad ;  and  it  was  ordered  accordingly. 

In  the  divorce  suit,  G.  and  C.  acted  as  solicitors  for  the  wife :  — 

Hdd,  that  an  order  directing  that  service  of  the  bill  and  notice  of  motion  on  G.  and  C. 
should  be  deemed  good  service  on  the  mother,  was  rightly  made. 

The  suit  in  this  case  was  instituted  on  behalf  of  Looisa  A.  Hope, 
Henrietta  Hope,  Adrian  E.  Hope,  and  Jean  H.  Hope,  infants,  by  F. 
H.  Dickenson,  their  next  friend,  against  Alexander  J.  B.  Hope  and 
William  Scott,  trustees  of  a  settlement  nnder  which  the  infant 
plaintiffs  were  interested,  and  Adrian  John  Hope  and  Emilie  Melanie 
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Matilde,  bis  wife,  the  father  and  mother  of  the  infant  plaintiffs ;  and 
the  object  of  the  suit  was  to  have  the  directions  of  the  court  as  to  the 
custody  and  care  of  the  infant  plaintiffs. 

A  motion  was  made  in  the  suit,  on  behalf  of  the  plaintiffs,  that  the 
defendant  Emilie  M.  M.  Hope  might  be  ordered  to  deliver  up  the 
plaintiffs,  Adrian  E.  Hope  and  Jean  JL  Hope,  to  the  defendant  Adrian 
J.  Hope,  their  father,  in  order  that  they  be  brought  to,  and  educated 
in  England,  under  the  direction  of  their  father,  or  of  such  other 
person  as  the  court  should  direct ;  and  that  the  defendant  Adrian  J. 
Hope  might  be  authorized  to  make  all  necessary  applications  to  the 
courts  in  France  to  obtain  possession  of  the  said  two  infant  plaintiff 
for  the  purposes  aforesaid,  and  that  the  defendant  Emilie  M.  M. 
Hope  might  be  restrained  from  removing  or  concealing  the  said  two 
infant  plaintiffs,  and  from  hindering  or  preventing  the  delivering  of 
the  same  plaintiffs  to  the  defendant,  Adrian  J.  Hope,  for  the  purposes 
aforesaid. 

The  facts  of  the  case  were  as  follows:  The  defendant  Adrian  J. 
Hope,  a  native  of  England,  and  a  subject  of  the  British  crown,  and 
Emilie  M.  M .  Hope,  a  native  of  France,  intermarried  on  the  21st  of 
July,  18S6,  and  from  that  time  to  the  date  of  th^ir  separation,  resided 
principally  at  Paris.  The  infant  plaintiffs  were  the  sole  issue  of  the 
marriage,  and  were  all  born  in  France;  the  youngest  child  at  the 
time  the  motion  was  made  being  of  the  age  of  eight  years  and 
upwards.  It  appeared  that  in  1852  unhappy  differences  had  arisen 
between  Mr.  and  Mrs.  Hope,  and  early  in  l853  Mr.  Hope  sent  his 
children  over  to  England,  and  placed  them  under  the  care  of  his  rela- 
tions there,  Mr.  and  Mrs.  Hope  continuing  to  reside  in  Paris.  Shortly 
afterwards,  Mr.  Hope  permitted  his  two  younger  children,  Adrian  E. 
Hope  and  Jean  H.  Hope,  to  return  to  their  mother,  in  Paris,  for  a 
period  of  three  months,  upon  her  giving  a  written  undertaking  to 
restore  them  to  their  father  at  the  expiration  of  that  period.  Mr. 
Hope,  at  the  latter  end  of  May,  went  over  to  England  to  visit  his 
remaining  children,  and,  while  there,  was  served  with  a  citation  to 
appear  before  the  court  at  Paris,  on  a  suit  of  separation,  instituted  by 
his  wife,  on  the  ground  of  alleged  cruelty,  and  in  which  snit  she 
claimed  the  perpetual  guardianship  of  her  two  sons.  Mr.  Hope,  on 
his  return  to  Paris,  found  that  his  two  sons  had  been  removed  from 
his  residence  there,  and  the  place  of  their  abode  was  concealed  from 
him.  On  the  9th  of  June,  the  French  court  gave  judgment  in  the 
suit,  declaring  itself  incompetent  to  decree  separation  de  carps;  but 
with  regard  to  measures  "  provisory  and  urgent"  it  was  ordered  that 
Mrs.  Hope  should  be  at  liberty  to  retire  to  the  convent  Des  Dames 
Augustines,  and  that  the  two  sons  should  remain  with  her  at  the 
convent,  and  that  Mr.  Hope  should  have  power  to  see  them  at  all 
times,  &c 

On  the  13th  of  June,  Mrs.  Hope  removed,  with  her  sons,  to  the 
said  convent,  and  had  ever  since  lived  separate  from  her  husband. 
On  the  23d  of  June,  1853,  Mrs.  Hope  obtained  an  order  from  the 
French  court,  authorizing  her  to  go  with  her  two  sons  to  the  Pyre- 
nees, for  the  benefit  of  the  warm  baths,  and  ordering  Mr.  Hope  to 
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Say  to  Mrs.  Hope  20,000  francs  for  the  expetuaea  of  the  journey,  &c. 
Ir.  Hope  then  appealed  to  the  Gcmr  hnpMale  against  the  said  two 
orders ;  and  on  the  22d  of  Jane  the  court  of  appeal  gave  judgment  to 
the  following  effect:  ^'That  the  husband  and  wife,  being  aliens, 
foreign  tribunals  alone  are  competent  to  pronounce  in  disputes,  the 
object  of  which  is  to  modify  the  legal  conditions  of  marriage;  but 
considering  that  it  is  competent  to  the  French  tribunals,  when  a 
demand  of  separation  de  corps  is  made  by  a  foreign  woman,  to  provide 
for  her  wants  and  her  safety,  that  it  is  equally  competent  to  them  to 
take  those  measures  that  the  age  and  health  of  the  children  condi- 
tionally require."  The  court  of  appeal  confirmed  the  orders  of  the  court 
below;  but,  nevertheless,  decreed  that  the  two  sons  so  conditionally 
confided  to  the  wife,  should  be  sent  to  their  father  on  the  15th  of 
September,  1853,  '4f  it  has  not  been  otherwise  ordered  on  this  head 
by  the  English  tribunals;"  and  Mr.  Hope  was  condemned  in 
costs. 

In  August,  1853,  Mrs.  Hope  commenced  proceedings  in  the  eccle- 
siastical court  of  this  country  for  a  divorce.  On  the  5th  of  October, 
1853,  a  further  order  was  made  by  the  Cour  ImpSriakj  which  was  in 
substance  fis  follows :  '<  Considering  that  the  only  question  before  the 
court  is  of  measures  provisory,  &c.,  and  that  the  timie  during  which 
Mrs.  Hope  was  authorized  to  keep  her  children  was  limited  to  the  ^ 
15tb  of  September  only,  in  order  to  compel  her  to  begin  and  follow 
up  before  the  competent  tribunal  the  demand  of  separation  de  corps^ 
and  in  anticipation  of  a  decision  of  the  rightful  judges  upon  this 
point :  that  it  appears  that  the  suit  is  followed  up ;  that  a  decision  on 
the  provisory  measures  can  be  obtained  in  four  months,  commencing 
from  this  day ;  and  that  it  is  for  the  interest  of  the  children  that  they 
should  remain  with  tlfeir  mother  for  these  four  months  at  least, 
unless  it  has  been  otherwise  decreed  by  the  rightful  judees  before  the 
expiration  of  this  time ; "  the  court  decreed  that  the  children  should 
remain  with  their  mother  for  the  four  months  at  Paris,  and  condemned 
Mr.  Hope  in  costs. 

The  present  bill  was  filed  on  the  11th  of  November,  1853. 

Messrs.  Grover  and  Coare,  of  the  Temple,  were  acting  as  the  solicitors 
of  Mrs.  Hope,  in  the  divorce  suit ;  and  on  the  22d  of  November,  1853, 
an  order  was  made,  on  the  motion  of  the  plaintiffs,  that  service  of  the 
bill  and  of  the  notice  of  the  present  motion  upon  Messrs.  Grover  and 
Coare  should  be  good  service  on  Mrs.  Hope. 

The  motion  came  on  to  be  heard  before  the  Master  of  the  Rolls, 
when  his  Honor  expressed  a  strong  opinion  that  he  had  jurisdiction 
to  make  the  order  asked ;  but  both  parties  being  unwilling  to  go  into 
merits,  it  was,  with  the  leave  of  the  court,  arranged  that  the  motion 
should  be  heard  by  the  Lord  Chancellor  as  an  original  motion,  upon 
the  point  of  jurisdiction  only. 

Palmer  and  AmphleUj  for  the  motion,  dted :  BeatUe  v.  JohnstonCf 
1  Phil.  17;  s.  c.  on  appeal,  10  CI.  &  P.  42;  SaUes  v.  Savignon,6 
Ves.  572 ;  In  re  Spence^  2  PhiL  247 ;  Stephens  v.  James,  1  Myl.  &  K- 
627 ;  Ez  parte  Southcot^  2  Ves.  sen.  401. 
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On  the  point  of  substitated  service :  Bromley  v.  The  Bcmk  of  Eitg* 
Icmdy  7  Jur.  120 ;  Bobhouse  v.  Courtney^  12  Sim.  140 ;  Hunter  v.  Capron^ 
12  Law  J.  Rep.  n.  s.  Chanc.  142 ;  Steele  v.  Plomer^  2  PhiL  780 ;  a.  c 
1  Hall  &  Tw.  149 ;  Weymouth  v.  Lambert^  3  Beav.  333 ;  Cooper  v. 
Wood,  5  Ibid.  391 ;  Murray  v.  Vtpartj  1  Phil-  521.    • 

Stq}hen  appeared  for  the  father  of  the  children. 

The  Solicitor-  Oeneraly  Mr.  Terrell,  and  Mr.  Wise,  for  Mrs.  Hope. 
Even  if  the  court  has  jurisdiction,  the  order  cannot  be  made  on  a  bill 
so  framed.  The  application  must  be  the  application  of  the  father. 
The  jurisdiction  cannot  attach  where  the  child  is  abroad.  Jii  re 
Taylor,  11  Sim.  178.  In  Beattie  v.  Johnstone,  the  whole  reasoning  of  the 
judgment  was  dependent  upon  the  fact  of  the  child  being  within  the 
jurisdiction ;  for  jurisdiction  involves  the  netion  of  ability  to  enforce 
the  order.  De  MannetnUe  v.  De  Manneidlle,  10  Ves.  52.  The  French 
courts  have  remitted  the  question  of  divorce  to  the  English  tribunals, 
but  have  retained  complete  dominion  over  the  rest  of  the  case. 

June  7.  The  Lord  Chancellor,  f  Lord  Cranworth.)  There  are 
several  points  raised  in  this  case.  The  first  point  which  it  is  neces- 
sary for  me  to  consider  is,  whether  the  parties  are  properly  before 
me — whether  Mrs.  Hope  has  been  properly  served;  and  that  depends 
upon  this,  whether  an  order  that  was  made  by  the  Master  of  the  Bolls 
in  November  last,  for  substituting  service  upon  Mrs.  Hope  by  making 
service  upon  Messrs.  Grover  and  Coare  good  service,  was  a  proper 
ord^,  or,  if  not  a  proper  order,  whether  her  subsequent  conduct  has 
made  it  a  proper  order,  or  disqualified  Mrs.  Hope  from  now  objecting 
to  it.  And  here  I  must  observe  that  the  right  to  direct  substituted 
service  depends  now,  not  merely  on  the  practice  of  the  court,  but  on 
the  15  &  16  Vict  c.  86.  s.  5.  That  statute  expressly  directs  that  the 
court  may  order  substituted  service  whenever  the  court  thinks  justice 
requires  it.  I  do  not  think  that  materially  alters  the  case;  because  if 
proper,  that  is  only  an  enunciation  by  the  legislature  that  the  practice 
should  be  what  it  was  before.  Now,  regularly,  service  ought  to  be 
personal,  if  possible ;  if  not,  then  by  leaving  it  at  the  dwelling-house 
of  the  party.  I  think  in  that  respect  the  doctrine  of  this  court  differs 
from  that  of  courts  of  common  law ;  there  it  must  always  be  personal, 
unless  under  an  order  it  is  to  be  substituted.  However  here,  either 
personal  service,  or  service  at  the  dwellingrhouse  may  be  impossible. 
A  defendant  may  be  abroad,  and  yet  it  may  be  very  unfit  that  he 
should  not  be  litigated  with  as  if  he  were  here,  because  he  might 
have  agents  competent  to  represent  him,  and  actually  representing 
him.  Therefore,  the  question  in  such  cases  is,  whether  there  is  any 
such  person,  where  a  defendant  is  abroad,  on  whom  the  service  might 
be  fitly  made,  so  as  to  treat  the  service  upon  that  other  person  as 
service  upon  the  party  who  is  abroad. 

Now  this  has  been  allowed  in  a  variety  of  cases  when  an  agent  is 
here  managing  all  the  affairs  of  a  defendant  who  is  abroad,  and  in 
regular  communication  with  him  on  all  his  affairsi  or  where  he  is 
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here  specially  managing  the  particalar  matter  to  which  the  suit  in 
question  relates.  In  such  cases  the  court  has  felt  that  it  may  safely 
allow  service  upon  that  agent  to  be  deemed  good  service,  that  is, 
upon  the  defendant  abroad ;  because  the  inference  is  irresistible  that 
a  service  so  made  on  that  agent  is  service  upon  a  person,  either  im- 
pliedly authorized  to  accept  that  particular  service,  or  upon  a  person 
who,  it  is  perfectly  certain,  will  communicate  the  process  so  served  to 
the  party  who  is  not  in  this  country  to  receive  it  himself.  The  ob- 
ject of  aJl  service,  I  need  hardly  say,  is  to  give  notice  to  the  party  on 
whom  the  service  is  made,  in  order  that  he  may  appear  and  resist 
that  which  is  sought  against  him ;  so  that  the  court  may  have  perfect 
confidence  that  the  service  reached  the  party,  and  that  every  thing  has 
been  done  that  was  required.  Now,  in  this  case,  Messrs.  Grover  and 
Coare  were  the  solicitors  of  Mrs.  Hope  in  a  proceeding  which  she 
instituted  against  her  husband  for  obtaining  a  divorce.  It  appears 
that  the  French  tribunals  decided  that  the  question  as  to  the  custody 
of  the  children  was  dependent  on,  or  at  all  events  that  it  was  con« 
nected  with,  the  proceeding.  According  to  their  rules  of  proceeding, 
a  divorce,  or  rather  a  separation  de  corpsy—^^.  proceeding  very  much 
analogous  to  our  divorce  d  mensd  ft  thoro,  —  is  a  proceeding  which 
carries  with  it  the  question  also  as  to  the  custody  of  the  children.  I 
must  say  on  that  subject  I  think  their  law  is  much  more  rational  than 
ours ;  however,  in  administering  the  law,  I  am  not  to  make  myself 
wiser  than  those  who  have  been  the  lawgivers.  That  is  not  so  in 
this  country :  the  question  of  divorce  does  not  draw  with  it,  or  in  any 
way  connect  itself  with,  the  question  of  the  custody  of  the  children. 
That  is  not  the  case  in  the  French  courts ;  they  considered  that  the 
proceeding  which  had  been  instituted  by  Mrs.  Hope  in  this  country 
for  a  divorce  was  connected  with  the  custody  of  the  children,  or  rather 
that  the  custody  of  the  children  was  connected  with  that  proceeding. 
That  being  so,  the  children  instituted  a  suit  in  this  country,  and  filed 
the  present  bill  on  the  11th  of  November  of  last  year,  the  sole  object 
of  which,  in  fact,  is  to  cause  themselves  to  be  removed  firom  the  cus* 
tody  of  their  mother  in  France,  to  whom  their  custody  had  been  tem- 
porarily confided  by  the  French  courts  pending  these  proceedings : 
it  was  to  cause  themselves  to  be  removed  from  the  custody  of  the 
mother  to  the  custody  of  the  father.  The  suit  is  instituted  of  course 
by  a  next  friend,  and  the  application  may  be  considered  as,  substan- 
tially, the  application  of  the  father,  because  the  father  appears  here, 
and  undertakes,  (as  I  understand  Mr.  Boundell  Palmer  to  say,)  to  find 
all  means  for  their  maintenance  and  education  which  the  court  shall 
think  fit  There  is  a  small  sum  which  has  been  invested  in  the 
names  of  trustees,  to  give  a  formal  sort  of  jurisdiction.  I  give  no 
opinion  whatever  whether  that  was  necessary  or  not ;  that  is  formal, 
however,  because  the  amoilnt  would  only  be  SOL  a  year  for  the  chil- 
dren ;  and  therefore  it  is  merely  for  the  purpose  of  shutting  out  the 
objection  that  there  was  no  property  in  dispute,  and  that  consequently 
there  might  not  be  jurisdiction,  if  property  in  dispute  be  necessary  to 
constitute  jurisdiction.  The  father  undertakes  to  furnish  all  means 
that  may  be  necessary  for  their  maintenance  and  education  during 
VOL.  XXVII.  22 
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their  minority.  Now,  in  my  opinion,  under  these  circumstances,  ser- 
vice upon  Messrs.  Grover  and  Coare  was  perfectly  good  service,  and 
the  order  consequently  made  by  the  Master  of  the  Rolls  was  perfectly 
right,  because  for  this  purpose  you  do  not  want  to  look  to  the  form  of 
the  proceeding,  but  to  the  substance.  It  is  true,  their  being  Mrs. 
Hope's  agents  with  reference  to  her  divorce  does  not  necessarily 
imply  that  they  were  her  agents  with  reference  to  the  custody  of  the 
children ;  not  necessarily,  but  it  is  impossible  not  to  suppose  that  if 
they  were  acting  for  her  on  the  subject  of  her  being  separated  from 
her  husband,  and  as  a  suit  for  that  purpose  in  France  raises,  as  in- 
cident to  it,  a  question  as  to  the  custody  of  the  children,  it  is  utterly 
impossible  to  suppose  that  these  parties  did  not  communicate  with 
her  upon  that  subject  But  all  question  on  tiiat  point  is  excluded  by 
the  evidence  that  there  was  before  the  Master  of  the  Rolls,  because 
these  gentlemen  said,  "  we  will  communicate  with  our  client  upon 
the  suQect ; "  and  they  do  communicate  with  their  client,  and  then 
day,  "  we  have  no  instructions  from  her;"  and  the  inference  is  irresist- 
ible, that  she  had  perfect  knowledge  of  all  the  proceedings.  I  think 
it  would  be  hcerens  in  literd^  if  I  had  any  doubt  that  the  full  knowl- 
edge of  those  proceedings  reached  Mrs.  Hope  the  next  morning  after 
they  were  communicated  to  Messrs.  Grover  and  Coare ;  there  can  be 
no  doubt  at  kll  about  it.  Therefore,  it  appears  to  me  that  the  order 
of  the  Master  of  the  Rolls  was  perfectly  right,  and  it  is  an  order  which, 
if  I  had  been  in  his  situation,  I  should  have  made ;  but  it  is  not  nec- 
essary to  decide  that,  because,  whether  it  was  a  right  order  or  not, 
suppose  the  Master  of  theRolls  had  per  incuriam  made  an  order  before 
there  was  any  reasonable  probability  that  Mrs.  Hope  would  know 
any  thing  of  these  proceedings  to  defend  herself,  she  is  a  necessary 
party  to  these  proceedings,  and,  if  I  recollect  right,  she  takes  an  in- 
terest in  the  IflOOL  However,  that  is  matter  of  form.  If  there  were 
any  doubt  whether  the  order  was  right,  or  suppose  by  accident  an 
order  had  been  made  before  there  was  any  reasonable  probability  that 
knowledge  of  the  proceedings  had  reached  Mrs.  Hope,  it  is  perfectly 
obvious  she  knew  of  them  immediately  afterwards,  because,  in  fact, 
she  appeared.  I  do  not  mean  by  "  appeared,"  that  she,  in  point  of 
form,  entered  an  appearance,  but  she  does  that  which  is  the  substance 
of  appearance,  —  she  files  affidavits,  makes  two  or  three  affidavits 
herself,  and  procures  other  persons  to  make  affidavits  for  her;  she  files, 
I  think,  half-a-dozen  altogether,  some  of  them  by  herself,  and  some 
of  them  by  other  persons,  to  resist  the  affidavits  that  are  filed  in  sup- 
port of  the  motion,  that  were  made  conjointly  with  the  filing  of  the 
bill.  Therefore,  I  should  be  clearly  of  opinion  that,  whether  the  order 
was  right  or  not,  it  is  immaterial.  I  am  clearly  of  opinion  it  was 
right ;  and  if  it  were  wrong,  all  the  error  of  it  was  set  right  afterwards 
by  the  conduct  of  Mrs.  Hope.  She  received  the  notice  and  waived 
all  formality ;  appeared,  filed  her  affidavits,  and  resisted  the  demand. 
When  I  say  "  waived,"  I  do  not  mean  that  she  does  that  in  form;  be- 
cause, in  fact,  the  appearance  she  enters  is  under  protest,  that  is  to 
say :  "  I  will  enter  an  appearance  which  will  be  a  good  appearance, 
if  I  have  precluded  myself  by  what  took  place  before  from  objecting 
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that  I  bad  not  been  served."  Now,  in  my  opinion,  she  had  so  pre- 
cluded herself,  and  consequently  she  is  to  all  intents  and  purposes  a 
defendant  here,  having  entered  an  appearance  here.  One  circum- 
stance was  mentioned,  that  she  is  a  married  woman,  and  could  not 
properly  have  entered  an  appearance  separately  from  her  husband, 
without  obtaining  an  order  for  the  purpose.  That  may  be  so.  I  do 
not  enter  into  that  at  all.  If  that  be  a  good  argument,  then  Mr.  Hope 
is  competent  to  enter  an  appearance  for  her ;  it  would,  perhaps,  be 
more  proper  that  she  should  be  served  separately  and  called  upon  to 
appear.  Whether  that  was  strictly  the  most  regular  mode  of  proceed- 
ing it  is  not  necessary  to  discuss ;  we  are  looking  at  the  substance  of 
the  thing.  Either  the  husband  was  to  enter  an  appearance  for  her  — 
and  that  I  should  consider  as  done  now,  if  that  be  a  proper  course-— 
or,  if  not,  the  husband  has  waived  the  necessity  of  an  order,  and  the 
court  has  overlooked  the  fact  that  there  was  no  order  enabling  her  to 
appear  separately.  In  point  of  fact  she  has  appeared  separately  and 
contested  this  question,  in  which,  substantially,  the  husband,  though 
nominally  a  defendant  and  the  next  friend  of  the  infants,  is  litigating 
with  her  the  question  as  to  who  is  entitled  to  the  custody.  It  appears 
to  me,  therefore,  upon  the  question  of  form,  there  is  nothing  in  the 
way  of  deciding  the  present  question.  Mrs.  Hope  was  either  regu- 
larly served,  as  I  believe  she  was,  or  if  not  regularly  served,  she 
has  waived  all  questions  arising  out  of  any  irregularity  in  that 
service.  She  is  now  here  in  court ;  and  the  question  arises  upon  the 
present  application  whether  or  not  I  ought  to  order  the  children  to  be 
delivered  up  by  her  to  the  husband,  or  to  make  any  order  upon  the 
present  application.  Now,  that  depends  upon  questions  of  some  im- 
portance, which  I  really  do  not  think,  when  looked  into,  involve  any 
great  difficulty.  The  jurisdiction  of  this  court,  (I  say  of  the  court,— 
probably  it  may  be  of  the  holder  of  the  great  seal  as  representing 
the  crown,  for  he  exercises  the  jurisdiction  of  the  crown,)  as  to  the 
custody  of  infants  depends  upon  this,  that  it  is  the  interest  of  the 
state,  and  of  the  sovereign,  that  children  should  be  properly  brought 
up  and  educated ;  and  that  is  commonly  expressed  by  saying  that, 
according  to  the  doctrine  of  our  law,  the  sovereign  is  parens  pcUrice^^ 
that  is,  one  who  is  to  look  to,  and  is  bound  to  look  to,  the  mainten- 
ance and  education,  as  far  as  it  has  the  means  of  doing  so,  of  all  the 
subjects  of  her  Majesty. 

The  first  question  which  has  been  suggested  is,  whether  that  prin- 
ciple applies  to  children  born  out  of  allegiance  to  the  crown.  I 
confess  I  cannot  see  any  foundation  for  doubt ;  because  the  moment 
it  is  stated  that  the  statute  clearly  establishes  that  a  child  born  of  a 
natural  born  subject  out  of  the  king's  allegiance,  is,  to  all  intents 
and  purposes,  a  British  subject;  of  course,  one  incident  to  a  British 
subject  is,  that  he  or  she  is  entitled  to  the  protection  of  the  crown  as 
parens  patriee.  It  seems,  when  once  it  was  said  by  the  legislature 
that  a  child  of  a  British  father  born  abroad  is,  to  all  intents  and  pur- 
poses, to  be  deemed  as  if  he  were  born  in  England,  and  if,  being 
born  in  England,  the  child  was  entitled  to  the  protection ;  as  a  corol- 
lary, it  must  be  entitled  to  the  protection  if  born  abroad,  which  was 
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the  express  intention  of  the  statute.  Then,  if  there  were  any  neces-* 
sity  for  authority  upon  that  subject,  I  believe  abundance  of  authority 
might  have  been  found  for  it,  but  I  have  not  myself  been  enabled  to 
discover  any  authority  as  to  the  distinction  between  a  subject  born 
abroad  and  a  subject  born  in  this  country.  The  only  reason,  I  think, 
for  there  being  no  authority  is,  that,  if  it  is  only  to  depend  upon  the 
place  of  birth,  there  could  not  be  any  ground  for  doubt ;  and,  there- 
fore, I  do  not  wonder  that  no  authority  has  been  found  on  the  sub- 
ject. But  a  more  difficult  point  was  raised,  which  was  this.  Putting 
the  place  of  birth  out  of  the  question,  it  was  said,  bow  can  such  a 
jurisdiction  be  exercised  in  respect  of  an  infant  that  is  not,  at  the 
time  the  jurisdiction  is  asked  for,  within  the  control  of  the  court? 
Now,  that  is  an  objection  much  more  plausible  than  the  other  upon 
the  place  of  birth.  But  I  apprehend  that  this  is  immaterial.  It  may  be 
that  a  child  may  be  out  of  the  jurisdiction  under  such  circumstances 
that  no  jurisdiction  can  be  exercised,  because  no  order  can  be  en- 
forced ;  and  therefore,  it  is  not  a  want  of  jurisdiction,  but  a  want  of 
the  power  of  enforcing  the  jurisdiction.  If  an  adult  Englishman,  who 
who  had  entered  into  a  contract  to  purchase  an  estate,  were  to  go 
abroad  and  live  there,  leaving  no  property  here,  nobody  could  doubt 
that  the  court  would  have  a  jurisdiction  against  him  to  enforce  specific 
performance.  In  one  sense,  it  might  be  said  that  the  coart  would  have 
no  jurisdiction,— ^not  that  it  would  have  no  jurisdiction,  but  it  would 
have  no  control  over  the  party,  because  it  would  have  no  means  of 
reaching  him ;  and  just  the  same  may  be  said  as  to  an  infant,  if  the 
parents  and  the  infant  are  abroad,  and  the  infant  has  no  property,  or 
the  property  is  abroad.  I  could  never  say  I  had  no  jurisdiction  over 
the  infant,  if  it  were  a  British-born  subject,  a  subject  of  her  Majesty; 
but  I  certainly  might  have  no  means  of  enforcing  it.  Therefore,  I 
think  that  it  is  putting  the  matter  upon  a  wrong  footing  to  say  that, 
because  the  child  is  out  of  the  jurisdiction,  therefore  no  jurisdiction 
exists  over  it.  No  power  may  exist,  but  the  jurisdiction  remains 
just  the  same  as  if  the  infant  were  in  this  country.  That  the  juris- 
diction does  exist  is  plain ;  not  only  upon  the  principle  that  no  one 
can  withdraw  himself  from  a  jurisdiction  which  properly  belongs  to 
any  subject ;  but  it  is  also  proved  by  authority,  for  in  Logan  v.  Fair- 
le€j  1  Jac.  193,  the  case  of  a  person  in  Scotland,  and  in  Stephens  v. 
James^  the  case  of  a  father  who  withdrew  his  child  to  the  United 
States,  it  was  held  that  there  was  a  perfect  jurisdiction,  because 
there  was  some  pro[}erty,  and  the  court  exercised  the  juri^iction 
which  it  was  enabled  to  do. 

Now,  my  attention  was  directed  to  a  subject  very  intimately  con- 
nected with  this  —  the  converse  of  it — namely,  the  jurisdiction 
which  is  exercised  over  foreign  children  in  this  country ,  and  it  was 
said,  because  it  had  been  established,  undoubtedly,  that  such  a  juris- 
diction does  exist,  these  are  authorities  to  show  that  the  jurisdiction 
would  not  exist  as  to  English  children  out  of  the  country.  The  rea- 
son that  the  jurisdiction  exists  over  foreign  children  in  this  country, 
is,  that  foreign  children,  just  like  adults,  while  they  are  in  this  coun- 
try, are,  to  a  certain  extent,  the  subjects  of  the  crown  of  England. 
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For  many  purposes  they  are.  TJie  courts  have  decided  that  for  this 
purpose  tb6y  are,  and,  I  think,  on  very  good  grounds.  It  is  very  true 
that  extreme  cases  may  be  put  Suppose  a  person,  just  short  of 
twenty-one  years  of  age,  a  foreigner,  came  here,  it  would  seem  a 
ridiculous  thing  to  file  a  bill  to  have  a  guardian  of  such  a  person, 
w^ho  might  be  here,  having  landed  from  Calais  at  Dover,  in  the 
course  of  the  morning,  and  who  might  return  to  Calais  in  the  course 
of  the  next  morning.  I  was  only  saying  that,  in  laying  down  any 
rule,  there  may  be  aii  extreme  case  so  close  upon  the  borders,  that  it 
shows  that  the  exercise  of  the  jurisdiction  may  be  inconvenient  in 
many  cases,  and,  if  you  please,  absurd.  But  I  do  not  think,  in  this 
particular  case  of  the  jurisdiction  over  infants,  that  a  person  just 
under  the  age  of  twenty-one  years  is  at  all  a  case  which  illustrates 
the  difficulties  of  the  point,  more  than  many  others  which  may  be 
suggested ;  and  more  particularly  when  it  is  considered  that  it  is  a 
jurisdiction  that  you  may  exercise  with  justice  if  the  interests  of  the 
intants  require  it ;  and  if  a  case  were  presented  to  me  of  a  foreigner 
just  twenty-one  years  of  age,  who  wanted  to  go  back  to  his  own 
country,  and  a  bill  were  filed  to  ask  me  to  order  maintenance,  if  I 
had  power,  I  should  say :  "  I  will  not  interfere.  What  does  the  for- 
eign parent  wish  ?  "  I  should  exercise  my  discretion  just  as  I  should 
over  wards  of  this  court,  who  are  clearly  English  subjects  under  my 
control.  If  the  circumstances  of  the  case  rendered  it  expedient  that 
they  should  be  allowed  to  go  abroad,  on  taking  proper  security,  I 
should,. of  course,  let  them  go,  as  my  predecessors  have  done.  In 
the  case  put,  I  should  not  want  any  security  of  a  foreigner  who  was 
nearly  adult,  and  who  had  only  come  over  here  for  a  temporary  pur- 
pose. If  somebody  were  to  file  a  bill,  merely  because  he  was  an 
infant,  to  molest  him,  the  holder  of  the  great  seal  would  say :  <^  Let 
that  person  go  with  his  child  without  giving  any  security."  There 
does  not  appear  to  me  to  be  any  difficulty  at  all  with  respect  to  the 
questions  put.  If  the  circumstance  of  these  children  having  been 
bprn  abroad  and  being  abroad  does  not  prevent  my  having  jurisdic- 
tion over  the  matter,  the  question  is,  whether  I  ought  to  exercise  the 
jurisdiction.  Now,  there  are  certainly  many  cases  in  which  I  think 
it  would  be  improper  that  I  sb6uld  exercise  the  jurisdiction,  or 
attempt  to  do  it ;  as  if,  for  instance,  the  parents  and  children  were 
all  abroad,  and  there  was  no  property  here.  As  I  have  already 
observed,  I  would  not  say  I  had  no  jurisdiction,  because  I  would  not 
exercise  it.  I  might  make  an  order,  but  what  is  the  use  of  doing  so 
if  parties  are  not  within  my  control  ?  They  might  disobey  it ;  and 
I  should  probably  pay  no  attention  to  any  application  made  under 
such  circumstances,  because  I  should  feel  that  1  should  be  doing  no 
good  and  only  incurring  a  sort  of  scandal,  which  every  court  does 
incur  if  it  attempts  to  make  an  order  which  it  has  no  means  of 
enforcing.  But  here,  it  is  to  be  observed,  these  circumstances  do  not 
exist.  The  father  is  here  within  the  jurisdiction ;  the  mother  has 
appeared — I  consider  her  as  having  appeared;  and  she  is,  there- 
fore, for  that  purpose,  .within  the  jurisdiction.  It  is  true  she  is 
living  at  Paris.    She  is  a  party  in  a  cause  in  this  court ;  she  is  a 
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person  \vho  faas  appeared,  and  whom  an  order  will  reach ;  and  I 
am  not  to  assume  that  she  will  not  obey  an  order  in  a  cause  in 
which  she  has  appeared,  and  I  will  not  abstain  from  making 
an  order  upon  her  merely  because  she  is  not  within  the  juris- 
diction. That  would  be  a  very  dangerous  principle  to  recognize  in 
this  country,  where  the  habit  of  travelling  is  so  common,  where  a 
person  may  go  out  of  the  jurisdiction  in  the  course  of  half  a  dozen 
hours  almost  from  any  part  of  the'kingdom.  To  say  that  an  order 
should  not  be  made  upon  persons  because  they  happen  to  be  at  Paris, 
from  which  place  they  may  come  in  twelve  hours,  is  absurd ;  there- 
fore I  shall  make  an  order  as  if  she  were  only  temporarily  residing  in 
Paris.  Of  course,  I  shall  take  care  to  make  no  order  which,  by  the 
laws  of  France,  so  far  as  those  laws  are  brought  before  me  in  the  pres- 
ent proceedings,  and  so  far  as  I  can  understand  them,  she  cannot 
lawfully  obey.  The  laws  of  France  are  like  the  laws  of  any  other 
country ;  where  a  tribunal  has  to  deal  with  them,  they  must  be  treated 
as  matter  of  fact,  and  not  as  law;  and  we  only  know  what  the  French 
tribunals  will  do,  not  as  knowing  their  laws,  but  only  as  a  fact  which 
we  may  inform  ourselves  of  as  well  as  we  can. 

Now,  by  the  law  of  this  country,  the  father  is  certainly  entitled  to 
have  the  custody  of  these  two  children,  the  youngest  of  them  being 
admitted  to  be  now  above  seven  years  of  age.  Whether  any  order 
I  could  make  would  have  extended  to  the  youngest  child  when  the 
bill  was  filed,  I  will  not  stop  to  inquire  now,  because  I  do  not  con- 
sider myself  fettered  with  the  point  as  to  the  time  when  the  bill  was 
filed.  It  may  be  true  that  I  had  not  jurisdiction  when  the  motion 
was  made,  before  the  7th  of  May,  when  the  child  was  under  seven 
years  of  age ;  and  perhaps  it  would  not  have  been  a  discreet  exercfise 
of  authority  to  have  int^ered.  But  now  they  are  all  above  the  age 
of  seven  years ;  and  it  is  perfectly  clear  that,  that  being  so,  by  the 
law  of  this  country  the  father  is  entitled  to  their  custody,  and  that 
the  pendency  of  the  suit  at  the  instance  of  the  wife  in  the  ecclesias- 
tical court  to  obtain  a  divorce  does  not  jwejudice  or  interfere  with 
that  right  Whether  it  be  a  right  state  of  the  law  or  a  VTrong  state 
of  the  law,  those  who  have  to  report  these  proceedings  to  the  tribunals 
in  France  may  state  that  it  is  a  ntatter  that  will  admit  of  no  contro- 
versy; and  those  who  advise  Mrs.  Hope  will  not  pretend  that,  by  the 
law  of  this  country,  the  father  is  not  entitled  to  the  custody  of  the 
children.  However,  it  is  quite  proper  that  the  courts  in  France 
should  be  informed,  so  far  as  it  may  be  desirable  to  inform  them, 
that  this  is  a  right  that  this  court  can  control  and  Qualify  whenever 
circumstances  render  it  expedient  to  do  so.  If,  for  instance,  it  shall 
turn  out  that  a  case  is  made  showing  that  Mr.  Hope  is  (as  to  which 
not  a  syllable  has  been  uttered  at  present)  an  inunorai  or  dissipated 
man,  or  a  man  with  whom,  if  the  children  are  placed,  it  is  likely  their 
interests  wiU  be  sacrificed,  this  court  has  the  undoubted  power,  and 
will  exercise  the  power,  of  controlling  and  interfering  with  the  com- 
mon parental  rights,  the  rights  of  the  father,  to  an  unlimited  extent ; 
for  there  are  no  bounds  to  the  interference  of  this  court  with  the 
rights  of  a  father,  whenever  those  rights  clash  with  the  interests  of  the 
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children.  Of  course,  it  is  a  jurisdiction  that  the  court  is  extremely 
reluctant  to  exercise.  Grenerally  speaking,  nothing  can  be  so  important 
as  that  the  most  intimate  connection  should  be  kept  up  between  par* 
ents  and  children ;  but  there  may  be  circumstances  which  may  render 
that  improper ;  and  when  those  circumstances  do  arise,  the  court  will 
interfere  without  the  least  hesitation.  But  I  know  of  no  such  sugges- 
tion in  the  present  case.  Some  allusions  have  been  made  to  affidavits 
which  cast  imputations  on  the  one  side  and  the  other,  some  by  the 
father,  some  by  the  mother ;  but  nothing  has  been  brought  before  me 
upon  that  subject;  and  I  am  only  to  assume  that  unhappy  differences 
have  arisen,  and  a  suit  has  been  instituted  in  the  ecclesiastical  court, 
which  does  not  sttm  to  have  been  prosecuted  very  vigorously,  and, 
except  that  it  was  instituted,  there  is  nothing  whatever  to  lead  me  to 
the  conclusion  that  there  is  any  imputation  whatever  either  upon  the 
father  or  the  mother.  That  being  so,  the  father  has  the  undoubted 
right  to  the  custody  of  the  children.  Then,  what  course  am  I  to 
pursue  ?  The  children  are  in  France.  The  course  of  proceeding  in 
France  has  been  a  most  rational  course,  conformable  to  what,  one 
might  say,  jurisprudence  ought  always  to  aim  at.  According  to  the 
laws  of  that  country,  no  divorce  can  take  place ;  there  may  be  a 
separation,  which  does  not  differ  very  much  from  a  divorce  a  mensd 
et  thoro  here;  but  even  if  they  have  no  jurisdiction,  they  say  that  ques- 
tion must  be  decided  in  the  country  to  which  the  parties  belong. 
They  say,  by  the  laws  of  our  country  there  must  be  some  interim 
order,  if  the  proceedings  shall  go  on  in  England  between  the  parties, 
durecting  what  shall  be  done  with  the  children  in  the  mean  time. 
That  would  be  the  case  to  which  I  have  referred  in  a  suit  for  sSparO' 
Hon  de  corps  in  the  French  courts.  Some  order  would  have  to  be 
made  as  to  the  custody  of  the  infants,  it  being  part  of  the  proceed- 
ings in  such  a  suit;  and  directions  would  be  given  as  to  the  ultimate 
custody  of  the  children  as  well  as  to  the  separation.  They  say, 
although  there  is  no  jurisdiction  in  the  French  courts  as  to  separa- 
tion or  divorce  between  foreigners,  yet  the  necessity  of  the  case 
requires  that  there  should  be  a  jurisdiction  exercised  as  to  the  interim 
care  of  the  children ;  it  is  a  matter  urg^ent  et  conservatoire ;  and  they 
make  an  order,  the  substance  of  which  I  understand  to  be,  that  the 
children  are  to  be  left  in  the  custody  of  the  mother,  which  is  very 
reasonable.  The  eldest  is  only  eight  years  of  age  and  the  youngest 
was  at  the  time  of  that  order  unaer  seven,  and  the  mother  is  living 
in  France  and  the  father  abroad.  They  give  liberty  to  the  father  to 
have  access  to  his  children,  but  direct  that  the  mother  is  to  have  the 
custody;  the  first  order  was  until  the  decision  in  the  divorce  suit,  the 
court  understanding  that  the  divorce  suit  would  settie  the  two  ques- 
tions, namely,  the  separation  and  the  custody  of  the  children.  In 
that  they  had  fallen  into  a  mistake  as  to  our  laws ;  a  mistake  which 
I  wish,  for  the  honor  of  our  laws,  was  not  a  mistake,  because  it  does 
seem  irrational  that  the  questions  should  be  separated.  We  know 
how  it  has  arisen  in  this  country ;  but  it  is  a  misfortune.  But  the 
second  order  was  changed  somewhat  in  its  terms ;  it  is  not  under 
the  second  order  that  she  is  to  have  the  cuatody  until  the  determma- 
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tion  of  the  divorce  suit,  but  until  the  competent  court'  in  this  country 
shall  have  determined  who  ought  to  have  the  custody  of  the  children. 
Now,  I  do  not  enter  into  any  elaborate  investigation  of  the  order ; 
that  is  the  substance  of  it ;  and  the  course  I  shall  take,  therefore,  is 
this :  I  shall  preface  my  order  by  a  declaration  (and  I  think  this  due 
to  the  courts  of  other  countries)  that,  by  the  law  of  this  country,  Mr. 
Hope  is  entitled  to  have  the  children  delivered  up  to  him,  notwith- 
standing the  pending  of  the  suit  in  the  ecclesiastical  court  for  divorce ; 
then  I  will  order  Mr.  and  Mrs.  Hope,  or  either  of  them,  to  take  all 
such  steps  as  may  be  necessary  and  proper,  according  to  the  laws  of 
France,  for  causing  the  children  to  be  delivered  up  to  Mr.  Hope.  I 
shall  also  order  Mr.  Hope  to  allow  Mrs.  Hope  to  ^ve  access  to  the 
children  at  all  reasonable  times,  with  liberty  for  her  to  apply  to  the 
court  in  case  such  access  is  not  afforded. 

It  was  then  arranged  that  the  order  should  not  be  drawn  up  for  a 
week,  to  give  time  to  Mrs.  Hope's  counsel  to  consider  whether  they 
would  go  into  the  question  upon  the  merits,  namely,  whether  Mr. 
Hope  was  or  was  not  a  fit  custos  for  the  children. 

Subsequently  to  the  order  being  drawn  up,  Mr.  Hope  made  appli- 
cation to  the  courts  in  France  that  his  two  sons  might  be  delivered 
up  to  him ;  and  on  that  occasion  Mrs.  Hope  appeared,  by  her  counsel, 
and  resisted  the  application ;  and  the  court  refused  to  make  an  order 
for  the  delivery  up  of  the  children  to  Mr.  Hope,  on  the  ground  that  an 
appeal  had  been  presented  against  the  order  of  the  Lord  Chancellor, 
and  that  the  pending  of  the  appeal  stayed  the  execution  of  the  order. 

A  motion  was  then  made,  on  behalf  of  the  plaintiffs,  that  Mrs. 
Hope  might  be  ordered  within  a  week  to  deliver  up  the  children,  or 
to  concur  with  Mr.  Hope  in  any  application  to  the  courts  for  that 
purpose. 

August  5.  The  Lord  Chancellor.  (Lord  Cranworth.)  What 
has  been  done  is  this :  the  father,  in  obedience  to  my  order,  has  made 
application  to  the  French  tribunals  for  the  delivery  up  of  the  children. 
It  was  Mrs.  Hope's  duty  to  have  instructed  counsel  to  have  appeared 
for  her  and  consented  to  their  being  delivered  up ;  but  instead  of  that, 
the  wife  appears,  and  argues  against  her  husband.  If  this  were  not  a 
case  in  which  the  party  was  abroad,  I  should  have  made  an  order  for 
her  committal. 

In  an  ordinary  case,  it  would  appear  idle  to  preface  the  order  with  a 
declaration  that  an  appeal  does  not  suspend  the  execution  of  the 
order,  but  I  shall  take  that  course  in  the  present  instance.  The  order 
will  declare  that,  according  to  the  laws  of  this  counti^,  an  appeal 
does  not  suspend  the  execution  of  a  decree  unless  the  Lord  Chan- 
cellor shall  think  fit  so  to  order,  and  that  on  a  motion  made  for  that 
purpose  I  should  refuse  to  suspend  the  order.  The  order  will  then 
proceed  in  the  language  of  the  previous  order,  that,  notwithstanding 
the  appeal,  Mrs.  Hope  do,  within  a  week,  deliver  up  the  children  or 
concur  with  Mr.  Hope  in  taking  such  steps  as  may  be  necessary  for 
authorizing  or  causing  them  to  be  delivered. 
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November  A,  1853,  and  Biarch  10, 1854. 

Retaxalion  of  Bills  of  Costs  — Jurisdiction  of  Registrar  to  tax  prior 
to  October^  1852-^  Authority  of  Commissioner  to  review  Taxation 
of  Registrar —  Rule  as  to  permitting  Appeal  to  the  House  of  Lards. 

4 
Solicitors  to  the  assi^ees  of  a  bankrupt  had  their  bills  of  costs  taxed  in  March,  1851,  by 
the  registrar  of  the  Birmingham  District  Court,  ex  parte,  without  notice  to  the  assignees, 
but  in  the  presence  of  the  official  assi^ee,  who  had  since  died.  In  April,  1853,  the 
assignees  ana  some  of  the  creditors  applied  to  the  district  court  for  a  retaxation  of  the 
bills,  which,  sare  100^.,  had  not  been  paid,  and  retaxation  was  refused  by  the  commis- 
sioner ;  but  upon  appeal :  — 

Mdd,  that  such  biUs  must  be  retaxed. 

As  to  the  jurisdiction  of  the  registrar  to  tax.  Knight  Bruce,  L.  J.,  doubted  whether  he  had 
such  jurisdiction  prior  to  the  orders  of  October,  1852,  made  pursuant  to  the  Consolidatioii 
Act,  1849 ;  but  he  had  no  doubt  that,  whedier  the  registrar  had  such  jurisdiction  or  not, 
it  was  the  duty  of  the  commissioner  to  review  the  taxation  as  a  matter  of  course,  and 
without  proof  of  objectionable  items ;  and  Turner,  L.  J.,  while  he  considered  it  to  be  clear 
that  the  commissioner  had  authority  to  review  the  taxation,  held  it  to  be  his  duty  to  exer- 
cise that  authority  in  a  case  where  the  bills  contained  a  series  of  items  prima  ficie  untea- 
sonable  and  entirely  unexplained. 

As  to  the  leave  to  appeal  to  the  House  of  Lords  under  the  18th  section  of  the  Consolidation 
Act,  1849,  and  the  10th  section  of  the  14  &  15  Vict  c.  83,  the  court  will  not  give  it  unless 
it  is  of  opinion  that  the  point  is  one  both  of  sufficient  doubt  and  of  sufficient  importance. 

This  was  a  petition  of  appeal  against  an  order  of  the  District 
Court  of  Bankruptcy  at  Birmingham,  refusing,  with  costs,  an  appli- 
cation by  the  assignees  and  several  creditors  of  the  bankrupt,  for  a  re- 
taxation of  the  bills  of  costs  of  the  solicitors  of  the  assignees.  The 
bills  of  costs  had  been  taxed  in  March,  1851,  by  the  registrar  of  the 
district  court  on  the  application  of  the  solicitors,  and  the  costs  were 
allowed  at  the  sum  of  about  1,717/.,  in  respect  of  which  the  sum  of 
lOOL  only  had  been  paid  on  account.  In  April,  1853,  the  petitioners 
applied  to  the  commissioner  for  a  retaxation  of  the  bills,  alleging  that 
they  contained  various  extravagant  charges ;  that  the  taxation  had 
been  made  ex  parte  without  their  knowledge;  that  no  copy  of  the  bills 
had  ever  been  delivered  to  the  petitioners,  or  any  of  them,  and  that 
none  of  them  were  aware  of  the  charges  contained  therein  until  the 
year  1853,  when  Mr.  Kirby,  their  then  solicitor,  inspected  the  bills 
upon  the  file  of  the  bankruptcy  court  The  commissioner  considered 
that  Mr.  Kirby,  who  had  been  first  employed  by  the  assignees  about 
the  end  of  the  year  1850,  must,  on  the  evidence  before  him,  be  taken 
to  have  known  of  the  taxation  of  the  biUs  when  it  took  place ;  and, 
on  the  8th  of  August,  1853,  the  commissioner  finally  refused  the  ap- 
plication, with  costs,  relying,  as  he  stated,  on  the  cases  of  Horlock  v. 
Smith,  2  Myl.  &  Cr.  495 ;  and  Ex  parte  Woolston,  3  Mont  D.  &  De 
Gex,  702. 

James  and  Morris.  The  petitioners,  who  are  the  assignees  of  the 
bankrupt  and  creditors  upon  his  estate,  ground  their  appeal  from 
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refusal  of  the  commissioner  to  retax  the  bills  thus  taxed  by  the  regis- 
trar of  the  district  court,  first  upon  the  fact  that,  in  point  of  law,  there 
has  been  no  true  taxation ;  and,  secondly,  if  the  court  shall  be  of 
opinion  that  there  has  been  a  taxation,  that  it  is  the  right  of  the  peti- 
tioners to  have  a  retaxation,  there  not  having  been  a  payment  of  the 
bills,  such  right  being  a  matter  of  course.  It  is  contended,  then,  on 
behalf  of  the  appellants,  that  the  taxation  in  1851,  by  the  district 
registrar,  was,  according  to  the  law  as  it  then  stood,  no  taxation  at 
all,  because  the  power  and  authority  of  the  registrar  of  a  country 
distifct  court  to  tax  bills  of  costs  was  given  only  by  the  52d  of  the 
orders  of  the  11th  of  October,  1852,  which  did  not  take  effect  until 
the  month  of  January,  1853.  Any  taxation,  therefore,  made  pre- 
viously to  that  time  by  such  a  functionary  must,  to  be  valid,  have 
been  made  according  to  the  law  and  practice  existing  previously  to 
the  passing  of  the  Consolidation  Act,  and  as,  under  such  preexisting 
state  of  the  law,  a  district  registrar  had  no  power  to  tax  a  bill  of  costs, 
what  he  professed  to  do  in  this  case  was  and  is  a  mere  nullity.  But 
admitting,  for  the  sake  of  the  argument,  and  for  that  purpose  alone, 
that  the  district  registrar  had  such  authority,  still,  it  is  of  common 
right,  and  a  matter  of  course,  that  the  commissioner  should  review 
thd  taxation  when  made,  there  not  having  been  payment  of  the  bills 
of  costs.  Although  the  official  assignee,  who  has  since  died,  was 
present  at  the  taxation,  it  appears  upon  the  evidence,  that  the  clerk 
to  whom  he  intrusted  this  particular  matter  of  business,  was  absent, 
so  that  practically  the  taxation  was  made  wholly  ex  parte.  The 
learned  counsel  cited  and  commented  on  the  cases  of  Ez  parte  Moore, 
1  Dea.  678 ;  Ez  parte  Wilson,  3  Mont.  D.  &  De  Gex,  67. 

Bolt  and  Selwyn^  for  the  respondents,  the  solicitors.  By  the  law 
as  it  stood  at  the  time  when  these  bills  of  costs  were  taxed,  the  regis- 
trars of  the  several  courts  were  required  to  attend  upon  the  commis- 
sioners, and  to  take  charge  of  all  proceedings  before  such  commis- 
sioners, all  such  registrars  being  under  the  control  of  the  chief  regis- 
trar. In  such  a  state  of  the  law,  the  taxation  by  the  district  registrar, 
the  same  having  been  acknowledged  by  the  commissioner,  must  be 
taken  and  treated  as  that  of  the  commissioner  himself;  and  the  more 
especially  as  the  27th  section  of  the  Consolidation  Act,  which  was 
then  in  force,  enabled  the  registrar  to  act  for  the  commissioner  when- 
ever the  latter,  from  any  reasonable  cause,  should  be  absent  from  his 
district.  As  it  is  not  pretended  that  here  there  has  been  any  fraud 
or  surprise,  and  as  what  we  now  assert  was  the  state  of  the  law  at 
that  time,  we  say  that  the  appeal  to  the  commissioner,  to  be  valid  at 
all,  should  have  been  presented  within  the  twenty-one  days  limited 
by  the  Consolidation  Act  for  such  a  purpose.  As  to  the  alleged  fact 
that  some  of  the  items  are  unreasonable,  Mr.  Eirby  was  present  to 
watch  the  proceedings  of  the  solicitors,  and  after  such  a  length  of 
time,  and  with  that  attendance  of  Mr.  Kirby  for  such  a  purpose,  the 
court  will  not  direct  a  retaxation  on  the  mere  ground  of  unreasonable 
charges. 
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[Knight  Bruce,  L.  J.  Does  this  case  fall  within  the  14th  section 
of  the  6  Geo.  4,  c  16  ?] 

That  act  was  repealed  by  the  27th  section  of  the  Consolidation 
Act,  1849,  and  this  taxation  took  place  in  1851. 

Jamesj  in  reply.  To  show  that  a  district  registrar  had  no  such 
jurisdiction  as  was  assumed  by  the  functionary  of  the  Birmingham 
court,  it  is  only  necessary  to  refer  to  the  statute  3  &  4  WilL  4,  c.  47. 
By  the  8th  section  of  that  act,  power  is  given  to  the  district  registrars 
to  tax  costs  in  bankruptcy  as  between  party  and  party,  so  that  it  was 
necessary  to  have  an  act  of  the  legislature  to  give  authority  to  tax  in 
that  particular  case;  making  it  clear  beyond  all  doubt  that,  until  the 
orders  issued  pursuant  to  the  Consolidation  Act  came  into  operation, 
no  district  registrar  had  any  authority  to  superintend  the  general  tax- 
ation of  costs. 

Knight  Bruce,  L.  J.  It  is  unnecessary  to  say  how  this  case  would 
have  stood  if  the  bills  had  been  paid,  or  if  one  possible  effect  of  the 
petitioners'  success  upon  the  present  occasion  might  be,  that  there 
should  be  a  repayment  by  the  solicitors  of  any  sum  that  they  have 
received.  But  the  bills  have  not,  in  any  sense  of  the  phrase,  been 
paid ;  a  sum  of  100^  has  been  received  on  account,  which,  it  is  plain 
and  admitted,  must,  in  every  possible  event,  be  due  to  the  solicitors 
and  be  retained  by  them :  that  is  not  questioned.  The  rules,  there- 
fore, which  apply  to  paid  bills,  do  not  apply  here.  Again,  if  there 
had  been  a  loss  of  documents,  a  loss  of  evidence  or  of  the  means  of 
affording  information,  by  death  or  otherwise,  that  might  have  made 
a  material  difference.  But  the  case  has  no  such  ingredient,  for  I  can- 
not consider  the  death  of  the  gentleman  who  was  official  assignee 
during  the  whole  or  part  of  the  period  which  has  been  the  subject  of 
the  discussion,  a  material  circumstance  in  the  case ;  nor  has  it,  in- 
deed, been  suggested,  on  either  side,  that  that  is  a  material  circum- 
stance in  the  case.  Here,  therefore,  there  are  unpaid  biUs,  with  the 
fullest  opportunitv,  on  the  part  of  the  solicitors,  of  perfecting  their 
case,  producing  tneir  evidence,  and  establishing  their  title  to  the  just 
amount  of  what  may  be  due ;  and  no  considerations,  therefore,  which 
belong  to  a  case  where  possible  injustice  may  be  done  to  the  solicitor 
by  the  proceeding,  can  have  place  liere.  It  is  said  that  there  has  been 
a  taxation ;  and  that,  therefore,  there  ought  not  to  be  another.  That 
taxation  was  by  a  registrar  of  one  of  the  district  courts  of  bankruptcy, 
and  the  taxation  took  place  after  the  Bankrupt  Law  Consolidation 
Act  of  1849  had  •come  into  force,  but  before  the  orders  of  October, 
1852 ;  and  one  question  is,  whether,  in  that  state  of  things,  a  registrar 
of  one  of  the  district  courts  of  bankruptcy  had  authority  to  tax  ? 
Perhaps  he  might  have  had  authority  to  do  it  if  the  case  had  been 
suggested,  and  proved  to  have  come  within  that  section  of  the  Con- 
solidation Act  to  which  the  learned  counsel,  Mr.  Rolt,  drew  our  at- 
tention. The  case  has  not  been  put  upon  that  ground.  The  registrar 
appears  to  have  done  it  in  exercise  of  an  ordinary  jurisdiction,  sup- 
posed to  have  belonged  to  him  as  a  matter  of  course.     Now,  I  con- 
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fess  I  donbt  very  much  whether  the  jurisdiction  did  belong  to  him  in 
the  circumstances  in  which  he  exercised  or  professed  to  exercise  it. 
But,  assuming  that  the  jurisdiction  did  belong  to  him  in  those  cir- 
cumstances, I  am  still  of  opinion  that,  as  the  law  then  stood, — with- 
out at  all  meaning  to  say  at  present  how  the  law  will  stand  with 
regard  to  cases  which  may  come  under  the  operation  of  the  rules  or 
orders  of  October,  1853,  as  to  which  I  am  perfectly  silent,  —  but  as 
the  law  stood  at  the  time,  to  which  it  is  material  to  look  here,  I  am 
of  opinion,  I  say,  that  if  the  registrar  had  the  jurisdiction,  it  was  in- 
cumbent upon  the  commissioner  to  review  the  registrar's  taxation  as 
a  matter  of  course,  without  having  any  objectionable  item  proved  to 
him  or  brought  under  his  attention.  Taking  that  view  of  the  law 
then  in  force,  I  am  released  from  the  duty  of  examining  the  items,  or 
giving  any  opinion  upon  the  items  which  have  formed  the  subject  of 
discussion.  It  is  with  great  pleasure  that  I  find  mvself  exempt  from 
the  performance  of  that  duty ;  especially  as  I  might  possibly,  by  en- 
tertaining a  view  on  any  of  those  items,  be,  in  a  manner,  prejudicing 
the  solicitors'  case,  which  I  wish  to  leave  perfectly  open  to  them. 
Thinking  it  very  possible,  and  (if  I  am  at  liberty  to  entertain  any 
hope  upon  the  subject)  hoping  that  they  may  be  able  to  establish  a 
just  title  to  all  that  they  have  claimed,  I  am  of  opinion  that,  acting 
upon  the  law  which  existed  at  the  time  to  which  it  is  material  to  look 
here,  it  was  a  matter  of  right,  as  I  have  already  said,  to  have  the 
taxation  reviewed;  and,  accordingly,  our  order  must  be  of  that 
description.  I  have  already  disposed  of  the  observations  that  have 
been  made  with  regard  to  time,  so  far  as  I  think  it  is  material  to  do 
so ;  but  I  may  add  that,  whatever  may  be  the  true  view  of  the  evi- 
dence with  regard  to  Mr.  Eirby's  employment,  and  the  notice  that  he 
had,  I  am  of  opinion,  that  he  did  not  stand  in  a  situation  in  which 
delay  can  be  attributed  to  him ;  especially  delay  from  which  damage 
of  any  kind  has  been  shown  to  have  arisen  to  the  solicitors  concerned. 
Our  order,  therefore,  I  think,  should  be,  upon  the  undertaking  of  the 
petitioners  to  abide  by  any  order  respecting  the  costs,  charges,  and 
expenses  of  the  taxation,  and  otherwise,  that  this  court  may  make : 
Declare  that  these  bills  ought  to  be  retaxed,  and,  with  that  declara- 
tion, refer  the  matter  back  to  the  district  court  of  bankruptcy ;  re- 
serving the  costs  of  this  application,  and  giving  liberty  to  the  parties 
to  apply. 

Turner,  L.  J.  I  am  of  opinion,  also,  that  the  order  must  be  in  the 
form  which  my  learned  brother  has  suggested.  Assuming  the  regis- 
trar to  be  the  proper  officer  to  tax  these  bills,  there  must,  undoubtedly, 
be  a  right  in  the  commissioner  to  review  the  taxation.  Application 
was  made  to  him  for  that  purpose;  he  has  refused  to  do  so;  and  the 
question  which  we  have  to  consider  is,  whether  he  was  right  or  wrong 
in  that  refusal*  I  do  not  propose  to  give  any  opinion  upon  the  ques- 
tion, whether  the  commissioner  was  or  was  not  bound  as  a  matter 
of  course,  and  without  any  special  circumstances,  to  review  that  tax- 
ation; but  I  am  of  opinion  that,  under  the  circumstances  of  this 
case,  he  was  bound  to  make  that  review.     The  grounds,  which  are 
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urged  in  support  of  the  commissioner's  judgment,  are  two:  first,  that 
these  parties,  who  are  now  presenting  the  present  petition,  had  full 
knowledge  of  all  the  circumstances  of  the  case,  and,  therefore,  ought 
not  now  to  be  allowed  to  enter  upon  the  taxation ;  secondly,  that 
there  is  no  case  of  fraud  or  surprise  in  this  case  now  before  the  court 
Now,  with  reference  to  the  case  of  knowledge  of  the  parties,  it  rests 
upon  the  fact  of  the  assignees  having  employed  a  gentleman,  of  the 
name  of  Kirby,  for  the  purpose,  as  it  is  said,  of  watching  the  conduct 
of  the  solicitors,  against  whom  the  present  petition  is  presented.  As- 
suming it  to  be  so,  it  is  perfectly  clear  that  Mr.  Kirby  did  not  attend 
the  taxation  of  these  bills  of  costs,  and  it  is  equally  clear,  I  take  it, 
that  he  could  not  have  done  so ;  and,  although  I  am  by  no  means 
prepared  to  say,  and  do  not  mean  to  intimate  an  opinion,  that  the 
consequence  of  that  would  be  that  the  biU  ought  to  be  submitted 
again  to  taxation,  I  think  that  the  fact  of  there  being  no  other  party 
before  the  registrar  upon  the  taxation  of  the  bill,  is  a  consideration 
which  renders  it  the  duty  of  the  commissioner,  and  also  the  duty  of 
the  court,  more  carefully  to  watch  the  proceedings  which  are  had  be- 
fore the  registrar  upon  the  taxation  of  a  bill ;  and  I  think  it  a  suffi- 
cient answer  to  that  objection  to  say,  although  Mr.  Kirby  may  have 
been  employed,  Mr.  Kirby  was  not  there,  in  truth,  to  watch  the  pro- 
ceedings. 

Then,  on  the  other  side,  there  being  no  case  of  surprise,  ^I  am  pre- 
pared to  go  as  far  as  any  one  may  go  on  such  a  question,)  it  is  not 
upon  the  ground  that  too  much  or  too  little  may  have  been  allowed, 
that  this  court  will  open  the  taxation  of  a  bill  of  costs,  or  direct  the 
retaxation  of  one  that  has  been  already  taxed.  But  if  you  find  a 
series  of  charges  prim^j/octe,  —  for  I  do  not  intend  to  intimate  that 
any  one  of  these  charges  may  not  be  maintained  in  the  result,  — 
unreasonable,  unexplained,  and  not  attempted  to  be  explained, 
whether  rightly  or  wrongly ;  if  you  find  such  a  series  of  charges  as 
are  to  be  founcl  in  the  present  case,  that  is,  in  my  opinion,  a  matter 
requiring  investigation,  and  quite  falling  within  the  rules  by  which 
the  court  would  require  investigation  to  be  had.  The  learned  com- 
missioner, if  I  may  venture  to  say  so,  seems  to  have  put  a  little  too 
much  reliance  upon  the  observations  that  fell  from  Lord  Cottenham, 
in  Horlock  v.  Smithy  which  were  addressed  to  a  paid  bill  of  costs,  and 
not  to  a  bill  like  the  present,  remaining  unpaid.  I,  therefore,  concur 
in  the  opinion  which  my  learned  brother  has  expressed. 

March  10.  This  case  now  came  on  upon  application  by  the  solici- 
tors, for  leave  to  appeal  to  the  bouse  of  lords  against  the  decision  of 
their  lordships,  directing  the  retaxation  of  the  bills  of  costs. 

Bolt  and  Selwyn^  in  support  of  the  motion.  The  object  of  the 
present  application  is,  that  the  opinion  of  the  highest  appellant 
tribunal  may  be  taken  on  the  subject  of  this  litigation,  which  involves 
a  serious  question  of  law,  and  the  appellants  have,  therefore,  prepared 
a  special  case  for  the  approval  of  this  court,  and  when  approved  by 
your  lordships,  to  be  settled  by  you.     The  motion  is  grounded  as  weii 

VOL.   XXVII.  M 


266  COURTS  OF  CHANCERY,  1854. 

Ex  parte  Bfttenuui;  In  re  Borbaiy. 

upon  the  act  14  &  15  Vict  c.  83,  as  upon  the  Bankrupt  Law  Consoli- 
dation Act.  By  the  10th  section  of  the  former  statute  it  is  enacted, 
^'that  all  decisions  of  the  court  of  appeal,  including  decisions  in 
matters  of  bankruptcy,  shall  be  subject  to  appeal  to  the  House  of 
Lords,  in  the  cases  and  under  the  conditions  in  and  under  which  the 
like  decisions  would  have  been  subject  to  such  appeal  if  this  act  had 
not  been  passed ;  but  the  appeal  in  matters  of  bankruptcy  shall  be 
only  on  matters  of  law  or  equity,  or  on  the  rejection  or  admission  of 
evidence,  and  on  a  special  case,  to  be  approved  and  certified  by  one 
of  the  judges  of  the  court  of  appeal  hereby  constituted,  whose  deter- 
mination on  the  settlement  of  such  cases  shall  be  final  and  conclu- 
sive." And  by  the  18th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  under  which  appeals  from  the  Lord  Chancellor  to  the  House 
of  Lords  were  made  previously  to  the  passing  of  the  act  constituting 
this  court,  such  appeals  were  authorized  to  be  made  in  any  case  in 
which  the  Lord  Chancellor  should  deem  any  matter  of  law  or  equity 
brought  before  him  by  way  of  appeal  to  be  of  sufficient  difficulty  or 
importance  to  require  the  decision  of  the  House  of  Lords.  In  the 
present  case,  it  is  submitted,  there  is  matter  both  of  law  and  equity. 
The  question,  whether  the  taxation  by  the  registrar  was,  according  to 
the  law  as  it  then  stood,  in  point  of  fact  the  taxation  of  the  commis- 
sioner himself,  from  whose  decision  an  appeal  would  not  lie  after 
twenty-one  days,  is  a  question  of  law ;  and  the  question,  whether  a 
taxation  which  has  been  made  in  the  presence  of  the  official  assignee, 
as  representing  the  bankrupt's  estate,  shall  be  opened  after  so  long  an 
interval,  is  a  question  on  matter  of  equity.  Both  questions  are,  we 
confidently  submit,  of  sufficient  difficulty  and  importance  to  justify 
an  appeal  to  the  House  of  Lords. 

James  and  Morris  were  not  called  upon. 

Turner,  L.  J.  The  court,  however  unwilling,  as  a  general  rule,  to 
refuse  to  parties  leave  to  appeal  against  a  judgment  pronounced  by 
itself,  has  still  the  duty  to  perform  of  giving  effect  to  the  provisions 
of  the  act  of  parliament,  and  to  exercise  the  best  discretion  it  can  in 
applying  them.  Now,  the  Bankrupt  Law  Consolidation  Act  has 
provided,  that  in  matters  of  bankruptcy,  an  appeal  is  to  be  carried 
to  the  House  of  Lords  only  in  those  cases  which  the  court  shall  deem 
of  sufficient  difficulty  and  importance  to  require  the  decision  of  that 
tribunal.  It  is  the  duty,  therefore,  of  the  court  to  refuse  to  give 
liberty  to  appeal,  not  only  where  the  matter  under  consideration  is 
not,  in  our  view,  of  sufficient  difficulty,  but  also  where  it  is  not,  in 
our  opinion,  of  sufficient  importance ;  and  I  confess,  so  far  as  I  am 
concerned,  I  do  not  view  this  case  as  one  of  much  difficulty,  and 
certainly  not  as  one  of  sufficient  importance  to  justify  the  court  in 
acceding  to  this  application ;  the  sole  question  being,  whether  certain 
bills  of  costs  of  solicitors  which  have  been  taxed  shall,  under  partic- 
ular circumstances,  be  allowed  to  be  retaxed.  This  application  must 
be  refused. 
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Knight  Bruce,  L.  J.     Of  course,  I  am  of  the  same  opinion.    Let 
the  application  be  refused. 

James.    And  your  lordships  give  the  respondents  their  costs  ? 

Knioht  Bruce,  L.  J.     Certainly. 


Ex  parte  Harding  ;  In  re  Pickering.    Ex  parte  Thornthwaite;  In  re 

Pickering. 

April  82, 1854. 

Proof —  Award —  Liquidated  Sum — Act  of  Bankruptcy  before  Jiidg^ 

•     ment  signed. 


I  A  creditor  brought  an  action  against  his  debtor  for  the  balance  alleged  to  be  due  upon  an 

account  between  them.  The  debtor  consented  to  a  yerdict  for  100,000^.,  subject  to  a  refer- 
ence, the  arbitrator  to  have  authority  to  order  a  verdict  to  be  enteied  for  either  partj,  with 
the  costs  of  the  soit  and  of  the  arbitration.  The  arbitrator,  after  more  than  six  years, 
made  an  award  in  fayor  of  the  creditor  for  11^5/.  After  the  date  of  the  award,  and 
before  iadgment  was  signed,  the  debtor  committed  an  act  of  bankruptcy,  and  gave  notice 
thereof  to  the  creditor,  who  afterwards  entered  up  judgment,  and  subsequently  the  debtor 
was  adjudicated  bankrupt.  The  creditor  claimed  to  prove  for  the  awaxiled  sum  and  the 
cpsts,  which  the  commissioner  allowed ;  whereupon  the  creditors'  assignee  appealed :  -^ 

Hdd,  that  the  creditor  was  entitled  to  proTO  for  the  debt  awarded,  interest  and  costs  as  a 
liquidated  sum,  on  the  eround  that  tne  award  was  more  than  a  yerdict  rendering  this  som 
provable  as  a  debt,  untU  it  could  be  shown  that  the  award  could  be  set  asid^  at  law. 

This  case  came  before  the  court  upon  an  appeal  presented  by  Mr. 
Harding,  the  creditors'  assignee,  against  the  decision  of  Mr.  Commis- 
sioner Holroyd,  admitting  and  refusing  to  expunge  a  proof  against  the 
estate  of  the  bankrupt,  Mr.  Pickering,  a  bookseller. 

The  facts  appearing  upon  the  petition,  the  affidavits  and  proceed- 
ings, were  these :  — 

In  October,  1845,  John  Joseph  Thornthwaite  commenced  an  action 
against  William  Pickering,  bookseller,  the  present  bankrupt,  to 
recover  17,795^.  5«.,  the  balance  of  an  account  current  from  June, 
1825  to  August,  1845. 

The  action  was  in  assumpsit,  and  the  declaration  contained  the 
common  counts  for  money  lent,  paid,  had,  and  received,  interest,  and 
an  account  stated. 

Pickering  pleaded  thereto  the  general  issue,  the  statute  of  limita- 
tions, payment  and  set-off  for  money  lent,  paid,  had,  and  received, 
interest,  and  an  account  stated. 

An  account  current  had  been  rendered  previously  to  the  commence- 
ment of  the  action,  to  which  account  the  particulars  delivered  of  the 
bankrupt's  demand  referred. 

A  bill  of  particulars  of  the  set-off  was  delivered  in  the  action  as 
follows :  — 


A 


268       COURTS  OP  CHANCERY,  1854. 

Ex  parte  Harding ;  In  re  Pickering. 

'<  The  particulars  of  set-oflf  in  this  action  consist  of  all  such  items 
of  set-off  as  are  allowed  and  specified  on  the  credit  side  of  the  account 
referred  to  in  the  plaintiffs  particulars,  and  which  the  defendant  is 
entitled  to  plead  as  such." 

On  the  3d  of  February,  1847,  the  cause  came  on  for  trial,  before 
Wilde,  C.  J.,  and  a  verdict  was  taken  by  consent  for  100,000/.,  subject 
to  a  reference  to  a  gentleman  at  the  bar.  By  the  order  of  reference, 
which  was  on  the  proceedings,  the  arbitrator  was  empowered  to 
direct  that  a  verdict  should  be  entered  for  the  plaintiff  or  the  defend- 
ant as  he  should  think  proper,  and  the  costs  of  the  suit,  to  be  taxed, 
were  to  abide  the  result  of  the  award,  and  the  costs  of  the  reference 
and  the  award,  to  be  taxed,  were  to  be  in  the  discretion  of  the  arbi-> 
trator,  and  neither  of  the  parties  was  to  bring  or  prosecute  any  writ 
of  error  or  any  action  or  suit  at  law  or  in  equity  against  the  arbitra- 
tor, or  against  each  other,  or  concerning  the  matters  referred  by  the 
order,  and  either  of  the  parties  was  to  be  at  liberty  to  make  the  order 
a  rule  of  court. 

The  meetings  before  the  arbitrator  commenced  in  June,  1847,  and 
went  on  at  intervals  up  to  May,  1850,  when  the  arbitrator  died,  and 
in  November,  1850,  another  arbitrator  was  nominated,  who  took  up 
the  reference,  and  after  several  subsequent  meetings,  and  after  the 
reference  had  been  in  prosecution  for  about  six  years,  namely,  on  the 
5th  of  May,  1853,  an  award  was  made  in  favor  of  the  plaintiff  for 
11,345/. 

On  the  9th  of  May,  1858,  four  days  after  the  award  was  made, 
Pickering  committed  an  act  of  bankruptcy  by  filing  a  declaration  of 
insolvency,  of  which  the  plaintiff  had  notice  the  same  day.  Pickering 
.  filed  the  declaration  of  insolvency  under  the  advice  of  his  attorney, 
not  exclusively,  as  the  attorney  deposed,  to  defeat  Mr.  Thorn- 
thwaite's  judgment,  although  it  had  that  object,  in  addition  to  some- 
thing else ;  it  was  made,  however,  with  the  knowledge  of  several  of 
Pickering's  creditors  and  the  petitioning  creditor. 

On  the  12th  of  May,  1853,  judgment  was  signed  and  the  costs 
taxed,  and  Pickering's  attorney  attended  the  taxation.  No  applica- 
tion was  made  to  set  aside  the  award. 

On  the  20th  of  July  last,  at  a  sitting  for  choice  of  assignees  under 
the  bankruptcy,  a  proof  was  admitted  on  the  proceedings  for  12,210/. 
17^.  lOd,  being  12,147/.  for  damages  and  costs,  and  63/.  17^.  lOd.  for 
interest  from  the  12th  of  May  to  the  29th  of  June  last,  on  which  day 
the  petition  for  adjudication  was  filed. 

The  debt  of  the  petitioning  creditor  was  anterior  to  the  9th  of  May. 
The  adjudication  of  bankruptcy  against  Pickering  was  made  on  the 
30th  of  June. 

An  application  was  made  on  the  21st  of  February  to  expunge  this 
proof,  and  it  was  made  upon  the  ground  that  the  judgment  upon 
which  the  proof  was  founded  was  not  signed  until  after  the  plaintiff 
(Thornthwaite)  had  notice  of  the  act  of  bankruptcy,  which  was 
proved  in  support  of  the  adjudication  of  bankruptcy.  Upon  that 
occasion  it  was  argued  that  the  proof  should  be  expunged,  wholly  or 
partially,  because  the  assignees  had  a  set-off;  and  from  the  affidavits 
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made  by  the  bankrapt  and  by  Mr.  Smith,  his  attorney,  and  which 
appeared  upon  the  proceedings,  the  claim  to  set-off  arose  by  reason 
that  evidence  was  tendered  before  the  arbitrator  to  establish  some 
items  of  alleged  set-off,  but  which  the  arbitrator  refused  to  admit, 
because  the  items  were  not  included  in  the  particulars  of  the  defend- 
ant's set-off.  It  was  also  said  that  there  were  other  items  of  a  like 
kind,  in  respect  of  which  no  evidence  was  offered  before  the  arbitrator, 
in  consequence  of  the  opinion  expressed  by  the  arbitrator  in  reference 
to  the  items  which  he  had  refused  to  admit 

The  receipts  and  vouchers  which  were  not  brought  before  the 
arbitrator,  and  which  it  was  said  would  establish  a  set-off,  related  to 
matters  arising  principally  between  the  years  1825  and  1833,  and  the 
latest  extending  up  to  June,  1842.  These  items,  although  not  in  the 
particulars  of  set-off,  were  embraced  by  the  plea  of  set-off.  The 
attorney  said  in  his  affidavit, ''  that  until  after  the  order  of  reference 
had  been  made,  I  was  unable  to  procure  from  the  said  William 
Pickering  the  various  checks  and  vouchers  relating  to  the  account 
between  him  and  the  said  John  Joseph  Thornthwaite  between  the 
years  1825  and  1833,  and  which  said  checks  and  vouchers  were,  as 
I  believe,  put  aside  by  Pickering,  as  useless  and  immaterial,  and  had 
been  lost ;  and  I  further  say,  that  in  consequence  of  his  inability  to 
find  such  checks  and  vouchers,  I  was  unable  to  insert  the  amounts 
to  which  the  same  referred  in  the  said  particulars  of  set-off.  And  in 
support  of  the  same  point  the  affidavit  oi  the  bankrapt  contained  the 
following  passage :  — 

^'  And  I  further  say  that  all  my  checks  and  vouchers  of  a  date 
previous  to  the  year  1833,  had  been  put  away  by  me  as  immaterial 
and  useless  long  previous  to  the  year  1845,  and  that  such  checks 
and  vouchers  were  not  found  by  me  for  more  than  twelve  months 
after  the  time  at  which  the  said  John  Joseph  Thornthwaite  brought 
his  action  for  the  recovery  of  the  alleged  claim,  and  not  until  after  the 
order  of  reference  thereof  to  arbitration  had  been  made ;  and  I  was, 
therefore  precluded  from  setting  out  such  particulars  of  set-off  as  I  ^ 
might  otherwise  have  supplied." 

The  commissioner  upon  these  materials  having  refused  to  expunge 
the  proof  or  to  allow  the  set-off, — 

Mr.  Harding,  the  creditors'  assignee,  appealed  on  the  former 
point.^ 


1  The  chief  passages  of  the  judgment  of  the  commissioner  pvonoonced  on  the  21st 
of  Febmary,  were  as  follows :  xhe  application  on  the  part  of  the  assiffnees  to  expunge 
tiiis  proof  was  made  upon  the  erouna  that  the  iudgment  upon  which  the  proof  was 
founded  was  not  si^ea  until  aner  the  phuntifT  (Thornthwaite)  had  notice  of  the  act 
of  bankruptcy,  which  was  proved  in  support  of  the  adjudication  of  bankruptcy.  The 
question  then  is,  whether  in  an  action  of  assumpsit  for  an  antecedent  debt  when  there 
is  a  verdict,  subject  to  a  reference  under  an  oroer  of  Ntn  Prius,  and  an  award  made 
thereupon  before  the  bankruptcy,  but  judgment  not  sij^ed  until  after  the  plaintiff  had 
notice  of  the  act  of  bankruptcy,  upon  whicn  tiie  adjudication  of  bankruptcy  proceede<^ 
a  proof  made  upon  the  juc^^ent  so  signed  for  the  amount  of  the  debt  and  costs,  ^a 
interest  from  the  time  of  signing  of  the  juttaaent  to  the  date  of  the  a4judication  can 
be  supported?    Mr.  Lmklater  contended  Sat  the  proof  should  have  been  made  lor 
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Swanston  and  Willes,  for  the  appellant,  ^contended  that  as  the 
judgment  upon  which  the  proof  was  founded  was  not  signed  until 
Mr.  Thornthwaite  had  received  notice  of  the  filing  of  the  declaration 
of  insolvency  by  the  bankrupt,  that  being  the  act  of  bankruptcy  on 
which  the  adjudication  was  founded,  the  proof  ought  to  be  expunged. 
The  judgment  when  signed  did  not  relate  back  to  the  time  before  the 
notice  of  the  act  of  bankruptcy,  and  therefore  the  judgment  obtained 
here,  and  signed  when  it  was  by  Mr.  Thornthwaite,  was  not  a  fit 
subject  of  proof,  and  ought  not  to  have  been  admitted.  They  cited 
and  commented  on — jE&  parte  Bryant^  1  Ves.  &  B.  211;  Ez  parte 
Butterfilly  1  Rose,  192 ;  Ex  parte  Kemsheady  Ibid.  149 ;  Ez  parte 
Moody,  2  Ibid.  413 :  Ez  parte  Mudie,  3  M.  D.  &  De  Gex,  66;  Cottam 
V.  Partridge  J  2  M.  &.  6r.  843 ;  Smiths  Mercantile  Law^  4th  edit  573. 

Bx)Uy  Hoggins^  and  Hardy ^  for  the  respondents,  were  not  called 
upon. 

Knight  Bruce,  L.  J.  Mr.  Thornthwaite,  claiming  to  be  a  creditor 
of  Mr.  Pickering,  brought  an  action  against  him  in  1845  ;  the  action 
was  defended,  and  was  brought  to  trial  early  in  1847,  and  was  referred 
to  arbitration,  and  the  arbitration  was  pending  until  early  in  the  year 
1853.  Mr.  Pickering,  having  found  that  the  award  was  made  against 
him,  resorted  to  the  expedient  of  filing  a  declaration  of  insolvency, 
no  doubt  with  the  object  of  preventing  his  creditor,  delayed  as  he  hsud 
been  from  1845  to  1853,  from  obtaining  the  fruit  of  the  award.  The 
present  proceeding  is  on  the  part,  not  of  Mr.  Pickering,  it  is  true,  but 


the  debt,  as  it  existed  at  the  time  of  notice  of  the  act  of  bankruptcy  being  ^ven ;  at 
that  time  the  award  was  made,  but  the  judgment  was  not  signed,  and  as  a  judgment 
now  does  not  relate  back,  he  wished  it  to  be  inferred  from  the  cases  of  Iiobirison  y. 
Vcde^  2  B.  &  C.  762;  Ex  parte  Birch,  4  lb.  880 ;  and  Greenway  v.  Fisher,  7  lb.  436; 
that  the  judgment  in  this  case  was  not  properly  the  subject-matter  of  a  proof.  He 
tfurther  contended,  that  the  court  was  not  bound  hy  the  verdict,  and  that  judgment 
after  the  notice  of  the  act  of  bankruptcy  was  just  nothing  at  all,  citing  Ex  parte  But^ 
terjUl,  1  Rose,  192.  Here,  however,  we  have  the  award  as  well  as  the  yerdict  before 
notice  of  the  act  of  bankruptcy,  but  if  the  award  had  not  been  made  until  af^er  notice 
of  the  act  of  bankniptc^r  according  to  the  case  of  Ex  parte  Helm,  Mont  &  M' Ar.  70 ; 
referred  to  by  Mr.  Hoggins,  it  woiud  have  made  no  difference  as  to  the  right  of  proof. 
The  right  of  proof  in  cases  like  the  present,  is  stated  by  the  Vice-chancellor  in  Ex 
parte  Pottcher,  1  Glyn  &  J.  385 ;  followed  in  the  above-mentioned  case  of  Ex  parte 
Helm,  and  in  the  subsequent  cases  of  Ex  parte  Ferris,  2  M.  D.  &  De  Gex,  746  ;  and 
Ex  parte  Cocks,  1  De  Gex,  446.  His  Honor  says :  **It  seems  to  me  upon  authority  as 
weH  as  upon  principle,  that  where  in  an  action  founded  upon  contract,  tnere  is  a  verdict 
before  bankruptcy  and  judgment  afterwards,  there  the  costs  de  incremento  are  prova- 
ble, having,  in  efifect,  been  incorporated  with  the  existing  debt  by  the  verdict,  tnou^h 
not  ascertained  in  amount  tiU  the  judgment  It  appears  to  me,  then,  that  the  plaintiff 
in  signing  judgment  was  only  taking  tne  steps  necessary  to  complete  a  right  which  was 
vested  in  him  by  the  verdict  and  the  award  before  he  had  notice  of  any  act  of  bank- 
ruptcy ;  and,  under  such  circumstances,  I  think  notice  of  the  act  of  bankruptcy  caa 
have  no  effect  against  the  plaintiff's  right  of  proof  upon  the  judgment  I  think,  also, 
that  as  interest  is  made  by  statute  accessorial  to  a  judgment  deot,  the  interest  as  well 
as  the  costs  became  incorporated  with  the  existing  debt  under  the  verdict  and  award, 
and  formed  one  entire  demand ;  for  these  reasons,  I  am  of  opinion  that  the  proof  is 
right  as  it  stands  upon  the  proceedings." 
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on  the  part  of  one  of  his  assigaees ;  but  whoever  be  the  petitioner, 
we  must  deal  with  the  matter  according  to  its  merits.  The  award 
was  made  before  any  act  of  bankruptcy  was  committed,  and  the  act 
of  bankruptcy  was  resorted  to  by  reason  and  in  consequence  of  the 
award.  An  award  has  been  compared  to  a  verdict,  and  it  has  been 
said,  that  a  verdict  not  followed  by  a  judgment  is  nothing ;  and  that 
the  act  of  bankruptcy  was  before  the  judgment,  and  also  that  notice 
of  the  act  of  bankruptcy  was  given  to  the  plaintiff  in  the  action. 
This  comparison  to  a  verdict  is  to  some  extent  correct,  but  it  does 
not  hold  throughout  An  award  is  not  only  tantamount  to  a  verdict, 
but  it  is  something  more,  for  a  verdict  may  be  set  aside  on  grounds 
upon  which  an  award  could  not  If  this  aw^rd  could  be  questioned 
at  all,  it  could  only  be  questioned  on  grounds  on  which  it  might  h^ve 
been  discharged  by  a  court  of  law.  I  have  not  at  present  heard  any 
reason  upon  which  the  award  could  have  been  effectually  disputed 
in  a  court  of  law.  If,  however,  counsel  should  desire  to  add  to  the 
argument  in  this  respect,  I  for  one  shall  not  be  disposed  to  decline 
to  listen  to  it  Subject  to  that,  the  award  must  stand  ;  it  is  good 
and  valid  to  show  a  debt,  although  there  was  no  judgment,  before  the 
act  of  bankruptcy ;  and  this  declaration  that  the  award  must  stand 
must  be  accompanied  by  a  right  to  the  costs  of  the  award. 

Turner,  L.  J.  This  case  is  not  open,  in  my  opinion,  to  any  fair 
question  at  all.  The  verdict  was  to  be  for  the  amount  which  the 
arbitrator  should  award.  The  whole  matter  was  left  to  the  arbitrator 
previous  to  the  act  of  bankruptcy,  but  the  judgment  was  not  entered  up 
until  afterwards.  The  argument  is,  that  this  is  no  more  than  a  verdict, 
and  Ex  parte  Butterfill  is  referred  to  in  support  of  that  view.  But 
that  argument  passes  by  this  fact,  that  there  was  a  perfectly  good 
agreement  for  valuable  consideration  between  the  parties,  that  the 
amount  decided  on  by  the  arbitrator  should  be  the  amount  recovered 
by  the  verdict.  It  is  argued  that  the  arbitrator  was  in  the  place  of  a 
jury ;  if  he  was  so,  he  was  in  the  place  of  a  jury  whose  decision  both 
parties  had  agreed  should  be  conclusive  on  them;  If  the  petitioner 
could  show  that  the  award  could  be  impeached  at  law,  proceedings 
might  have  been  taken  in  the  courts  of  law  to  set  it  aside.  In  the 
absence  of  this  proof,  the  debt  must  stand.  The  petition  must  be 
dismissed,  with  costs,  and,  considering  the  circumstances,  we  shall 
make  no  order  as  to  how  the  costs  are  to  be  borne* 
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Ex  parte  Harvey  ;  ^  re  Blakelt.    Ex  parte  Springfield  ;  Li  re 

The  Same. 

Jannaiy  27, 30,  and  31,  and  Febroaiy  10  and  28, 1854. 

Principal  and   Surety  —  Release  —  Arrangement  between  PrincipcU 

and  Creditor  —  Qmcurrence  of  Surety. 

■ 

A  principal  debtor  joined  with  a  surety  in  a  joint  and  sereral  promissoiy  note  to  a  creditor 
of  the  principal  debtor,  for  securing  the  debt.  The  principal  afterwards  executed  an 
assignment  or  property  for  the  benefit  of  his  creditors,  containing  a  release  by  the  creditors, 
but  no  reservation  was  contained  of  the  creditor's  rights  against  the  surety.  The  creditor 
to  whom  the  promissory  note  was  giren,  executed  the  deed  with  the  pririty  of  the  surety, 
and  on  the  understanding,  as  shown  upon  the  eridence,  that  his  rights  against  the  surety 
were  not  to  be  prejudiced  thereby.  Tne  creditor  to  whom  the  note  was  given  and  two 
other  creditors  were  the  trustees  of  the  deed,  and  those  three  persons  were  the  only  cred- 
itors of  the  principal  who  executed  the  deed.  The  principal  debtor  was  adjudicated 
bankrnpt,  the  act  of  bankruptqr  being  the  execution  of  the  deed.  The  surety  had  before 
committed  an  act  of  bankruptcy,  and  had  been  adjudged  bankrupt.  The  commissioner 
refused  to  permit  the  holder  of  the  note  and  trustee  of  the  deed  to  prove  against  the  estate 
of  the  surety ;  but  upon  appeal :  — 

Hdd^  that  he  was  so  entitled,  and  the  commissioner's  decision  was  revened. 

This  case  came  on  upon  two  appeals  from  the  decision  of  Mr. 
Commissoner  Fane  on  questions  of  proof.  Although  both  the  case 
of  Messrs.  Harvey  and  Hudson,  and  that  of  Messrs.  Springfield  and 
Co.,  arose  under  a  transaction  which  took  place  in  1853,  it  is  neces- 
sary to  state  facts  relating  to  the  former  as  far  back  as  1850.  In  the 
last-named  year,  Mr.  E.  T.  Blakely,  the  son  of  Mr.  Edward  Blakely, 
the  bankrupt,  opened  an  account  with  Messrs.  Harvey  and  Hudson, 
bankers,  at  Norwich,  and  the  account  having  been  overdrawn,  they 
declined  to  give  farther  credit,  unless  Mr.  Edward  Blakely  would 
give  a  guarantee,  which,  on  the  28th  of  November  in  that  year,  he  did, 
to  secure  the  repayment  of  any  balance  of  account  due  to  them  by  Mn 
E.  T.  Blakely,  not  exceeding  2,5001.  The  transactions  under  this 
arrangement  went  on  down  to  1852,  when  the  bankers  were  the 
holders  of  the  bills  of  exchange  for  3002.  and  2501.,  drawn  by  Mr.  E. 
l!.  Blakely,  on,  and  accepted  by,  Mr.  Edward  Blakely,  the  bankrupt, 
and  which  thev  had  discounted  for  their  customers.  In  December, 
1852,  Mr.  E.  T.  Blakely  having  overdrawn  his  account  beyond  the 
2,5002.,  and  being  debtor  to  the  bankers  on  these  two  bills  of  exchange, 
it  was  arranged  that  the  guarantee  of  Mr.  Edward  Blakely,  the  bank« 
rupt,  should  be  given  up  to  him,  and  that  he  and  Mr.  E.  T.  Blakely 
should  give  them  a  joint  and  several  promissory  note  for  the  whole 
balance  due,  3,0302.  Such  was  the  foundation  of  the  claiin  of  Messrs. 
Harvey  and  Hudson  against  the  estate  of  the  bankrupt,  Mr.  Edward 
Blakely. 

The  case  of  Messrs.  Springfield  and  Co.  was  founded  on  the  balance 
of  and  account  for  goods  supplied  to  Mr.  E.  T.  Blakely,  in  payment 
of  which  he  had  indorsed  over  to  them  certain  bills  of  exchange, 
accepted  by  himself  and  indorsed  by  Mr.  Edward  Blakely,  the  bank- 
rupt, as  his  surety. 
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In  the  above  state  of  circamstances,  Mr.  E.  T.  Blakely  made  an 
assignment  for  the  benefit  of  his  creditors,  and  by  an  indenture,  dated 
the  29th  of  March,  1853,  made  between  Mr.  E.  T.  Blakely  of  the  first 
part,  Mr.  Springfield,  Mr.  R  J.  H.  Harvey  (one  of  the  bankers)  and 
Mr.  Starkie,  described  as  ^  trustees  for  themselves  and  the  rest  of  the 
creditors  of  the  said  E.  T.  Blakely,"  of  the  second  part,  and  the 
several  others  persons,  whose  names  and  seals  were  thereunto  sub- 
scribed and  set,  being  respectively  <<  creditors  of  the  sadd  E.  T.  Blakely, 
of  the  third  part ; "  after  several  recitals,  E.  T.  Blakely  assigned  all 
his  personal  estate  to  the  trustees  upon  trust  to  collect  and  get  in  the 
same,  and  thereout,  after  paying  the  expenses, ''  to  pay,  retain,  and 
satisfy,  ratably  and  proportionately,  and  without  any  preference  or 
priority  to  themselves,  the  said  trustees  and  their  partners,  and  the 
other  persons  parties  hereto  of  the  third  part,  the  said  several  sums 
set  opposite  to  their  respective  names  in  the  said  schedule  hereto, 
subject  to  the  covenant  hereinafter  contained  for  verifying  the  amounts 
thereof,  and  to  pay  the  residue  (if  any)  of  the  said  moneys  unto  the 
said  E.  T.  Blakely,  his  executors,  administrators  or  assigns."  This 
deed  contained  the  following  release :  "  The  said  several  creditors, 
parties  hereto  of  the  second  and  third  parts,  subject  to  the  proviso 
next  hereinafter  contained,  do,  and  each  of  them  doth,  hereby  acquit, 
release,  and  discharge  the  said  E.  T.  Blakely  of  and  from  all  and  all 
manner  of  debt  and  debts,  claims,  and  other  demands,  which  they, 
the  said  releasing  parties  or  any  or  either  of  them,  then*  or  any  or 
either  of  their  partner  or  partners,  now  have,  or  hereafter  may  have, 
against  the  said  E.  T.  Blakely,  his  executors  or  administrators,  for  or 
in  respect  of  any  debt,  transaction,  matter,  or  thing  up  to  the  day  of 
the  date  hereof: "  subject,  nevertheless,  to  a  proviso  therein  contained 
for  making  the  release  void  if  E.  T.  Blakely  had  secreted  property 
(other  than  linen  and  wearing  apparel)  to  the  value  of  202.  or 
upwards. 

Mr.  Harvey,  one  of  the  trustees,  executed  thi3  deed  on  the  7th  of 
April,  1853,  and  it  was  also  executed  by  Mr.  Springfield  and  Mn 
Starkie,  but  at  what  time  there  was  no  evidence  to  show.  The 
schedule  to  the  deed  was  prepared  in  columns  for  the  names  of  credi- 
tors, amount  of  debts,  seals,  and  other  particulars ;  but  not  one  of 
the  blanks,  whether  relating  to  the  trustees,  or  the  other  creditors,  was 
ever  filled  up. 

Mr.  Edward  Blakely  was  adjudged  bankrupt  on  the  9th  of  April, 
1853,  the  act  of  bankruptcy  having  been  committed  on  the  6th  of  that 
month. 

On  the  28th  of  the  same  month  of  April,  Mr.  E.  T.  Blakely  was 
adjudicated  bankrupt,  the  act  of  bankruptcy  being  the  execution  of 
the  before-mentioned  deed. 

The  only  questions  now  before  the  court  were  under  the  bankruptcy 
of  Mr.  Edward  Blakely,  in  which  Messrs.  Harvey  and  Hudson  tendered 
a  proof  for  the  sum  ot  2,857i  75. 6d.,  the  ultimate  balance  due  to  them 
on  the  promissory  note  for  3,030^ ;  and  Messrs.  Springfield  and  Co.  also 
tendered  a  proof  for  their  demand  on  the  before-mentioned  bills  of 
exchange.  The  proof  was  rejected  by  the  commissioner,  on  the  ground 
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that  the  reservation  of  the  remedy  against  the  surety,  (the  bankrupt,) 
ought  to  have  appeared  on  the  face  of  the  release.  The  points  were 
argued  before  Mr.  Commissioner  Fane,  when  the  original  liability  of 
Mr.  Edward  Blakely  was  not  disputed ;  but  the  assignees  of  his  estate 
contended  successfully  that,  by  reason  of  the  release  contained  in  the 
assignment  of  the  29th  of  March,  1853^  he  was,  and  therefore  his 
estate  was,  released' from  all  liability.^ 

Affidavits  were  filed  in  support  of  each  petition  of  appeal,  and  by 
the  bankrupt,  Mr.'  Edward  Blakely,  in  opposition;  the  result  of  which 
may  be  shortly  stated,  althdugh  the  evidence  was  of  great  bulk.  The 
chief  point  in  dispute,  and  the  only  material  point  to  be  here  stated, 
was  as  to  the  time  and  the  circumstances  under  which  the  deed  of 
assignment  had  been  executed  by  Mr.  Harvey,  and  Mr.  Springfield. 
The  evidence  in  support  of  MessVs.  Harvey  and  Hudson's  claim  to 
prove  was,  that  Mr.  Edward  Blakely  was  well  aware  of,  and  privy  to, 
the  execution  of  that  deed  by  Mr.  Harvey,  who  executed  it  only  in 
his  character  of  trustee,  and  that  he  executed  it  at  the  bankrupt's  in- 
stance; that  he,  (Mr.  Harvey,)  and  his  partner,  had  declined  to  have 


^  The  jadgment  of  Mr.  Commissioner  Fane,  delivered  on  the  8th  of  June,  1858,  was 
as  follows :  *^  This  was  an  application  by  Messrs.  Harvey  and  Co.,  bankers,  of  Nor- 
wich, to  prove  for  8,030/.  against  the  estate  of  the  bankrupt,  Edward  Blakely,  on  a 
joint  and  several  promissoiy  note  of  tibe  bankrupt  and  his  son,  Edward  Theobald 
Blakely,  which  had  been  given  by  him  to  the  bankers  to  secure  a  debt  of  SfiSOl.  due 
to  them  from  the  son.  Tne  objection  was,  that  the  bankers  had,  through  one  of  their 
partners,  executed  a  deed  of  trust,  whereby,  in  considemtion  of  the  asagnment  of  all 
the  property  of  the  son  in  trust  for  his  creditors,  the  creditors  who  executed  the  deed 
releasea  the  son  from  all  demands,  and  it  was  insisted  that  the  release  of  the  son,  the 
principal  debtor,  was  a  release  of  the  father,  the  surety.  The  correctness  of  this 
proposition  was  not  disputed ;  but  it  was  said  for  the  bankers  that  it  was  thoroughly 
unaerstood,  between  the  &ther,  the  son,  and  the  bankers,  that  the  release  of  the  son 
should  not  operate  as  a  release  of  the  father,  but  that  the  bankers  should  still  be  at 
liberty  to  sue  the  father  for  whatever  they  did  not  get  through  the  son.  But  to  this 
mode  of  putting  the  case  there  are  two  answers,  first,  that  a  release  of  the  principal 
debtor  of^  itself  raises  so  strong  an  implication  of  an  intention  to  release  the  surety, 
that  it  is  scarcely  possible  to  rebut  it ;  for  were  it  not  so,  it  would  be  a  mere  .  shifting 
of  the  burden,  ana  not  a  release ;  and,  secondly,  if  such  really  were  the  intention,  it 
should  have  appeared  on  the  face  of  the  deed  of  release,  otherwise  the  effect  of  Uie 
deed  would  be  varied  by  parol  evidence.  This  point  was  stated  so  lone  ago  as  1819, 
in  Ex  parte  Glendinning,Duck*9  Rep.  517,  520.  Lord  Eldon  there  said :  *  Ever  since 
Mr.  Bichard  Burke's  case,  the  law  has  been  clearly  settled,  and  it  is  now  perfectly 
understood  that,  unless  the  creditor  reserves  his  remedies,  he  discharges  the  sure^  by 
compounding  with  the  principal ;  and  the  reservation  must  be  upon  the  &ce  of  the 
instrument  by  which  the  parties  make  the  compromise,  for  evidence  cannot  be  admitted 
to  explain  or  vary  the  efiect  of  the  instrument'  Lord  Eldon  there  gave  rather  the 
technical  and  legal  reason  for  the  rule,  than  the  real  one,  which  is  founded  on  the  great 
principles  of  justice.  Under  an  arrangement,  each  creditor  is  at  liberty  to  dictate  his 
own  terms  —  one  asking  more,  another  less ;  and  every  other  creditor  may  acquiesce 
in,  or  reject  them ;  but  whatever  each  creditor  does  insist  upon,  that  he  must  proclaim 
on  the  face  of  the  deed.  It  is  not  pretended  in  this  case  that  Messn.  Harvey  reserved 
their  right  of  suing  the  surety,  Edward  Blakely,  on  the  face  of  the  deed,  and  there- 
fore they  could  not  sue  him  if  he  were  not  bankrupt,  nor  can  they  prove  against  his 
estate  now  that  he  is."  In  the  argument  before  the  commissioner,  the  followiuf  author- 
ities were  cited:  Nevmham  v.  Stevenson^  10  Com.  B.  Rep.  71 S ;  8.  c.  3  Eng.  B«p.512; 
Crofts  V.  Beale,  11  Com.  Rep.  B.  172 ;  s.  c.  5  Eng.  Rep.  408 ;  Lewis  v.  Jones^  4  B.  & 
C.  506 ;  and  Byles  on  Bills,  p.  184. 
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any  thiog  to  do  with  the  arrangement  unless  upon  the  clear  and  ex- 
press understanding  that  Mr.  Edward  Blakely,  the  bankrupt,  was  not 
to  be  discharged  from  liability  ;  that  on  the  7th  of  April,  1853,  the 
bankrupt  signed  and  delivered  to  them,  Messrs.  Harvey  and  Hudson, 
a  memorandum  in  writing  of  that  date,  in  the  words  and  figures  fol- 
lowing :  ^<  Dear  Sirs :  I  request  you  will  take  10^.  in  the  pound 
upon  my  son's  estate.  As  to  the  residue,  I  hope  to  be  able  to 
satisfy  you  myself.  Yours,  &c.,  Edward  Blakely."  In  answer 
to  this,  Mr.  Edward  Blakely  in  his  evidence,  swore  that  he  never 
gave  his  assent  to  the  deed,  and  knew  nothing  of  its  existence  until 
some  time  after  its  execution  by  such  persons  as  did  execute  it; 
and  that  it  was  untrue,  as  alleged,  that  there  was  any  understand- 
ing on  his  part  that  he,  Mr.  Edward  Blakely,  was  not  to  be  dis- 
charged from  liability,  for  no  such  understanding  was  ever  enter- 
tained by  him ;  that  he  signed  the  memorandum  of  the  7th  of  April, 
1853,  under  the  idea  and  belief  that  it  referred  to  a  wholly  different 
arrangement  from  that  contemplated  by  Messrs.  Harvey  and  Hudson, 
an  arrangement  which  had  been  proposed  for  settling  the  afiairs  of 
Mr.  E.  T.  Blakely,  and  without  the  slightest  reference  whatever  to  the 
deed  of  the  29th  of  March,  1853.  Evidence  was  given  to  show,  and 
it  was  not  contradicted,  that  Mr.  Springfield  was  engaged  in,  as  well 
as  cognizant  of,  the  preparation  of  the  deed.     Mr.  Springfield  also 

SLve  evidence,  which,  so  far  as  it  related  to  the  petition  of  Messrs. 
arvey  and  Hudson,  was  to  the  following  effect :  that  Mr.  Edward 
Blakely  (the  bankrupt)  was  cognizant  of,  and  privy  to,  the  whole 
transaction  of  the  preparation  of  the  deed,  and  expressed  his  great 
aaxiety  that  the  affairs  of  his  son,  Mr.  E.  T.  Blakely,  should  be  so 
wound  up  as  to  render  the  resort  to  a  bankruptcy  unnecessary;  that 
Mir.  Edward  Blakely  had  actually  requested  him,  (Mr.  Springfield,)  to 
take  such  steps  as  would  secure  the  concurrence  of  Messrs.  Harvey 
and  Hudson  in  the  arrangement  proposed  to  be  effected  by  the  deed, 
and  bad  given  to  him,  (Mr.  Springfield,)  as  a  reason  why  those  gen- 
tlemen should  concur,  that  by  so  doing  their  rights  and  remedies 
against  himself  would  not  be  prejudiced ;  and  that  Mr.  Edward 
Blakely  had  upon  all  occasions,  down  to  an  extremely  recent  period, 
referred  to  and  spoken  of  the  deed  as  one  which  would  not  affect  his 
own  personal  liability.  This  was  the  substance  of  the  evidence 
on  the  petition  Ex  parte  Harvey ^  from  which  that  in  Ex  parte  Spring* 
field  differed  very  little ;  and  as  the  two  petitions  came  on  together, 
the  decision  of  the  latter  depending  on  that  in  the  former,  any  further 
analysis  of  the  evidence  is  rendered  unnecessary. 

Swanstofiy  BoUj  Bazalgette,  and  Prentice^  for  the  petitioners  in  the 
first  petition.  As  Mr.  Harvey,  according  to  his  evidence,  executed 
the  deed  only  as  a  trustee,  he  did  not  in  any  way  release  the  debt, 
and  the  more  especially  is  this  shown  from  the  fact  that  the  schedule 
is  a  blank,  no  debt  being  specified  as  due  to  him.  It  is  true  that  the 
deed  purports  to  release  debts  due  to  parties  or  their  partners ;  but  it 
is  extremely  doubtful,  as  appears  from  the  case  of  Smith  v.  Winter^ 
4  Mee.  &  W.  454,  and  the  judgment  therein,  whether  a  release  oi 
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one  partner  is  sufficient  to  release  a  debt  due  to  the  firm.  Yet, 
admitting,  for  the  sake  of  argument,  that  Mr.  Harvey  did  execute 
this  deed  as  a  releasing  party,  such  a  release  is  sufficient  to  render 
the  deed  void,  for  it  is  an  assignment  of  the  estate  of  a  debtor,  and 
forms  the  foundation  of  an  adjudication  in  bankruptcy.  Simpson  v. 
SikeSj  6  M.  &  S.  295.  And  the  authorities  are  plain  to  show  that  a 
release  being  made  which  depends  for  its  validity  on  the  assignment, 
if  that  assignment  be  void,  the  release  is  gone.     Bac.  Ater.  tit  ^'  Cov- 

.  enant"  (G);  Com.  Dig.  tit  "Covenant"  (F).  And,  although  there 
is  an  interval  between  the  deed  and  the  adjudication,  the  validity 
relates  back,  as  appears  from  the  case  of  Garlande  v.  Carlisle^  4  Mo. 
&  Sc.  24.  We  are  not  in  any  way  affected  with  any  considerations 
how  far  any  assent  of  E.  T.  Blakely  affects  the  case,  for  they  can 
only  be  raised  in  discussing  the  validity  of  the  bankmiptcy  against 
him,  which  is  not  now  before  the  court.  Mr.  Edward  Blakely  is  not 
released  at  law,  whether  the  court  considers  him  as  a  principal  debtor, 
or  as  a  surety  for  his  son ;  because,  Mr.  Harvey,  if  he  ever  executed 
the  deed  as  a  releasing  party,  executed  such  an  instrument  as  became 
absolutely  void  upon  the  bankruptcy  of  E.  T.  Blakely,  the  assignor. 
Even  if  it  be  admitted  that  Mr.  Harvey  did  execute  as  a  releasing 
party,  and  that  such  release  was  a  valid  act,  still,  Mr.  Edward  Blakely 
was  not  released ;  first,  because  he  was  a  principal  debtor  and  a 
surety,  and  secondly,  because,  if  he  was  a  surety,  he  assented  to 
the  deed.  Upon  the  first  point,  the  bankrupt  was  principal  debtor 
on  the  bills  which  the  bankers  held,  and  which  they  gave  up  upon 
his  joining  in  the  promissory  note  on  which  proof  is  now  sought, 
and  whether  these  bills  were  or  were  not  accommodation  bills,  mat- 
ters not,  for  the  bankers  held  them  for  value  and  without  notice,  and 
the  principal  object  of  the  promissory  note  being  given  was  to 
make  both  the  bankrupt  and  his  son  principal  debtors  for  the  whole 
amount,  and  had  that  effect      Williams  v.  Leper^  3  Burr.  1886; 

.  Castling  v.  Aubert^  2  East,  325 ;  Brooks  v.  Haigkj  10  Ad.  &  E.  323, 
and  Chitty  on  Contracts,  p.  512.  It  is  clear  from  Xing'  v.  Hoare,  13 
Mee.  &  W.  494,  that  the  release  of  one  of  two  principal  debtors, 
jointly  and  severally  liable,  is  no  release  of  the  other.  Then,  upon 
the  second  point:  the  letter  of  the  7th  of  April  shows  that  the 
bankrupt  assented  to  the  deed,  so  that  even  if  he  were  a  surety 
only  he  would  not  be  released,  nor,  indeed,  is  it  necessary  for  a 
surety  to  enter  into  any  express  agreement.  Samuell  v.  Howarthj 
3  Mer.  272,  and  Clark  v.  Devlin^  3  Bos.  &  P.  363.  The  reasons 
given  by  the  learned  commissioner,  as  to  the  reservation  appear- 
ing on  the  face  of  the  deed,  are  inapplicable,  because  it  is  proved 
that  Mr.  Edward  Blakely  was  a  party  to  the  arrangement,  suppos- 
ing him  to  be  a  surety.  Mayhew  v.  Orickett^  2  Swanst  185; 
Tyson  v.  Cox^  Turn.  &  R.  395 ;  Wyke  v.  Rogers^  1  De  Gex,  M.  & 
G.  408 ;  s.  c.  12  Eng.  Rep.  162. 

Daniel  and  Aspland^  for  the  respondents  in  the  first  petition, 
the  assignees  of  Mr.  Edward  Blakely.  The  interval  between  the 
execution  of  the*  deed  and  the  time  of  the  adjudication  is  important 
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to  be  considered,  because,  during  that  interval,  the  trustees  carried  on 
the  business  of  Mr.  E.  T.  Blakely  with  the  concurrence  of  the  petition- 
ing creditor,  who  thereby  lost  his  right  to  treat  that  deed  as  an  act  of 
bankruptcy.  It  is  erroneous  to  say  that  the  validity  of  the  bankraptcy 
of  £.  T.  Blakely  cannot  be  questioned  upon  the  present  occasion,  for 
although  we  have  proved  under  his  bankruptcy,  that  cannot  act  as 
an  estoppel  of  our  right,  inasmuch  as  that  proof  was  the  only  means 
whereby  we  could  place  ourselves  in  a  position  of  discovering  whether 
this  adjudication  was  valid  or  not  Assuming  the  adjudication  to  be 
valid,  the  deed  of  assignment  was  not  void,  but  only  voidable,  as  was 
decided  in  Nevmham  v.  Stevenson^  10  Com.  B.  B.ep.  7 13 ;  s.  c.  3  Eng. 
Bep.  512;  and  the  right  of  Messrs.  Harvey  and  Hudson  against 
the  principal  debtor  was'  abrogated  by  the  deed,  so  as  in  point  of 
fact  not  to  have  any  existence  in  the  int^val  between  the  execution 
of  it  and  the  adjudication*  That  being  so,  it  follows  as  of  course 
that  the  liability  of  Mr.  Edward  Blakely,  the  bankrupt,  as  surety, 
which  he  was,  was  gone  and  nothing,  excepting  only  some  act  or 
deed  to  which  he  was  a  party,  could  revive  it    BeUingham  v.  Freer^ 

I  Mo.  P.  C.  Cas.  339.  If  the  court  were  to  hold  that  Mr.  Harvev 
executed  the  deed  only  as  a  trustee,  and  not  as  a  releasing  party,  still, 
it  is  submitted  that  the  creditors,  who,  though  they  did  not  execute, 
still  assented  to,  the  deed,  have  a  title  to  insist,  in  a  court  of  equity, 
that  Mr.  Harvey  is  bound  by  it  as  a  creditor;  and  the  amount  of  debt 
not  being! stated  in  the  schedule  can  make  no  difference,  as  the  words 
in  the  releasing  part  of  the  deed  are  large  enough  to  include  all 
debts  whatever,  whether  specified  in  the  schediue  or  not  The 
assignees  insist  that  Mr.  Edward  Blakely,  the  bankrupt,  is  not  a 
principal  debtor;  but  admitting,  for  the  purpose  of  the  argument, 
and  no  further,  that  he  was,  then  they  say  that  he  was  released  from 
liability  under  the  circumstances  proved  in  this  case.  Clayton  v. 
Eynaston,  2  Salk.  574 ;  Nicholson  v.  Eevillj  4  Ad.  &  E.  675 ;  Bailey 
V.  Hainesy  15  Q.  B.  Bep.  533 ;  and  it  was  decided  in  Ford  v.  Beech^ 

II  Ibid.  852,  that  a  right  of  action  once  suspended  is  gone  for- 
ever. Upon  these  authorities,  therefore,  the  assignees  contend  con- 
fidently, that  the  right  of  action  was  suspended  from  the  time  of 
the  execution  of  the  deed  of  assignment  and  the  date  of  the  adjudi- 
cation, and  that  the  remedy  on  the  promissory  note  is  gone ;  for 
which  reason  they  add,  that  no  resort  can  be  had  to  the  original  con- 
sideration, and  that  not  only  on  this  ground,  but  because  the  surren- 
der of  the  original  bills  andf  the  giving  up  of  the  guarantee  formed 
the  consideration  for  the  promissory  note.  The  deed  of  assignment 
does  not,  as  the  commissioner  justly  remarked,  reserve  any  remedies 
against  sureties,  and  such  omission  renders  the  deed  void  as  against 
other  creditors.  CockshoU  v.  BenneU,  2  Term  Rep.  763 ;  Ex  parte 
Olendinningj  Buck,  517,  and  Wyke  v.  BogerSy  1  De  Gex,  M.  dt  Q. 
408;  s.  0. 12  Eng.  Rep.  162;  and  such  a  view  is  materially  supported 
hy  the  Lord  Chancellor's  observations  in  the  last-mentioned  case. 
Evidence  is  not  admissible  to  show  that  a  party  who  has  executed 
a  deed  in  a  particular  character  did  not  intend  to  do  so.  \^^riZ' 
Nash,  9  Bing.  341.     And  therefore  it  cannot  now  be  said  that  sax* 
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Harvey  did  not  execute  the  deed  as  a  releasing  party.  Tuck  v. 
Tooke^  9  B.  &  C.  437,  and  Espey  v.  LakCj  10  Hare,  260  ^  s.  c.  15 
Eng.  Rep.  579,  were  also  referred  to. 

Swanstofiy  in  reply.  The  execution  of  the  deed  by  Mr.  Harvey  as 
a  trustee,  in  which  character  alone  he  executed  it,  does  not  release 
the  debt  Bain  v.  Cooper^  9  Mee.  &  W.  701.  And  that  deed  was 
never  intended  to  have  any  operation  upon  the  debt  until  all  the 
creditors  had  come  in  and  signed.  Thompson  v.  Lacki  3  Com.  B. 
Rep.  540,  proves  that  where  there  is  an  intention  shown  on  the  face 
of  the  deed  that  the  surety  should  remain  bound,  such  surety  is  not 
released ;  and  this  is  so,  even  if  the  language  of  the  deed  is  consis- 
tent with  the  reservation  of  the  remedy  against  the  surety.  Then, 
let  us  suppose  Mr.  Edward  Blakely  to  be  a  principal  debtor,  and 
suppose  the  release  to'  be  valid,  still,  that  is  only  a  release  of  his  sepa- 
rate liability,  and  leaves  his  joint  liability  untouched,  be  and  bis 
son  being  jointly  and  severally  liable ;  and  it  has  been  held  in  Dean 
^.  NewhcUlj  8  Term  Rep.  168,  that  a  covenant  not  to  sue  one  of  two 
principal  debtors  who  are  jointly  bound,  does  not  discharge  the 
other. 

February  10.  The  case  was  this  day  argued  upon  Mr.  Spring- 
field's petition,  the  principal  point  (in  addition  to  those  made  in  Ez 
parte  Harveiy)  being,  whether  the  assignment,  if  it  had  been  executed 
by  six  sevenths  of  the  creditors,  would  have  been  binding  under  the 
224th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  & 
13  Vict.  c.  106,  and  would  not  have  released  the  sureties ;  and  it  was 
-argued  that  it  would  be  an  absurdity  to  hold  that  the  sureties  were 
released  merely  because  no  creditor  came  in. 

Swanston  and  Paltnerf  for  the  petitioner,  Mr.  Springfield. 

Daniel  and  Aspland^  for  the  respondents,  the  assignees  of  Edward 
Blakely,  the  bankrupt 

Their  lordships  reserved  judgment 

February  28.  Enioht  Bruce,  L.  J.  The  petitions  in  this  case 
are  like  many  others,  which,  although  in  form  are  appeals,  are  not  so 
in  substance,  but  come  before  this  court  supported  and  opposed  by 
testimony  which  was  not  before  the  learned  commissioner  in  bank- 
ruptcy. The  evidence  before  us  is  of  a  very  conflicting  nature,  and 
the  affidavits,  on  one  side  or  the  other,  manifestly  contain  more  or 
less  of  incorrect  swearing.  It  is  our  duty  to  weigh  and  consider  that 
testimony,  and,  having  done  so,  to  terminate  this  litigation.  First, 
then,  as  to  the  petition  of  the  bankers.  The  object  of  that  petition  is 
to  establish  the  title  of  Messrs.  Harvey  and  Hudson,  to  prove  for  the 
amount  of  a  joint  promissory  note  signed  by  Mr.  E.  Blakely  and  his 
son,  Mr.  E.  T.  Blakely,  and  this  claim  is  opposed 'by  the  ^signees 
of  Mr.  E.  Blakely  on  the  ground  of  the  execution  by  the  petitioner, 
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Mr.  Harvey,  of  a  deed  of  trust,  dated  the  29tb  of  March,  1853,  which 
they  contended  has  discharged  the  son,  and  therefore,  also,  Mr. 
Blakely,  the  father.  The  learned  commissioner  has  thought  the  as- 
signees right,  and  has  rejected  the  proof.  The  son  has  been  made  a 
bankrupt  on  the  ground  of  the  execution  of  the  deed,  and  as  no  one 
has  raised  the  point,  and  as  the  bankruptcy  against  him  is  in  full 
force,  I  give  no  opinion,  whether  the  petitioning  creditor  is  entitled 
to  treat  the  execution  of  the  deed  as  an  act  of  bankruptcy.  The 
main  point  taken  against  the  admitting  of  the  proof  has  been,  whether 
the  father  joined  in  the  note  as  surety  for  the  son ;  but  this  would  be 
immaterial  if  the  father,  before  committing  an  act  of  bankruptcy,  had 
notice  of  and  approved  of,  or  assented  to,  the  execution  of  the  deed. 
The  petitioners  affirm,  the  respondents  deny,  this,  and  there  is  a  con- 
flict of  evidence ;  and  the  question  for  us  is,  to  say  whether  it  ought 
or  ought  not,  upon  the  evidence,  to  be  believed  that  such  was  the 
case.  The  knowledge  and  assent  of  the  father  is  a  proposition  prob- 
able in  itself,  and,  upon  a  just  estimate  of  the  materials  before  the 
court,  in  my  opinion,  such  knowledge  and  assent  must  be  decided  to 
be  established.  Such  knowledge  and  assent,  I  repeat,  are  probable, 
and  may  justly  be  inferred  from  the  undisputed  facts  of  the  case,  and 
such  notice  and  assent  must  be  considered  to  have  existed.  The  ar- 
rangement, of  which  this  deed  formed  a  part,  was  never  completed, 
and  such  arrangement,  ultimately,  fell  to  the  ground.  The  deed  was 
not  executed  by  Mr.  Harvey  until  the  7th  of  April,  and  within  a 
month  from  that  time,  the  son  was  adjodgod  a  bankrupt*  The  trus- 
tees were  also  creditors,  although  Harvey  was  only  a  creditor  in  ^he 
capadty  of  a  member  of  the  firm  to  which  he  belonged ;  he,  however, 
executed  the  deed  both  as  trustee  and  creditor.  The  deed  was  not 
executed  by  any  creditor,  except  the  trustees ;  it  did  not  specify  any 
debts,  and  no  dividend  ever  was  paid  under  it.  The  bankruptcy  of 
the  son  was  grounded,  and  must  be  taken  to  have  been  duly  grounded, 
on  the  execution  of  it.  Harvey  must  be  taken  not  to  have  executed 
it  with  an  intention  to  release  the  father.  There  is  no  reason  to  be- 
lieve that  Mr.  Harvey  executed  it  with  a  view  to  release  Mr.  Blakely, 
the  elder,  from  the  promissory  note,  or  that  any  party  to  the  deed 
when  executing  it,  believed  that  it  would  have  that  effect  The  deed 
might  have  been  so  framed  as  to  make  it  manifest  that  the  father 
could  not  claim  to  be  released,  and  it  is  plain  that  Mr.  Harvey  would 
not  have  executed  it  unless  altered  in  that  way,  if  he  had  been  in- 
formed that  in  its  actual  form  it  would  operate  as  a  release  of  the 
father.  If  the  execution  of  the  deed  did  not,  at  law,  release  the  father, 
it  cannot  in  equity ;  if  it  did  so  at  law,  yet  it  did  not  in  equity,  for  a 
court  of  equity  could,  if  necessary,  reform  the  deed,  and  thus  by 
reformation  of  the  deed  or  otherwise,  this  court  might  relieve  the  pe- 
titioners against  its  legal  effect,  and  restore  them  to  their  rights  of 
action  against  the  father.  The  result,  tnerefore,  is,  that  we  must 
declare  that  Messrs.  Harvey  and  Hudson  have  the  same  right  of  proof 
as  if  Mr.  Harvey  had  never  executed  or  known  of  the  existence  ^^*^® 
deed,  and.  are  entitled  to  their  costs,  except  such  as  are  ^^^^^^^  ^ 
their  employing  the  superfluous  number  of  four  counsel,  ana     y 
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charge  of  abstracting  property,  which  charge  has  not  been  sustained. 
The  defence  is  not  founded  in  justice :  the  equity  of  the  case,  not 
only  in  the  judicial,  but  in  every  sense  of  the  term,  is  with  the  peti- 
tioners, and  the  failure  of  the  defence  is  most  complete.  Much  the 
same  sort  of  reasoning  applies  to  the  petition  of  Mr.  Springfield,  and 
a  similar  order  must  be  made  upon  it  It  is,  in  my  opinion,  immate- 
rial whether  the  father  was  a  principal  debtor  or  only  a  surety.  If 
the  idea  had  occurred  to  Mr.  Springfield  that  by  executing  the  deed 
he  should  release  the  father,  he  would,  no  doubt,  have  refused  to  exe- 
cute it ;  and  that  deed,  which  has  produced  no  effect  but  the  bank- 
ruptcy of  the  son,  ought  not,  therefore,  ta  be  set  up  against  the  claim. 
I  think  it  also  immaterial  to  say,  whether  the  324th  section  of  the 
Consolidation  Act  has  any  bearing  on  the  question  before  us. 

Turner,  L.  J.  The  case  cannot  be  put  more  stron^y  against  the 
petitioners  than  by  assuming  that  the  father  was  only  a  surety,  and 
that  the  trustees  executed  the  deed  as  creditors  as  well  as  trustees, 
and  I  shall  deal  with  the  case  on  that  footing.  It  is,  then,  to  be  con- 
sidered whether  the  father  concurred  in  the  deed  or  assented  to  it  be- 
fore committing  an  act  of  bankruptcy.  If  he  did,  there  is  no  serious 
difficulty  in  applying  the  law  to  the  facts  of  the  case.  [His  lordship 
then  went  through  the  evidence  at  length,  and  continued :]  The  con- 
clusion of  fact  at  which  I  have  arrived  upon  the  evidence  is,  that  the 
father  concurred  in  the  execution  of  the  deed  by  Mr.  Harvey,  on  the 
footing  that  he  himself  -was  to  remain  liable,  and  that  he  ratified  Mr. 
Spijngfield's  execution  of  it  on  that  understanding.  Now,  it  is  not 
disputed  that  a  surety,  who  concurs  in  an  arrangement  between  the 
principal  and  the  creditor,  is  not  discharged  by  such  arrangement; 
but  it  has  been  said  that  the  effect  of  this  deed  of  release,  containing 
no  reservation  of  the  remedies  against  sureties,  was  to  discharge' liim. 
I  am  myself,  however,  disposed  to  think  that  it  is  in  some  cases  nec- 
essary that  the  reservation  should  appear  on  the  face  of  the  deed,  in 
others  not ;  but,  at  all  events,  the  omission  of  such  express  reservation 
is  not  enough  to  deprive  the  petitioners  of  their  independent  equity 
arising  £rom  the  fact  that  they  executed  the  deed  at  the  request  of 
the  surety,  who,  therefore,  cannot  claim  to  be  discharged.  The  case 
difiers  in  its  circumstances  from  Lee  v.  Lockharty  3  Myl.  &  Cr.  302, 
but  the  remarks  of  the  Lord  Chancellor  in  that  case  bear  strongly 
upon  it  It  is  there  said :  ^  The  decisions  referred  to  proceed  upon 
dear,  intelligible  principles ;  but  they  do  not  appear  to  me  to  have 
any  application  to  the  present  case,  in  which  the  only  question  is, 
whether  a  person  having  a  valid  security  for  his  debt,  but  induced  by 
the  debtor  to  execute  an  instrument  legally  affecting  such  security, 
under  a  representation  that  such  would  not  be  the  effect,  and  a  prom- 
ise that  it  should  not,  is,  upon  the  application  of  such  debtor,  to  be 
held  to  be  deprived  of  such  original  security.  I  am  clearly  of  opinion 
that  he  cannot  be  considered  as  so  deprived.''  I  am,  in  the  case  now 
before  us,  therefore,  of  opinion  that  the  proof  must  be  admitted,  and 
that  the  costs,  with  the  exception  adverted  to  by  my  learned  brother, 
must  be  paid  out  of  the  bankrupt's  estate. 
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Watlington  V.  Waldron. 

December  14,  1853. 

Willy  Construction  of —  Power  to  cut  Timber  —  Trust. 

A  testator,  after  devising  spedfle  real  estate,  devised  all  the  residue  of  his  estate  to  trustees 
for  nioety-nine  years,  without  impeachmeat  of  waste ;  and,  subject  thereto  to  his  son  W. 
for  life,  without  impeachment  of  waste ;  remainder  to  his  granddaughter  C,  for  life,  with- 
out impeachment  of  waste ;  remainder  to  her  issue  in  strict  settlement.  The  trusts  of  the 
term  were  to  raise  money  by  mortgage  or  sale  of  the  premises  coniprised  therein*  The 
will  contained  a  proviso  that  no  part  of  the  timber  upon  the  residue  ofhis  real  estate  should 
be  cut  until  his  m-anddaughter  attained  twenty-one,  at  which  time  his  trustees  were  to  cut 
such  timber  as  they  should  think  fit,  and  pay  the  proceeds  to  his  granddaughter  for  her 
sole  use.  In  1835,  W.  died,  and  in  1836,  the  granddaughter  attained  twenty-one,  and 
died  in  1842,  leaving  an  only  child  and  her  husband  surviving  her,  the  trustees  not  having 
exei'cised  the  power  of  cutting  timber.  In  1843,  the  term  was  sold  for  the  purposes  of  the 
trust:  — 

Bdd^  that  the  purchaser  was  entitled  to  the  timber  standing  upon  the  estate  at  the  time  of 
the  sale. 

John  Webb,  by  his  will,  dated  the  31st  of  July,  1826,  devised  all 
bis  real  estates  in  Norcut  to  the  use  of  his  son  W.  B.  Webb,  for  life, 
with  divers  remainders  over:  and  he  devised  all  other  his  real  estates 
to  Daniel  Wiltshire,  and  Daniel  Wiltshire  the  younger,  their  execu- 
tors, administrators  and  assigns,  for  the  term  of  ninety-nine  years, 
without  impeachment  of  or  for  any  manner  of  waste,  upon  the  trusts, 
thereinafter  declared ;  and  subject  to  the  said  term,  to  the  use  of  his 
son  W.  B.  Webb,  for  life,  without  impeachment  of  waste;  remainder 
to  trustees  to  preserve ;  remainder  to  the  use  of  his  granddaughter, 
Caroline  Sarah  Webb,  for  her  life ;  remainder  to  trustees  to  preserve ; 
remainder  to  the  use  of  her  first  and  other  sons  in  tail ;  remainder  to 
the  use  of  her  daughters  as  tenants  in  common  in  taU,  with  cross 
remainders.  •  And  the  testator  declared  the  trusts  of  the  said  term  of 
ninety-nine  years  to  be,  that,  in  case  his  personal  estate  should 
happen  to  be  insufficient  to  pay  and  satisfy  the  several  legacies  given 
by  his  will  and  the  sum  of  4,000/.  charged  on  his  Norcut  estates  by 
his  son  W.  B.  Webb's  marriage  settlement,  that  D.  Wiltshire  and 
D.  Wiltshire  the  younger,  or  the  survivor,  Ace.,  should,  by  and  out  of 
the  rents,  issues,  and  profits  of  the  estates  comprised  therein,  or  by 
demise,  mortgage,  or  sale  of  the  whole  or  part  thereof,  or  by  all  and 
every  or  any  of  the  ways  and  means  aforesaid,  levy  and  raise  such 
sum  of  money  as  should  be  sufficient  to  answer,  satisfy,  and  make  up 
such  deficiency;  and  that  after  answering  the  purposes  aforesaid  the 
term  should  cease.  The  will  contained  also  the  following  proviso  :- 
<<  Provided  also,  and  I  do  hereby  declare,  that  it  shall  not  be  lawful 
for  my  said  son  W.  B.  Webb  to  cut  any  part  of  the  timber  standing, 
growing,  and  being  upon  my  said  farms,  &c.,  in  Norcut,  for  any  pur- 
pose whatsoever,  except  for  necessary  repairs,  &c.  Provided  also,  and 
I  do  hereby  direct,  that  no  part  of  the  timber  standing,  growing,  or 
being  in,  upon,  or  about  the  residue  of  my  said  freehold  lands,  flWJ., 
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shall,  upon  any  pretence  or  for  any  purpose,  (except  for  necessary 
repairs,)  be  felled  or  cut  until  my  said  granddaughter  Caroline  S. 
Webb  shall  attain  the  age  of  twenty-one  years;  at  which  time  it  shall 
be  lawful  for  my  said  trustees  to  mark,  fell,  cut  down,  cart,  and  carry 
away  such'timber  as  they  shall  think  fit,  and  to  sell  and  dispose  of 
the  same  for  such  price  or  prices  as  they  may  think  proper,  and  to 
pay  the^  money  to  arise  and  be  produced  by  such  fellitig,  sale,  and 
disposition  unto  my  said  granddaughter  Caroline  S.  Webb,  for  her 
own  sole  and  separate  use  and  benehf  The  testator  appointed  his 
son  W.  B.  Webb,  and  D.  Wiltshire  and  D.  Wiltshire  the  younger, 
executors  of  his  will  The  testator  died  in  March,  1828,  leaving  W. 
B.  W^bb,  his  only  son,  him  surviving;  and  his  will  was  proved  by  D. 
Wiltshire  the  younger  alone. 

By  a  decree  made  on  the  15th  of  June,  1832,  in  the  cause  of  Webb 
V.  Grac€j  the  defendant,  D.  Wiltshire  the  elder,  disclaiming  all  the 
trusts  of  the  will,  it  was  ordered  that  the  will  should  be  established 
and  the  trusts  thereof  carried  into  execution.  W.  B.  Webb  died  in 
1835,  leaving  Caroline  8.  Webb,  his  only  child,  him  surviving,  who 
attained  her  age  of  twenty-one  years  on  the  4th  of  October,  1836. 
By  a  decree  in  the  said  suit,  dated  in  March,  1841,  after  stating  that 
the  personal  estate  was  exhausted,  and  that  it  was  admitted  that  the 
term  of  ninety-nine  years  devised  by  the  residuary  clause  of  the 
testator's  will  would  be  required,  a  sale  was  ordered  of  the  lands 
comprised  in  the  term.  Caroline  S.  Webb  intermarried  with  the 
defendant  H.  Waldron,  and  died  in  November,  1842,  leaving  the 
defendant,  Caroline  Elizabeth  Waldron,  her  only  child,  her  surviving, 
and  H.  Waldron  took  out  administration  to  his  deceased  wife.  In 
January,  1843,  in  pursuance  of  the  decree,  the  estates  comprised  in 
the  term  of  ninety-nine  years  were  put  up  for  sale  by  auction,  in 
several  lots,  and  subject  to  certain  conditions  of  sale;  the  sixth  only 
of  which  conditions  related  to  the  present  question,  and  was  as 
follows :  <^  The  said  J.  Webb,  the  testator,  by  his  will,  directed  that 
no  part  of  the  timber  upon  the  hereditaments  (except  for  necessary 
repairs)  be  felled  or  cut  until  his  granddaughter  Caroline  S.  Webb 
should  attain  twenty-one  years,  at  which  time  it  should  be  lawful  for 
his  trustees  to  fell  such  timber  as  they  should  think  fit,  and  dispose 
of  the  same  for  such  price  or  prices  as  they  should  think  proper,  and 
pay  the  money  to  arise  therefrom  unto  his  said  granddaughter.  The 
estates  comprised  in  the  accompanying  particulars  are  put  up  for  sale, 
subject  to  any  rights  under  such  provision." 

W.  Watiington,  deceased,  now  represented  by  the  plaintiff,  J.  H. 
Watiington,  became  the  purchaser  of  the  largest  portion  of  the  lots, 
and  the  purchase-moneys,  amounting  to  5,804/.  155.  UcLy  were  paid 
into  court ;  and  by  an  indenture,  dated  the  8th  of  July,  1850,  the 
estates  were  assigned  to  him  for  the  residue  of  the  ninety-nine  years' 
term,  subject  to  the  sixth  condition  of  sale.  By  an  (Mrder  made  in 
the  above-mentioned  suit,  a  reference  was  directed  to  the  master,  to 
inquire  and  state  to  whom  the  timber  upon  the  estates  and  premises 
comprised  in  such  term  belonged  at  the  time  of  the  sale.  The  master 
reported  that  the  trustees,  subsequentiy  to  the  granddaughter  coming 
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of  age,  did  not  cut  down  any  timber  npoti  the  estates  so  sold ;  and  he 
found  that  the  timber  thereon  belonged  to  the  defendant,  Caroline  K 
Waldron,  as  reversioner  in  fee  under  the  will  of  the  testator ;  there- 
upon, Caroline  E.  Waldron  presented  a  petition,  praying  that  she 
might  be  at  liberty  to  enter  the  said  lands  and  cut  the  tunl^r  thereon, 
and  to  sell  the  same,  the  produce  of  such  sale  to  be  paid  into  court 
and  invested. 

The  petition  came  on  to  be  heard  before  Lord  Cranworth,  V.  C, 
in  February,  1851,  when  his  lordship  dismissed  it  with  costs.  The 
petitioner  being  about  to  appeial  against  this  deci#>n,  it  was  arranged 
between  the  parties  that  the  question,  as  to  th.e  right  to  the  timber, 
should  be  brought  before  the  court  upon  a  special  case  under  Sir  6. 
Turner's  Act,  the  13  &  14  Vict  c.  35.  The  questions  raised  by  the 
case  were,  first,  whether  the  said  J.  H.  Watlington  has  or  has  not  the 
right  to  fell,  cut,  and  carry  away  for  his  own  use,  and  not  for  repairs 
merely,  such  of  the  timber  now  standing,  growing,  and  being,  or 
which  may  hereafter,  during  the  said  term  of  ninety-nine  years  be 
standing,  growing,  or  being  in  and  upon  the  estates  and  premises 
comprised  in  the  said  term,  as  he.  may  think  proper.  Secondly, 
whether  the  said  Caroline  E.  Waldron  has  or  has  not  the  right,  under 
the  circumstances  hereinbefore  stated,  to  fell,  cut,  and  carry  away  the 
said  timber  for  her  own  use.  Thirdly,  whether  the  said  IL  Waldron 
has  or  has  not  any  right  or  claim  to  the  said  timber,  or  any  part  thereof. 

Russell  and  Morris^  for  the  plaintiff  in  the  case,  the  representative 
of  the  purchaser.  The  term  for  years  precedes  all  the  limitations,  and 
is  without  impeachment  of  waste.  The  proviso,  therefore,  in  the 
limitations,  will  not  affect  the  rights  of  the  termor ;  but,  if  otherwise, 
then  the  trustees  have  not  exercised  the  discretion  given  them ;  and 
the  granddaughter  having  attained  twenty-one,  the  restriction  is  at 
an  end. 

Bacon  and  Lonsdale^  for  H.  Waldron.  The  power  given  to  the 
trustees  to  cut  timber  amounts  to  a  trust  in  favor  of  the  grand- 
daughter. Heweit  v.  BeweUj  2  Eden,  332 ;  Briggs  v.  Lord  Oxford^ 
5  De  Gex  &  Sm.  156 ;  s.  c.  11  Eng.  Rep.  265. 

'  ■ 

Baily  and  Hoffman^  for  the  infant  tenant  in  tail. 

•  The  Lord  Chancellor,  (Lord  Cranworth,)  (without  calling  for 
a  reply.)  It  appears  to  ns  that  the  case  admits  of  no  reasonable 
doubt  The  testator,  by  his  will,  after  giving  the  estate  at  Norcut  to 
his  son  W.  B.  Webb,  with  remainder  to  his  first  and  other  sons, 
gives  the  residue  of  his  estates  to  trustees  for  the  term  of  ninety-nine 
years,  without  impeachment  of  waste,  for  the  purposes  thereinafter 
mentioned ;  that  is  to  say,  if  his  personal  estate  should  happen  to  be 
insufficient  to  pay  and  satisfy  the  several  legacies  thereinbefore  be- 
queathed, and  the  sum  of  4,000/.  charged  on  the  Norcut  estate,  that 
the  trustees  should,  out  of  the  rents,  issues,  and  profits  of  the  property, 
or  by  demise,  mortgage,  or  sale  of  the  whole  or  any  part  thereof,  or 
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by  all  or  every  or  any  of  the  ^vays  or  means  aforesaid,  levy  and  raise 
such  sum  of  money  as  should  be  sufficient  to  answer,  satisfy,  and 
make  up  such  deficiency.  Then,  subject  thereto,  he  gives  it  to  his 
-son  for  life,  without  impeachment  of  waste,  with  remainder  to  his 
granddaughter»for  life,  without  impeachment  of  waste,  with  remain- 
der to  her  first  and  other  sons  and  daughters  in  tail.  The  will  was 
dated  in  July,  1826.  At  that  time  the  granddaughter  was  in  her 
eleventh  year.  The  testator  died  about  two  years  afterwards  —  early 
in  the  year  1828.  Now,  that  was  the  state  of  the  family ;  and  ia  the 
will  is  contained  tMse  clauses.  The  firsft;  is :  "  And  I  do  order  and 
direct  that  no  part  of  the  timber  standing,  growing,  or  being  in  or 
upon  or  about  the  residue  of  my  freehold  lands,^'  &c.  [see  the  clause 
above.]  The  question  is,  whether  this  proviso,  restraining  the  cutting 
of  timber,  was  a  proviso  which  so  operated  upon  the  term,  that  the 
trustees  of  that  term,  in  selling  it,  with  reference  to  a  necessary  dis- 
charge  of  their  duty,  did  not  make  a  title  to  the  purchaser  ?  That  is 
the  only  question.  Now,  in  the  first  place,  one  cannot  but  see  that 
that  was  an  extremely  improbable  intention  for  any  testator  to  have 
had,  who  chose  'to  make  a  provision  to  supply  legacies  and  annuities 
by  means  of  a  term  of  years  upon  his  estates ;  although  a  necessity 
for  selling  that  estate,  under  the  power  which  was  contained  in  the 
will,  might,  for  aught  he  could  tell,  arise  the  next  day  after  bis  death. 
That  being  so,  it  is  extremely  improbable  that  the  testator  could  have 
meant  that  the  estate  should  be  sold  for  ninety-nine  years,  and  sold 
with  that  clog  upon  it,  that  when  his  granddaughter,  eight  or  ten 
years  afterwards,  should  attain  her  majority,  then  certain  trustees 
might  come  upon  the  estate  and  cut  down  such  timber  as  they 
thought  fit  for  cutting,  (for  that  is  the  interpretation  put  upon  it,)  in 
order  to  give  the  proceeds  to  his  granddaughter.  This  is  an  exceedingly 
improbable  intention,  but  that  is  what  is  and  must  be  contended  for 
by  the  defendants.  I  have  already  stated  that,  although  in  truth  the 
sale  did  not  take  place  until  long  after  the  granddaughter  attained 
twenty-one  — that  was  an  accident;  it  might  have  taken  place  in 
due  discharge  of  the  trusts  long  prior  to  that  time.  Now,  that  con- 
struction being  a  very  improbable  one,  the  court  will  not  assume, 
unless  the  testator  has  so  worded  his  will,  that  that  must  be  the 
interpretation  of  the  language  he  used  in  it  One  must  look 
at  the  language  with  great  suspicion;  and  it  is  very  important, 
if  possible,  to  find  some  other  construction  more  consistent  with  the 

frobable  intention  of  the  party  who  has  used  the  words.  Now, 
think  there  is  no  difficulty  at  all  in  understanding  this  proviso  as 
referring  only  to  the  interest  of  the  person  in  enjoyment  of  this 
estate.  The  term  that  he  created  for  the  purpose  of  satisfying  certain 
charges,  if  it  became  necessary  to  avail  himself  of  that,  term,  was  an 
interest  that  he  never  contemplated  as  being  afiected  by  the  proviso. 
Let  us  see  whether  there  is  any  thing  in  the  language  which  is  incon- 
sistent with  that  construction.  As  to  the  Norcut  estate,  in  which  his 
son  alone  was  interested,  he  simply  says,  he  shall  not  cut  timber  upon 
that  estate  at  all,  ^'  except  for  necessary  repairs."  Then  he  says,  <'  it 
is  my  will,  and  I  do  hereby  order  and  direct,"  —  now,  I  am  assuming 
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that  he  does  not  mean  to  deal  with  the  term  at  all,  but  only  with  the 
interest  after  the  term,-— '^ that  no  part  of  the  timber  standing,  grow- 
ing, or  being  In,  upon,  or  about  the  residue  of'my  said  freehoM  lands, 
tenements,  and  hereditaments,  shall,  upon  any  pretence,  or  for  any 
purpose  whatsoever,  (except  for  necessary  repairs,)  be  felled  or  cut 
until  my  said  granddaughter,  Caroline  Sarah  Webb,  shall  attain  the 
age  of  twenty-one  years."  That  is,  he  contemplated,  very  likely, 
that  the  estate  would  be  sold;  and  how  was  it  to  be  enjoyed?  His 
son  would  be  in  the  enjoyment  of  the  estate,  having,  according  to  the 
terms  of  the  will,  an  estate  unimpeachable  of  waste.  Then,  after 
his  death,  his  son's  daughter,  the  granddaughter  of  the  testator,  was 
to  have  it  for  her  life.  He  knew  better  than  we  what  were  the  wants 
of  the  family ;  and  he  might  very  likely  think,  ^  when  the  daughter 
attains  twenty-one  she  may  be  scantily  provided  for  ;  there  is  timber 
upon  the  estate,  and  although  I  have  given  it  to  my  son  without  im- 
peachment of  waste,  I  will  not  let  him  exercise  that  power  except  for 
repairs ;  he  shall  not  cut  any  of  the  timber  upon  that  estate  until  my 
granddaughter  attains  twenty-one,  and  then  I  authorize  my  trustees 
to  cut  and  sell  such  of  the  timber  as  they  think  fif  I  must  own,  I 
do  not  construe  that  as  Mr.  Bacon  does, ''  as  they  think  right  or  as 
they  think  fit ; "  that  is  not  the  meaning.  He  gives  them  an  absolute 
discretion ;  he  calls  them,  at  the  early  part  of  his  will,  ^'  his  dear 
friends,"  persons  in  whom  he  has  confidence ;  he  gives  them  a  dis- 
cretion to  cut  whatever  they  may  think  fit,  in  order  to  put,  even  in 
the  lifetime  of  the  father,  a  sum  of  money  into  the  pocket  of  the 
daughter.  That  seems  to  me  to  be  consistent.  There  is  nothing  in 
the  will  inconsistent  with  that  interpretation  of  it,  and  that  is  a  very 
rational  motive.  If  the  daughter,  at  the  time  she  attained  twenty- 
one,  had  outlived  the  father,  as  turned  out  to  be  the  case,  it  was  idle 
to  create  a  power  at  all ;  she  had  an  absolute  power  in  the  estate, 
without  impeachment  of  waste,  and  she  would  be  allowed  to  cut 
down  any  thing  she  might  think  fit.  But  the  contingency  he  thought 
to  provide  against  was,  the  contingency  of  her  attaining  twenty -one 
in  the  lifetime  of  her  father,  when  —  I  suppose  she  had  no  other  pro- 
vision —  he  thought  it  might  be'an  extremely  useful  way  to  make  a 
provision  for  her,  to  empower  the  trustees  to  cut  such  timber  as  they 
might  think  fit,  in  order  to  raise  a  fund  for  the  daughter.  That  is 
the  interpretation  fairly  to  be  put  upon  this  language,  and  which 
enables  us  to  avoid  the  strange  anomaly,  that  the  testator  could  pos- 
sibly have  meant  that  the  estate  was  to  be  sold,  and  sold  under  the 
extraordinary  contingencies  attached  to  it,  that  if  the  daughter  should 
attain  twenty-one,  the  vendors  of  the  estate  might  come  upon  it,  and 
cut  down  any  quantity  of  timber  they  might  think  fit.  It  would  be 
an  extraordinary  power,  which  one  must  know  would  entirely  prevent 
the  absolute  sale  of  the  estate  at  all.  No  one  would  have  purchased 
under  such  conditions.  I  am  clearly  of  opinion,  therefore,  that  it  is 
a  reasonable  construction  to  suppose  that  a  purchaser  who  purchased 
this  estate,  which  was  an  estate,  in  truth,  freed  from  this  proviso, 
took  it  absolutely  for  ninety-nine  years,  without  impeachment  of 
lyaste,  and,  consequently,  that  we  are  to  answer  the  case  in  his  favor, 
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and  not  in  favor  of  the  vendor.  If  we  bad  to  decide  between  other 
persons,  Mr.  Baily  will  allow  me  to  say,  that  I  do  not  thmk  he  could 
make  much  of  it,  because,  if  there  was  any  point,  it  would  be  that 
there  was  something  personally  intended. for  the  daughter.  If  she 
chose  to  waive  it,  her  waiver  would  operate  for  the  benefit  of  the 
whole  inheritance.  She  might  say :  '^  I  will  not  have  it  cut ;  let  it 
grow."  It  would  be  incumbering  the  ground  as  far  as  the  purchaser 
is  concerned ;  for  the  granddaughter  might,  when  she  attained  twenty- 
one,  come  upon  the  estate,  and  cut  it  down  for  her  benefit  I  think 
that  would  be  a  very  strange  construction  indeed.  It  seems  to  me 
that  the  construction  is  quite  plain. 

Turner,  L.  J.  This  testator  has  given  his  estates  to  trustees  for 
the  term  of  ninety-nine  years,  without  impeachment  of  waste,  upon 
trust,  to  supply  the  deficiency  of  his  personal  estate  for  payment  of 
his  debts  and  to  pay  off  a  charge  of  4,0002.  upon  another  estate  which 
he  devised  to  his  son.  He  has  then  given  the  estates  to  his  son  for 
life,  without  impeachment  of  waste,  and  then  to  his  granddaughter 
^for  her  life,  without  impeachment  of  waste ;  and  he  has  inserted  in 
"his  will  this  proviso. 

THis  lordship  here  read  the  proviso.] 

Now,  in  the  first  place,  the  disposition  of  the  estate  to  the  trustees 
for  the  term  of  ninety-nine  years,  without  impeachment  of  waste, 
most  undoubtedly  gives  the  trustees  primd  facie  a  right  to  cut  the 
timber  upon  the  estates  for  the  purposes  of  the  trusts  which  are  vested 
in  them  ;  and  if  this  proviso,  which  is  inserted,  <<  that  no  timber  shall 
be  cut  until  the  daughter  attains  twenty-one,  at  which  time  the  trus- 
tees, shall  cut  as  much  timber  as  they  shall  think  fit,  and  shall  pay 
the  proceeds  to  the  daughter,"  is  to  be  read  as  an  absolute  gift  in 
favor  of  the  daughter,  of  the  timber  upon  the  estate,  the  two  clauses 
in  the  will  giving  power  to  the  trustees  to  cut,  upon  trust  for  the  pur- 
pose of  paying  the  debts,  and,  on  the  other  hand,  giving  the  proceeds 
of  the  timber  to  the  daughter,  ]9Vould  be  utterly  inconsistent.  And  I 
take  it  to  be  a  perfectly  good  rule,  and  a  general  rule,  that^  in  con« 
struing  wills,  you  must  endeavor  to  put  upon  them  such  a  construc- 
tion as  will  make  the  whole  instrument  consistent,  and  not  make  one 
part  of  it  opposite  to  and  conflicting  with  the  other.  Well,  it  is  said, 
this  may  be  all  rendered  consistent  by  supposing  that  the  testatpr 
meant  by  the  proviso  to  take  entirely  out  of  the  clause,  with  reference 
to  impeachment  of  waste,  the  timber  upon  the  estate ;  that  he  con- 
sidered, in  short,  that  the  clause,  '^  without  impeachment  of  waste," 
was  not  directed  against  timber,  but  against  some  other  object,  upon 
which  waste  mi^ht  be  committed.  It  is  quite  clear  that  this  testator, 
at  the  time  he  named  this  proviso,  had  in  contemplation  the  timber 
upon  the  estate,  and  had  the  timber  in  contemplation  as  having 
fallen  within  the  previous  disposition  of  the  will,  reached  by  the  clause 
<*  without  impeachment  of  waste ; "  because  he  begins  in  that  clause 
by  saying:  "  Provided  always,  and  I  direct,  that  no  part  of  the  timber," 
showing,  therefore,  that  he  had  considered  that  the  previous  devise  of 
the  estate,  "  without  impeachment  of  waste,"  had  enabled  the  timber 
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to  be  cut ;  and  he  says,  <^it  shall  not  be  cut  during  the  minority  of  the 
daughter."  I  think,  therefore,  that  construction  cannot  fail.  Then  it 
must  be  seen  by  what  other  means  the  intention  of  this  testator  can 
be  rendered  consistent.  It  seems  to  me,  the  true  meaning  of  this 
testator's  will  was  this :  '^  I  give  this  estate  to  the  use  of  my  trustees, 
for  the  ternd  of  ninety-nine  years,  without  impeachment  of  waste, 
upon  trust  for  the  payment  of  my  debts ;.  but  my  granddaughter  is 
tenant  for  life  of  this  estate  in  remainder  behind  my  son.  Now,' it 
may  happen  that  my  son  may  survive  me,  (and,  of  course,  the  testa- 
tor must  have  thought  the  probability  would  be,  that  the  son  would 
survive  him,)  and  if  my  son  should  survive  roe,  there  will  be  no  pro- 
vision for  my  granddaughter  during  the  life  of  my  son ;  and  therefore 
I  will  give  power  to  my  trustees  to  cut  down  timber  upon  the  estate, 
in  order  to  make  a  provision  for  my  granddaughter,  if,  at  the  period 
at  which  my  granddaughter  attains  twenty-one,  that  provision  shall 
be  required  for  her."  That  this  was  the  meaning  of  the  testator  is 
pretty  evident  from  this -r- he  could  not  mean  to  give  it  absolutely  to 
his  granddaughter,  at  all  events,  under  the  trusts  to  cut ;  because  if 
the  granddaughter  was  in  possession  of  the  estate  at  the  death  of  the 
son,  (she  got  into  possession  immediately  upon  his  death,)  she  herself 
had,  under  the  gift  to  her  of  the  life  estate  without  impeachment  of 
waste,  power  to  cut  timber.  Then,  again,  if  you  consider  this  will, 
there  is  a  trust  for  payment  of  debts,  and  of  the  charge  upon  the  Nor- 
cut  estate ;  and  we  are  asked  to  suppose  that  the  intention  of  this 
testator  was  totally  and  entirely  to  destroy  the  express  trust  which 
•was  contained  in  the  will  for  the  payment  of  debts,  by  creating  a  trust 
upon  the  timber  for  the  benefit  of  the  daughter  when  she  attained 
twenty-one.  I  think,  therefore,  taking  these  two  circumstances  into 
consideration,  it  is  perfectly  clear  that  this  roust  be  construed  as  a 
mere  power  given  to  the  trustees  to  raise  money  for  the  benefit  of  the 
daughter,  if  at  the  time  the  daughter  attained  twenty-one,  it  should 
become  in  their  discretion  necessary  and  proper  so  to  do.  Now,  the 
case  of  Hewett  v.  Hewett  has  been  cited,  upon  which  it  will  be  ex- 
pedient to  say  a  word.  That  case  was  different  from  the  present.  In 
that  c€Lse,  there  were  life  estates  created,  impeachable  of  waste ;  but 
the  consequence  of  the  creation  of  the  life  estates  was,  that  no  timber 
whatever  could  be  cut  upon  the  estates  during  the  lifetime  of  the  ten- 
ant for  life ;  and,  therefore,  if  you  find  a  power  in  that  will  to  cut  such 
timber  as  the  trustees  should  think  fit,  you  might  very  well  construe 
that  power  to  mean,  that  the  trustees  should  exercise  their  discretion 
as  to  the  timber  which  was  to  be  cut.  But  the  great  distinction  be- 
tween the  case  of  Hewett  v.  Heweit  and  this  is,  that  in  each  of  the 
limitations  which  are  contained  in  this  will,  you  find  that  the  estates 
are  given  without  impeachment  of  waste,  and  that  constitutes  the 
whole  difference;  because  there  is  in  the  limitation,  "without  impeach- 
ment of  waste,"  a  right  given  to  persons  who  are  in  possession  to  cut 
timber,  which  renders  the  powers  unnecessary  for  the  trustees,  as  it 
was  in  the  case  of  Hewett  v.  Hewett^  when  they  shall  be  of  opinion  it 
should  be  cut.  It  seems  to  me,  therefore,  it  is  a  very  clear  case  hi  favor 
of  the  purchaser.     As  ijo  the  observations  which  were  made  upon  the 
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conditions  of  sale^  I  construe  the  conditions  as  the  Lord  Chancellor 
constraed  them  during  the  arrament,  namely,  that  the  purchaser  is  to 
take,  subject  to  such  rights  (if  any)  as  the  granddaughter  was  entitled 
to  under  the  particular  provision  imposed  by  the  wuL  I  think,  there- 
fore, the  declaration  of  the  court  must  be  in  the  terms  of  the  first  ques- 
tion ;  and  that  the  purchaser  is  entitled  to  cut  timber,  ndt  planted,  or 
left  standing  for  ornament. 


Alexandeb  v.  Simms. 

March  2  and  7,  1854. 

Mortgagor  and  Mortgagee  —  Mortgage  by  Part- Owner  of  a  Ship — 

Right  to  Cargo. 

A  was  owner  of  aeyen  eightha  of  a  ship,  and  B  was  o^er  of  the  other  one  eighth ;  A  mort- 
gaged hia  ahare ;  A  and  B  sent  oat  the  ship  for  a  caigo  at  their  joint  risk  in  the  same 
proportions  as  they  had  in  the  ship ;  the  ship  brought  home  a  cargo,  and  then  the  mort- 
gagee took  possession,  and  ckiimed  to  be  entitled  to  seven  eiighths  of  the  proceeds  of  the 
caivo,  without  making  any  dedaction  for  the  expenses  of  the  outfit  and  voyage.  A  had 
assigned  all  his  property  to  a  trustee  for  the  benefit  of  his  creditors :  -~ 

Eddy  (affirming  a  decree  of  the  Master  of  the  Rolls,)  that  the  expenses  of  the  voyage  were 
to  be  paid  out  of  tlie  proceeds  of  the  cargo  before  any  division  took  place,  and  that  B,  the 
joint  owner,  was  entitled  to  one  eighth  of  the  residue  of  the  proceeds,  the  remaining  aevei^ 
eighths  of  the  residue  being  payable  to  the  trustee  of  A,  to  whom  he  had  assigned  his  prop- 
erty, there  being  no  contract  between  A  and  his  mortgagee  respecting  the  caigo. 

This  was  an  spp^&l  ixom  a  decision  of  the  Master  of  the  BoUs, 
made  on  the  9th  ol  JDecember,  1853,  upon  a  motion  for  a  decree  upon 
a  bill  praying  that  a  sale  might  be  ordered  of  the  cargo  of  The  Nor- 
man, lying  in  the  docks  at  I^verpool,  and  that  the  proceeds  might  be 
first  applied  in  payment  of  the  expenses  and  disbursements  of,  and 
incident  to,  the  outfit  of  the  ship  and  her  voyage,  and  for  a  division 
of  the  remainder  between  the  part-owners. 

The  case  may  be  most  conveniently  stated  in  the  following  narra- 
tive form :  The  plaintiff,  Mr.  Alexander,  was  the  owner  of  eight  sixty- 
fourths  of  the  ship  Norman,  and  the  defendant,  Mr.  Simms,  was  the 
owner  of  the  other  fifty-six  parts.  Mr.  Edward  How,  who  was 
another  of  the  defendants  in  the  suit,  was  the  captain.  Before  the 
month  of  August,  1851,  Mr.  Simms  mortgaged  his  shares  in  The 
Norman  to  the  ^defendant,  Mr.  Taylor.  In  August,  1851,  Mr.  Alex- 
ander and  Mr.  Simms,  being  then  in  possession  of  the  ship,  sent  her 
to  South  America  for  a  cargo  of  guano,  from  Patagonia.  Although 
there  was  some  dispute  about  the  chartering  of  the  ship  for  this  voy- 
age, it  appeared,  upon  the  evidence,  that  the  voyage  was  undertaken 
by  the  part-owners,  at  their  joint  risk,  in  the  same  proportions  as  they 
were  interested  in  the  ship.  The  ship  returned  to  Liverpool,  from 
Patagonia,  with  a  cargo  of  guano,  on  the  10th  of  July,  1852,  and 
was  taken  into  the  Albert  Dock,  where  her  cargo  was  discharged,  or 
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partly  so,  and  notice  was  given  to  the  dock  company,  by  or  on  behalf 
of  Mr.  Simms,  not  to  part  with  the  cargo  without  Ids  consent.  Bir. 
Taylor,  the  mortgagee,  also  gave  a  notice  to  the  company,  stating 
that  he  claimed  to  be  interested  in  the  cargo  as  being  the  earnings 
of  the  ship  on  her  last  Toyage,  and  Mr.  How,  the  captain,  also  gave 
the  company  notice  requiring  them  to  detain  the  cargo  till  the  firogbt, 
of  which  be  stated  the  particulars  to  be  32.  IQt.  per  ton,  was  paid. 

The  notices  to  the  dock  company  were  not  yet  cxbansiied,  for  Mi: 
Alexander,  the  plaintiff  gave  one,  which  stated  that  he  daimed  some 
interest  in  the  cargo,  and  desired  that  he  might  be  informed  of  any 
intended  removal  of  it  from  the  contnd  of  the  company.  In  the  midst 
of  this,  Mr.  Simms  made  an  assignment  to  Mr.  Ernest  oi  all  his  prop- 
erty for  the  benefit  of  his  creditors,  and  Mr.  Ernest,  also,  served  a 
notice  on  the  company.  Mr.  Taylor  took  possession,  as  mortgagee, 
of  the  fifty-six  shares  in  the  ship  on  the  23d  of  July,  and  afiervaids 
paid  the  wages  due  to  the  whole  crew,  except  Mr.  How.  tke  eaptaia. 

When  he  took  possession^  the  greater  part  of  the  cargo  was  in  ^be 
dock  warehouses,  and  the  remainder  was  sobsequeniiy  removed  frt^n 
the  ship  and  qnays,  and  placed  tbere^  In  consequenee  of  tbeae 
notices,  and  the  conflicting  claims  set  up  to  the  cargo,  t&e  Lct< 
Dock  Company  caUed  upon  all  parties  to  come  to  soc^ 
as  by  the  act  of  1851  they  virere  not  at  liberty  to  part  wiTd  \c^  earso 
until  its  liabilities  were  settled.  That  act  enacts.  **  that  all  g»»if  a^d 
merchandise  warehonsed  into  Albert  Docks,  shail  be  sQi;-^ie?  aad 
liable  to  the  same  claims  or  Hen  for  beisbt  as  ti^er  were  r:;  v-'^s  to 
on  board  the  ship  at  vessd  from  which  tbey  are  imkmdedr  X) 
agreement  could  be  come  to,  and,  tbefefore.  ib.  A>x2j>der  Lj^  lae 
bUl  in  this  ca!te  against  Mi.  Sinuns,  Mr.  En»«t,  (Llf  ai^I^zcK  a^i 
trustee,)  Mr.  Taylor,  the  mortgagee,  Mr.  Hryw,  the  ca^^a.::!  ^sA  i*ae 
trustees  of  the  Liverpool  Dock  Company,  praj-ing  \ca**  \i^  r^A.'^^ 
might  be  sold,  and  that  the  residue  of  the  proc««dfi,  afw  w^^f-z  *^^ 
expenses  of  the  vovage,  might  be  divided  between  Mr.  muxu^jf^^ 
the  plaintiff,  and  Iw.  Ernest,  as  the  assignee  of  Mr.  SLi-rr^^.  Ix*  pr^ 
portion  to  their  respective  shares  in  the  vessel:  or  in  *.*>e  alvTC^-^'^e. 
that  if  the  court  should  be  of  opinion  that  the  fistinzjl  wati  t^A  tm^ 
titled  to  a  share  of  the  cargo,  but  only  to  a  share  of  freigi%  *r.'*rt^  *da& 
the  amount  of  freight  might  be  ascertained,  the  expea^^e^  cf  xs^  r^'^t* 
age  paid  thereout,  and  the  residue  divided  zxnouas  th^  ;>laJ.'.:  rL  i(j^ 
Ernest,  and  Mr.  Taylor,  aocoiding  to  their  Tt^0tcr.*y^  ;x.>Terr.<  r.  "jt 
ship.  By  his  decree,  the  Master  of  the  BoUs  decUr^td  vjiX  vyt  jrv 
ceeds  of  the  cargo  were  liable  to  the  expenses  of  o'j*£vI:.2  t'^  ti  ;# 
and  of  the  voyage :  and  he  directed  an  ioqninr  a%  V>  x':::%.t  x  ^  c  u*:. 
and  to  whom,  in  r^pect  of  such  expenses,  and  decw&T»7^  rrj^r^  %'.v  *y;t 
thereto,  the  plaintiff  was  entitled  to  one  eig&Usi  of  ti>t  l^,  yr^yA^j^t  ^A 
the  cargo,  and  that,  in  the  absence  of  any  corr^rau';:*.  or  ^src  y*^'>-^-5 
between  Simms,  the  mortgagor,  and  Tay>>r,  ti^  tu*ir'/y/^,.  >y^% 
as  assignee  of  Simms,  was  entitled  \o  tfae  rerriAl/.^vaj  ^.^•^u  ^.'/\  %* ; 
and  his  Honor  gave  liberty  to  the  defendant.  Ta}-'><.  V/  i^';-/  tf9^U 
respect  to  the  seven  eighths  as  be  sbonld  U:  adui^-  i^n  *'>;  '^*'9\0*nM 
of  making  out  his  title  to  tbeuL    The  cott*  of  xt^.  y^^'^^,  •'z  1*#  H4 
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they  were  increased  by  reason  of  the  claim  of  Taylor  to  seven  eighths 
of  the  gross  proceeds  of  the  cargo,  were  ordered  to  be  paid  by  Taylor, 
and  the  residue  of  the  costs  were  reserved. 

Mr.  Taylor,  the  defendant,  the  mortgagee  tinder  Mr.  Simms,  ap- 
pealed from  this  decree.  The  cause  was  elaborately  argued,  the  ap- 
pellant contending  that  he  was  entitled  to  so  much  of  the  freight  by 
virtue  of  his  mortgage  deed,  as  would  have  belonged  to  his  mort- 
gagor, Mr.  Simms,  namely,  seven  eighths  thereof,  without  any  deduc- 
tion or  abatement  in  respect  of  the  costs  and  expenses  of  the  outfit, 
cargo,  and  voyage ;  while,  on  the  other  hand,  the  plaintiff,  and  such 
of  the  other  respondents  as  were  in  the  same  interest,  insisted  that 
all  expenses  ought  to  be  deducted  from  the  proceeds  of  the  sale  of 
the  cargo  before  any  freight  was  taken,  and  that  the  voyage  had  been 
completed  by  the  arrival  of  The  Norman  in  the  docks,  so  that  the 
assertion  of  the  mortgagee,  that  he  had  taken  possession  during  the 
voyage,  on  the  ground  that  the  voyage  was  not  complete  by  reason 
of  the  non-discharge  of  the  whole  cargo  before  his  possession  was 
taken,  had  not  been  sustained.  The  cases  chiefly  adduced  in  support 
of  the  appellant's  case,  were  Case  v.  Davidson^  5  M.  &  S.  79 ;  Dean 
V.  M^Qhie^  4  Bing.  45;  and  KerswiU  v.  Bishop^  2  Cr.  &  Jer.  529; 
while  that  of  Green  v.  Brigg'Sj  6  Hare,  395,  was  that  confidently 
relied  upon  by  the  respondents.  The  following  cases,  and  many 
others,  were  also  cited :  Chinnery  v.  Bktckbume^  1  H.  Black.  117,  n. ; 
Lidgett  V.  WiUiams,  4  Hare,  456 ;  Gibson  v.  £tgv,  6  Ibid.  112 ;  QUo 
V.  Irving^  5  De  Oex  &  8.  210 ;  s.  c.  10  Eng.  Bep.  17. 

• 

Roupell^  Wilde^  and  jBmr,  for  the  appellant,  Mr.  Taylor,  the  mort- 
gagee. 

Palmer  and  Prior^  for  Mr.  Alexander,  the  plaintiSl 

jBocoT^and  Rogers^  for  Mr.  Ernest,  the  assignee  and  trustee  of  Mr. 
Simms,  and  for  Mr.  Simms. ' 

Follett^  OiU^  and  Smethurstj  for  the  other  parties. 

Roupell  was  heard  in  reply. 

Knight  Bruce,  L.  J.  Without  at  all  complaining  of  the  length  to 
which  the  argument  in  this  case  has  proceeded,  I  may  still  be  allowed 
to  express  my  surprise  that  it  has  been  found  possible  to  say  so  much. 
The  question  divides  itself  into  two  branches  —  one  more  important, 
however,  than  the  other.  The  one  is  between  the  appellant  and  the 
plaintiff,  and  the  other  between  the  appellant  and  his  co-defend- 
ants. On  the  latter,  I  am  not  so  clear  as  on  the  former ;  but  it  is 
comparatively  immaterial ;  and  if  it  can  be  shown  that  the  decree 
can  be  improved  as  to  it,  I  shall  not  object  to  concur  in  any  altera- 
tion, as  no  doubt  we  have  the  power  of  altering  it,  although  I  am  not 
persuaded  that  any  alteration  is  required.  The  main  question  is  as 
to  the  rights  of  the  appellant  in  reference  to  the  plaintiff  and  the 
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defendant,  who  weie  joint  owners  of  the  ^essd  in  cfoation.     Thej 
were  in  possession,  Alexander  being  entitled  to  one  e^fatfa  mod  Simms 
to  the  remaining  seven  eighths,  and  Simms  tiien  mortgaged  his  sbaie 
for  valuable  consideration  tb  the  appeUaot,  who  did  not  enter  into 
possession,  which  continued  as  b^nre  with  Akxaoder  aad  8imm^ 
who  employed  the  vessel  and  sent  it  to  Sooth  Amcricm  to  obtain  a 
cargo  of  goano  on  a  joint  adventme,  in  the 
themselves  as  those  in  whieb  they  wcfe  ~ 
vessel  was  fitted  ont,  and  a  conaiderabie 
was  obtained  at  some  expense;  the  vessel 
expense,  and  reached  the  furthest  point  of  her  voyage,  the  port  of 
discharge,  and  did  not  merely  touch  it ;  so  that  nodung  irmainrd  to 
be  done  but  to  remove  the  cargo  on  shores    Bcsng  then  in  this 
dition,  the  mortgagee  took  possession,  and  the  qocsdoB  is,  wiiat 
the  effect  of  that  step  ?     I  deaiie  not  to  be  nndentood  to  give 
opinion  as  to  possession  taken  by  a  mortgagee  hefioic  the 
of  the  voyage  —  for  instanoe,  midway,  so  as  to  have  been 
sion  during  a  substantial  part  of  the  voyage.     What  voold 
been  the  consequence  of  that  I  give  no  opinion,  beeaase  tfe 
does  not  arise  here.    The  mortgagee,  ooder 
being  in  possession  of  seven  eightlis  of  the  sbipi,  ctaims  to 
Bimms's  share  until  fipeigbt  has  been  paid;  that  is,  vnta  he  ~ 
paid  such  a  sum  as  would  have  been  paid  for  seven  eighths  c^ 
he  calls  fireight  if  the  vessel  had  been  rhaitffMwl  by  a  sliiaa,M.      Thin 
is  denied  by  the  plainti^  the  other  partHnraer,  who  coasavb  ikat 
mortgagee  is  liable  for  seven  eighths  of  the  expems:  that  la*^  tci 
was  a  partnership  adventure  b^ween  the  pUiotifl'  aad  fe>r«*",-t,  irva^ 
which  Simms  could  not  have  received  any  tbing  uuxL  ^ja  pa 
of  his  share  of  the  expenses,  and  that  the  nkortgage  eooy]  c^x 
the  right  of  the  jdaintiff  as  against  his  paitaer.     I  ippma^.h 
this  is  the  true  state  of  the  righu  of  the  eootending  paruet.      Vwi^m 
was  no  contract  for  freight.    The  eootraet,  expieas  or  imffJed,  vader 
which  the  adventure  was  undotaken  was,  tbat  the  exptasts  o[  ^he 
adventure  should  be  paid,  and  then  the  surplos  of  the  goc^t  <i.ry>4l 
between  the  joint  adventuma^    What  light  can  the  mortgagee  hare 
to  alter  that  arrangement?     A  mortgagee  taking  pom«itv>o  at  U»e; 
end  of  the  voyage,  and  when  the  ship  has  airired.  may  M,  aad 
probably  is,  entitled  to  the  benefit  of  any  contract  who  hk  ti^jr^rtt/Jf 
under  which  the  goods  were  shipped  and  conveyed,  bot  be  iis  esrL  v^ 
to  no  more.    He  cannot  change  the  position  of  the  paf%«i  v^  \'jt 
contract     It  might  possibly  have  been  otherwise  if  possear^og.  tfvs 
been  taken,  say  midway,  during  the  voyage.    Toe  mortraijm  u  .^/; 
then  have  been  in  a  di^ent  position,  but  bU  po^'ioa  \u  t\.t  ^ujt^.  a 
what  I  have  mentioned.     The  expenses,  in  sneh  a  ease  as  v^  pr^-t^/^ 
are  the  first  charge  on  the  camo,  and  then  the  rorpins  oi^r  m  <.t,*.'^^, 
between  the  part-owners.      The  mortgagee  canai:^,  t*m<ore.  ia>« 
any  benefit  from  the  cargo  except  on  the  tnrui  <^  p^?"'-^  ^^•^ 
eighths.     This  appeal,  having  arisen  upon  a  ^*fou^  «c»>;^  1  t'^^Mk 
contrary  to  authority,  principle,  reason,  eonTer.>aee,  %sA  ;or*y;^?  munX 
be  dismissed,  and  the  appellant  most  pay  xut  cs^^ta,  rc*«r>^HI^  U't'i^' 
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ever,  to  him  a  ri^ht  to  apply  for  an  alteration  of  the  decree,  if  he 
shall  be  so  advised,  as  between  himself  and  his  co-defendants. 

Turner,  L.  J.  This  case  has  been  very  ably  argned  on  behalf  of 
the  mortgagee,  and  I  am  free  to  confess  that  during  part  of  the  arga- 
ment  I  was  greatly  embarrassed,  but  I  have  ultimately  come  to  the 
same  conclusion  as  my  learned  brother.  I  km  of  opinion  that  the 
decree  is  right  on  both  points :  first,  in  deciding  that  the  expenses  of 
the  voyage  are  the  first  charge  on  the  cargo;  and  secondly,  that  seven* 
eighths  of  the  cargo  belong  to  the  assignee  of  Simms.  As  to  the 
first  point,  the  question  is,  what  is  the  interest  of  the  mortgagee  of  a 
ship?  I  think  that  such  interest  is  a  lien  on  the  share  of  the  ship 
comprised  in  his  mortgage  and  on  the  earnings  attributable  to  such 
share.  Now,  what  are  earnings?  There  are  none  in  a  case  like  this 
until  the  expenses  of  the  voyage  are  paid,  and  the  appellant  in  claim- 
ing to  be  free  from  any  share  of  the  expenses  is  claiming  too  much. 
It  has  been  said  that  a  mortgagee  is  not  bound  by  the  contract  of  the 
mortgagor,  and  that  is  true;  but  here  the  question  is,  what  is  com- 
prised in  the  mortgage?  It  has  been  also  contended  that  the  mort- 
gagee is  entitled  to  the  cargo,  as  a  mortgagee  would  be  entitled  to  the 
cfops  upon  the  land,  though  severed  from  it  That,  however,  is  no 
case  involving  partnership,  but  it  is  a  case  where  an  estate  passes 
without  reference  to  any  contract  with  another  party.  The  present 
case  is,  in  my  opinion,  governed  by  Oreen  v.  Brings.  Then,  as  to 
the  second  point:  there  was  no  contract  for  freight,  no  charter-party; 
but  the  expenses  were  advanced  on  the  joint  account  of  the  adven- 
turers. The  case  then  seems  to  fall  under  the  principle  analogous  to 
the  well-known  rule,  that  a  mortgagee  is  not  entitled  to  an  account 
of  back  rents  against  a  mortgagor  in  possession.  I  am  of  opinion 
that  the  decision  in  this  case  leaves  open  every  question  that  need  be 
left  open  between  mortgagor  and  mortgagee,  and  I  entirely  agree  that 
the  appeal  must  be  dismissed,  with  costs. 


Ex  parte  Lord  Londb»borouoh  ;   Jbi  re   The   Dover,  Deal,  and 

Cinque  Ports  Railway  Company. 

Febmary  S4  and  25,  1S54. 

Joint' Stock  Companies^  Winding-up  Ads — Contributory'^  Guarantee 
to  return  Deposits  —  Contr&tUion  to  one  Qass  of  Directors  from 
another  Class  of  Directors. 

Three  directors  of  a  projected  railway  company,  with  their  letters  of  allotment  sent  to  each 
allottee  a  letter  saying  :  "  In  the  event  or  the  act  not  being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits,  without  deduction."  The  Master  decided  that 
the  three  directors  who  signed  the  letters  were  alone  liable,  and  made  a  call  on  them 
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acoordingly  for  the  expenses  incmTed.    One  of  tibe  tkice  pud  the  whole,  •■' 
for  contribution  from  the  other  five  directors,  who  hod  not  signed  the  letter :  — 


Sdd,  that  the  decision  of  the  Master  wio  correct,  and  that  tibe  Area  alooe  wen  liahk. 

Th£  facts  of  this  case  have  been  several  timea  reported  ia  the  Law 
Journal  Reports.     They  will  be  foiuid  in  Ez  parte  Mowmtt,  22  Law 
J.  Rep.  (n.  s.)  Chanc.  578 ;  s.  c.  19  Eog.  Re|k  414 ;  and  Ez  parte 
Lord  Londesborongh,  Ibid.  736;  a.  c  21  Eng.  Rep.  356;  besides  is 
the  proceedings  in  various  stages  at  eominoB  law.    Tlie  fouowiog 
short  recapitulation  of  the  facts  will  soffioe.    The  ahorr  nimrd  eoaa^ 
pany  was  formed  in  1845|  for  the  purpose  of  ccwsanctiag  n  line  of 
railway  from  Dover  to  DoU,  the  sabacribers'  agreement  being  dated 
the  1st  of  January,  1846,  in  which  was  contained  a  stjpnbrina  that, 
whether  the  act  of  parliament  were  obtained  or  not,  the  sobacnbcBS 
thereto  should  pay  ratably  all  the  coats.     The  Soirtbcastcni  Bail- 
way  Company,  by  their  chairman,  soggested  that,  ia  older  to  [aiiMpt 
the  more  active  taking  of  shares  of  the  Dover  aad  Deal  Cotapaajt  a 
letter  of  guarantee  should  be  JBsnfd ;  and,  aeeonfiagly,  a  draaght  of 
such  letter  was  prepared  and  sent  to  Ab.  McGregor,  wfcio 
alterations,  and,  finally,  the  letter  vraa  iasoed,  <lated  the  2A%M  of 
ary,  1846,  which  concluded  with  these  words:  ^  la  the  eveat  of 
act  not  being  obtained,  the  diredocs  oadcrtake  to  retara  the 
of  the  deposits,  without  dednctioa."    The  fwadtwa  of  the 
committee  of  directors  were  Loid  Loadesboroagh,  Mr. 
Mr.  Gore,  (who  were  preaeat  at  the  mrrtiag  at  whseh  this  fatter 
agreed  ou,)  and  Mr.  ^nt,  Bic.De  Baigfa, OiL Diua,  3Ie.  ~ 
and  Mr.  Lumsden  Mackeson,  besides  others  who  were 
the  board.     The  scheme  having  proved  abortive,  the 
ordered  to  be  wound  up.     In  variooa  proeeedingi, 
but  the  before-mentioned  eight  gentieaiea  had 
list  of  contribatories.    The  debts  of  the  coaapaay  were  167L  15c.  1  IdL, 
but  the  costs  amounted  to.2/)93I,  besides  some  eoso  of 
proceedings,  amounting  to  about  60(NL,  aad  a  call 
2,350/.     The  three  directon  irfao  were  preaeat  at  tke 
which  the  letter  of  guarantee  vras  agreed  to — aameiy.  Lord 
borough,  Mr.  Beaoderk,  and  Mr.  Gore — were  declared  liar^  to  'xe 
whole  amount,  without  prejndiee  to  the  right  of  eootril>7"ioa  fwei  tfte 
other  five  last  enumerated.     The  Master,  ^etin^  mtdtr  tke  wiuz^gim* 
up  order,  decided  that  the  three  were  aloaa  ikbie,  aad  keaee  ^ 
present  appeal    Lord  Londesboroagb  baviag  paid  the  wboiie  acK^'ust 
of  the  call,  bis  application  now  aras  in  the  nature  of  aa  tif^f^'Tu  Itva 
the  Master,  but,  snbstantiaUy,  to  oiitaia  a  dedannioa  dbac:  va<b  i^^ 
were  proportionally  liable  with  him,  Mr.  Gore  and  Mr.  BeaiKv^TX.  V/ 
make  up  the  calL 

The  common  law  proceedings  were  aa  aetioa  hamwrn  rte;  hf0r^ 
eastern  Company  and  the  above  company;  aad  ttasx  procv;^  ^  'a.# 
in  chancery  against  the  Dorer  and  Deal  Company,  to  wx.^;*  •«•*'  ^*^ 
rectors  put  in  answers,  which  are  very  fnJy  ttknt^  V/  m  •^^^  }*^^ 
ment  The  five  directors  stated  a  conuaoa  dtkm^x  Jiipiua»<  *>>«  *  ^'**^ 
of  Lord  Londesb<»ough,  that  they  4fid  not  ftiga  ^%ie  ktur«  M^  ^^  '^ 
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give  authority  for  its  being  signed,  and  were,  therefore,  not  liable ; 
and,  then,  their  additional  separate  defences  were  these :  Mr.  Brent 
executed  the  subscribers'  contract  on  the  5th  of  February,  1846,  and 
was  a  shareholder  for  1,000/.,  part  of  which  was  paid  off;  he  was  a 
director,  named  as  such  in  the  subscribers'  contract,  attended  one 
meeting  of  directors  after  the  execution  of  this  deed,  and,  subse- 
quently, gave  up  his  shares,  and  was  excluded  from  the  direction. 
Mr.  De  Burgh  was  not  a  subscriber,  and  was  not  a  shareholder ;  he 
was  a  director,  named  as  such  in  the  subscribers'  contract ;  he  at- 
tended one  meeting  only,  namely,  on  the  27th  of  January,  1846,  and 
did  no  more,  although  he  never  formally  retired.  Col.  Dixon  was 
neither  a  subscriber  nor  a  shareholder,  although  he  was  a  director, 
named  as  such  in  the  subscribers'  contract;  he  attended  four  meet> 
ings  in  the  early  stage  of  the  undertaking,  the  last  being  held  on  the 
19th  of  November,  1845,  immediately  subsequent  to  which  he  went 
abroad,  and  never  did  any  other 'act.  Mr.  Thompson  was  a  sub- 
scriber on  the  2d  of  February,  1846 ;  was  a  subscrifa^sr  and  a  director, 
named  as  such  in  the  subscribers'  contract ;  was  active  as  a  director 
after  the  above-mentioned  date,  although  he  never  acted  before,  and 
alleged  that  he  executed  the  subscribers'  contract  on  the  faith  of  the 
guarantee.  Lastly,  Mr.  Lumsden  Mackeson  was  neither  a  party  to 
the  subscribers'  contract,  nor  a  shareholder,  nor  a  director  named  in 
the  contract;  he  attended  several  meetings  in  the  earlv  stage  of  the 
undertaking,  the  last  of  them  being  held  on  the  27th  of  January, 
1846,  and  never  had  any  thing  to  do  with  the  concern  after  that  day. 
He  never  saw  the  letter  of  guarantee  until  after  he  had  ceased  to  be 
a  director. 

The  use  of  the  names  in  the  action  were,  it  was  submitted,  only 
for  x^onformity ;  the  answers  in  chancery  which  had  been  put  in,  al- 
though they  admitted  facts  which  would  of  themselves  be  a  full 
adoption  of  all  that  the  three  had  done,  yet  were  answers  sworn  in- 
advertently and  in  ignorance  of  their  contents,  and,  moreover,  any 
such  admissions  only  indicated  the  adoption  by  the  five  of  the  con- 
tract of  guarantee  as  between  the  Southeastern  Eailway  Company 
and  the  Dover  and  Deal  Company,  and  could  not  be  treated  as  an 
adoption  of  that  contract  of  guarantee,  which  Lord  Londesborough 
and  the  other  two  gave  to  each  subscriber.  As  to  such  of  the  five  as 
were  non-subscribers,  it  was  additionally  urged  that  Lord  Londes- 
borough could  not  recover  any  thing  against  them,  because,  by  the 
terms  of  the  subscribers'  contract,  they  were  indemnified  from  costs. 

Bacon^  Clarke^  and  Honyman^  appeared  for  Lord  Londesborough. 
Their  arguments  are  so  fully  discussed  in  the  judgment,  more  par- 
ticularly in  that  of  Lord  Justice  Turner,  as  to  render  a  statement  of 
them  here  unnecessary. 

Cairns^  for  Mr.  Brent  and  Mr.  De  Burgh. 

FoUett  and  Ooodeve^  for  Col.  Dixon  and  Mr.  Thompson. 
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Miickesonj  for  Mr.  L.  Mackeson. 

BacoHj  was  heard  in  reply. 

Knight  Bruce,  L.  J.  I  doabt  very  mach  whether  the  order  pur- 
porting to  direct  that  this  company,  or  alleged  or  intended  company, 
should  be  wound  up,  onght  to  have  been  made,  and  whether  being 
made  it  ought  to  stand.  That,  however,  is  not  the  question  now 
before  the  court  We  must  act  upon  it,  as  matters  are,  as  if  it  were  a 
subsisting  and  a  valid  order ;  it  is  a  subsisting  order,  and  we  must 
treat  it,  for  the  present  purpose,  as  a  valid  one.  A  call  has  been 
made  by  the  Master  upon  three  gentlemen,  and  those  only,  who  were 
shareholders  in  this  company.  As  I  understand,  each  of  the  three 
gentlemen  was  a  shareholder*-* not  merely  a  director,  but  a  share- 
holder also.  One  of  these  gentlemen.  Lord  Londesborough,  com- 
plains of  the  call  only  to  this  extent,  that  five  other  gentlemen, 
respondents  on  this  occasion,  or  some  one  or  more  of  those  five,  ought 
to  have  been  associated  with  himself,  with  Mr.  Gore,  and  Mr.  Beau- 
clerk  in  the-  call,  for  the  purpose  of  being  jointly  liable  with  him. 
That  is  the  question  now  under  investigation  and  for  decision  before 
us,  and  that  alone.  The  question  is  not  whether,  if  Lord  Londes- 
borough shall  pay  this  call,  he  will  be  entitled  to  sue  the  five  other 
gentlemen,  the  respondents,  or  any  one  or  more  of  them,  for  contribu- 
tion— that  is  not  the  point — he  may  or  may  not  be  so  entitled:  the 
question  is,  whether  these  gentlemen  are  contributories  to  the  com- 
pany, or  alleged  company,  purporting  to  be  ordered  to  be  wound  up. 
Now,  three  of  the  five  respondents  it  is,  as  I  apprehend,  quite  im- 
possible so  to  consider,  because  it  is  now  established  that  as  to  three 
of  these  gentlemen,  not  one  of  the  three  ever  took,  or  accepted,  or 
had  a  share,  in  any  sense  of  the  expression.  It  is  true,  they  were  in 
such  positions  as,  to  use  a  common  phrase,  they  might  have  had 
shares  for  the  asking  for  them ;  but  the  application  was  not  made ; 
not  one  of  them  ws^s  legally  or  equitably  invested  with  anv  share. 
They  may  or  may  not  be  on  the  Master's  list  of  contributories.  In 
my  opinion,  if  they  are  there,  they  ought  not  to  be  there ;  and  it  has 
been  decided  that  if,  upon  an  application  to  the  court  in  respect  to  a 
call,  it  shall  appear,  in  a  satisfactory  manner,  that  any  of  those  on 
whom  the  call  purports  to  be  made,  though  on  the  list  of  contribu- 
tories, ought  not  to  be  on  the  list  of  contributories,  the  call  onght  not 
to  be  enforced  against  such  parties.  In  my  opinion  it  is  manifest 
now,  that  Col.  Dixon,  Mr.  De  Burgh,  and  Mr.  Mackeson,  are  in  that 
situation  that  not  one  of  them  can  properly  be  considered  a  contribu- 
tory, and  that  not  one  of  them  is  or  can  be  made  liable  to  this  call. 
Those  three  gentiemen  therefore  are,  in  my  opinion,  to  be  dismissed 
from  the  present  application.  The  question,  then,  is  confined  to  Mr. 
Brent,  an  alderman  of  Canterbury,  and  Mr.  Joseph  Thompson,  a 
gentleman  who  is  or  was  in  trade  in  the  city  of  London.  The  ques- 
tion is,  whether  they  are  to  be  associated  in  this  call.  Now,  the  three 
gentlemen,  of  whom  one  makes  this  motion,  entered  into  ®/'®'^" 
engagement  to  return  the  deposits  of  all  those  who  might  becom 
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shareholders  without  deduction.  That  intention,  that  promise,  that 
agreement,  must  be  taken  to  have  been  communicated  to  all  those 
who  became  shareholders.  Did  that  promise,  did  that  undertaking 
bind,  at  the  time  when  it  was  made,  any  but  the  three  persons  prom* 
ising  ?  I  apprehend,  most  clearly  not.  It  was  beyond  the  powers 
of  the  directors  as  directors ;  no  one  could  be  affected  by  it  except 
the  three ;  no  one  was  affected  by  it  but  the  three ;  no  one  is  affected 
by  it  but  the  three,  except  so  far  as  any  other  persons,  or  any  other 
person,  may  have,  by  subsequent  rati^cation  or  adoption,  become 
associated  in  the  promise  for  the  purpose  of  equal  liability.  Now, 
the  burden  of  proof  in  that  respect  ia  wholly  upon  those  who  make 
the  allegation,  because,  in  the  absence  of  proof,  it  is  clear  that  the 
liability  only  falls  upon  the  three.  The  question  is,  whether  Lord 
Londesborough  does  prove  that  allegation.  Now,  Mr.  Brent  and 
Mr.  Joseph  Thompson  stand  each  of  them  in  two  positions :  one  as 
shareholder,  and  the  other  as  director.  Considered  merely  as  share* 
holders,  they  are  entitled  to  the  benefit  of  the  promise  made  by  the 
three.  It  is  in  the  capacity  of  directors  that  they  are  to  be,  if  at  all| 
associated  in  a  liability  to  the  performance  of  the  promise.  Now, 
each  of  them  denies  that  he  adopted  the  promise,  or  became,  or  in* 
tended  to  become,  liable  to  it.  Notwithstanding  that  denial,  it  is 
asserted  that  the  acts  which  they  did  amounted  to  an  association  of 
themselves  in  the  promise,  whether  it  be  called  ratification,  sanction^ 
adoption,  or  by  any  other  term.  Bat,  as  it  seems  to  me,  ail  the  acts 
that  have  been  done  are  equally  consistent  with  either  supposition. 
It  is  at  least  as  natural  and  reasonable  to  suppose  that  they  acted  as 
directors,  meaning  that  the  contract  with  the  Southeastern  Railway 
Company  should  be  executed,  but  that  they  should  not  come  under 
a  liability  to  indemnify  the  shareholders  themselves,  if  that  intended 
combination  between  the  two  companies  should  not  take  effect,  as 
that  there  was  a  different  intention.  I  have  hardly  seen  an  act  which 
is  not  equally  referable  to  either  intention ;  and  if  I  am  to  consider 
the  probabilities,  the  probability  certainly  is,  that  neither  of  them 
would  without  necessity  undertake  an  onerous  liability  under  which 
he  was  not  benefited,  and  which  he  might  avoid.  It  would  require 
very  clear  and  satisfactory  evidence  to  prove  that  a  man  did  intend 
to  place  himself,  and  did,  consequently,  place  himself,  in  such  a  posi- 
tion. Now,  I  can  see  no  such  plain  or  clear  evidence  of  intention ; 
I  can  see  nothing,  as  I  said,  but  a  series  of  acts  consistent  either  with 
the  existence  or  the  absence  of  such  an  intention,  and  it  is  impossible 
for  me,  therefore,  to  ascribe  that  force  to  what  has  been  done.  Reli* 
ance  has  been  placed  upon  the  declaration  in  the  action,  and  upon 
the  answers  in  the  cause ;  and,  for  the  present  purpose,  I  will  assume 
the  declaration  to  be,  in  evidence,  as  an  admission,  or  to  be  capable 
of  being  proved  as  an  admission,  —  without,  however,  giving  any 
opinion  on  that  point  The  answers  certainly  are  so,  but  the  declara- 
tion was  a  declaration  in  an  action  in  which  only  Mr.  M'Gregor,  as 
I  understand  it,  on  his  own  behalf,  or  on  behalf  of  the  Southeastern 
Jlailway  Company,  was  a  defendant,  and  the  answers  were  in  a 
cause  in  which  Mr.  M'Gregor  in  the  same  character  was,  as  I  und»* 
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stand  the  facts,  the  onlj  pbintiS  Tbej 
natnre  of  estoppels ;  tbej  are  not  heie  to  be 
rules  of  pleading  which  apply  to  proceeding  of  tkat 
tween  the  parties  to  the  particular  fitigatiofi.  TIkt 
another  purpose,  and  are  merelj  adiiii«ods  in  the  trrhfiical 
that  phrase,  when  we  are  spealniig  of  the  law  of  erideaeeL 
to  those,  probably  the  role  cannot  be  better  eApiejaeJ  than  h  was  br 
Mr.  Justice  Bayley,  in  the  case  of  Beame  ▼.  Ropers,  9  BL  &  C  5Soi 
8.  c.  4  Man.  &  By.  486,  where  be  says :  *  lliere  is  no  doar»t  bet  ibat 
the  express  admissions  of  a  party  to  the  suit,  or  admiasiOQs  itspSied 
from  his  conduct,  are  eyidence,  and  strong  erideoce  against  him.  bat 
we  think  that  he  is  at  liberty  to  proTC  that  sodi  admiwyom  wcae 
mistaken  or  were  untrue,  and  is  not  estopped  or'eonchided  by  them 
unless  another  person  has  been  induced  by  them  to  alter  his  eondidon. 
In  such  ja  case,  the  party  is  estopped  from  disputing  their  tmth  with 
respect  to  that  person,  and  those  claiming  under  him,  and  that  tnuw- 
action ;  but  as  to  third  persons  be  is  not  bound.  It  is  a  wrltestab- 
lished  rule  of  law  that  estoppels  bind  parties  and  piiTies,  not 
strangers."  Now,  I  am  of  opinion  that  this  case  is  not  brought 
within  the  exception  that  Mr.  Justice  Bayley  mentions;  that,  accord* 
iugly,  it  is  competent  to  each  of  the  persons  whose  answers  have  been 
read  against  them,  to  show  that  the  answers  were,  through  mistake 
or  otherwise,  inaccurate,  and  we  have  to  consider  the  matter  here  as 
merely  in  a  civil  point  of  view,  and  not  for  any  purpose  directly  or 
indirectly  criminal  Now,  the  evidence  in  the  cause,  besides  the 
declaration  and  the  answers,  clearly  satisfies  me  that  the  £u;ts  must 
be  considered  as  they  would  have  been  independently  of  the  declara^ 
tion,  and  independently  of  the  answers.  Tlmt  being  so,  I  can  see  no 
sufficient  ground  upon  which  Lord  Londesborough,  on  whom  the 
burden  of  proof  lies,  can  say  to  Mr.  Brent,  or  to  Mr.  Thompson,  that 
either  of  them  did  as  a  director  come  under  that  liability,  under  which 
there  was  no  obligation  upon  either  to  come ;  and  since  as  share- 
holders they  are  entitled  to  the  benefit  of  the  promise,  and  as  directors 
they  have  not  come  under  an  obligation  to  perform  it^  I  am  of  opinion 
that  the  Master  is  wholly  right 

Turner,  L.  J.  The  parties  against  whom  the  present  motion  is 
made  are  five  in  number,  and,  I  believe,  that  as  to  two  or  three  of 
them  there  is,  in  substance,  the  same  case  against  them  resting  upon 
wholly  different  grounds ;  and  I  believe,  therefore,  the  most  convenient 
course  will  be  to  take  the  case  of  the  several  respondents  to  the  pres- 
ent application  in  the  following  order :  The  mat  of  these  cases  is 
that  of  Mr.  Brent,  who,  it  is  said,  ou£;ht  to  be  charged  with  some 
portion  or  some  share  of  this  sum  of  2fi50L  It  appears  that  Mr. 
Brent  attended  a  meeting  on  the  26th  of  February,  1846,  and  also 
some  subsequent  meetings,  but  he  was  not  present  at  the  meeting  of 
the  24th  of  January,  1846.  Well,  now,  three  points  are  urged  as  to 
Mr.  Brent,  for  the  purpose  of  fixing  him  with  a  liability  to  a  portion 
of  this  caU.  In  the  first  place,  it  is  said,  that  he  had  been  appointed  • 
a  director  of  this  company,  or  one  of  the  members  of  the  committee 
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of  management  of  the  company,  on  the  Ist  of  Noyember,  1845 ;  that 
he  attended  at  the  subsequent  meetings  after  the  resolution  of  the 
24th  of  Januaiy,  1846,  had  been  passed,  and  that  he  took  no  steps 
for  the  purpose  of  disturbing  that  resolution.  In  the  second  place,  it 
is  said  that  he  was  one  of  the  plaintiffs  in  the  action  brought  against 
the  chairman  of  the  Southeastern  Railway  CTompany,  and,  thereby, 
adopted  the  arrangement  which  had  been  made  between  the  South-, 
eastern  Railway  Company  and  the  Dover  and  Deal  Railway  Ck)m« 
pany,  part  of  which  arrangement  is  said  to  have  been  that  the  direc- 
tors of  the  Dover  and  Deal  Railway  Company  should  undertake  with 
their  shafeholders  that  they  should  be  ifesponsible  for  the  return  of  the 
whole  amounts  of  the  deposits.  And  thirdly,  it  is  said  that  Mr.  Brent 
in  his  answers  has  admitted,  and  in  the  answer  put  in  by  him  to  the 
bill,  filed  by  the  chairman  of  the  Southeastern  Railway  Company 
has  admitted,  his  fuU  acquiescence  and  agreement  in  the  arrangement. 
And  then  it  is  also  said  that  there  were  some  resolutions  of  the  26th 
of  March,  1846,  and  the  Ist  of  April,  1846,  which  had  reference  to  an 
application  to  the  Southeastern  Railway  Company  for  a  copy  of  the 
minute  of  tlie  order  by  which  they  had  agreed  to  the  terms  of  the  ar- 
rangement with  the  Dover  and  Deal  Railway  Company  All  these  facts 
are  said  to  show  such  a  case  of  concurrence  on  the  part  of  Mr.  Brent 
in  the  arrangement  with  the  Southeastern  Railway  Company,  and 
in  the  undertaking  that  the  directors  of  the  Dover  and  Deal  Railway 
Company  should  become  liable  to  their  shareholders  for  the  return 
of  the  deposit,  as  to  fix  the  liability  on  Mr.  Brent,  Now,  examining 
these  grounds  severally:  in  the  first  place,  the  earliest  attendance 
which  takes  place  at  the  board  of  the  Dover  and  Deal  Railway  Com- 
pany on  the  part  of  Mr.  Brent,  after  the  passing  of  the  resolution  of 
the  24th  of  January,  1846,  is  on  the  26th  of  February,  1846.  It  is 
in  evidence  before  us  that  the  allotment  of  the  shares  in  this  company 
was  completed  on  the  2d  of  February,  1846 ;  and  the  allotment  hav- 
ing been  completed  on  the  2d  of  February,  1846,  the  shares  issued, 
and  the  letters  accompanying  the  shares  sent  out  with  the  issue  of 
the  shares,  I  should  be  glad  to  know  what  act  could  have  been  done 
on  the  part  of  Mr.  Brent  to  undo  that  which  had  already  been  done 
by  the  act,  or  in  pursuance  of  the  act,  of  Lord  Londesborough  and 
the  other  two  members  of  the  committee  of  management  who  bad 
resolved  that  those  letters  should  be  sent  out.  There  were  no  means 
by  which  Mr.  Brent  could,  on  the  26th  of  February,  1846,  have  undone 
a  mischief  which  had  been  already  done,  if  mischief  it  was,  by  Lord 
Londesborough  and  the  other  two  members  of  the  committee  of  man- 
agement as  early  as  the  24th  of  January,  1846.  I  think,  therefore, 
that  as  against  Mr.  Brent,  no  reliance  at  all  can  be  placed  on 
his  attendance  on  the  26th  of  February,  or  on  his  attendance  at  the 
subsequent  meetings.  Then,  it  is  said,  that  Mr.  Brent  was  a  plaintiff 
in  the  action  which  was  brought  against  the  chairman  of  the  South- 
eastern Railway  Company  for  the  purpose  of  rendering  the  South- 
eastern Railway  Company  liable  to  the  damages  which  were  in- 
curred by  the  Dover  and  Deal  Railway  Company,  or  liable  to  pay  to 
the  Dover  and  Deal  Railway  Company  what  they  had  undertaken  to 
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?ay  their  shareholders.  For  what  purpose  was  that  action  brousht  ? 
%at  was  an  action  brought  by  the  directors  of  the  Dover  and  Deal 
Railway  Company,  of  which  Mr.  Brent  had  been  one  of  the  directors 
at  the  time  when  that  arrangement  had  been  made.  Suppose  Mr. 
Brent  had  refused  to  bring  that  action,  would  it  not  be  that  be,  being 
a  director  of  that  company,  was  bound  to  bring  the  action  for  the 
benefit  of  the  company,  upon  having  an  indemnity  for  the  use  of  his 
iiame  ?  And  if  we  consider  this  action,  what  is  the  nature  of  it  ? 
The  nature  of  the  action  is  to  recover  against  the  Southeastern 
Railway  Company ;  and  I  want  to  know  whether  it  is  to  be  held 
that,  because  parties  concurred  in  an  action  to  recover  against  the 
Southeastern  Railway  Company,  it  therefore  follows  that  they  had 
agreed,  as  between  them  and  other  directors  of  their  own  company, 
to  indemnify  the  shareholders  of  their  own  company  ?  The  obliga- 
tion to  indemnify  depends  not  upon  the  contract  between  the  South- 
eastern Railway  Company  and  the  Dover  and  Deal  Railway  Com- 
pany, but  upon  the  issuing  of  the  letters  by  the  committee  of  man- 
agement of  the  Dover  and  Deal  Company  to  the  allottees  of  the 
shares  in  that  company.  It  is  by  virtue  of  the  issuing  of  the  letters 
of  allotment,  accompanied  by  the  letter  of  guarantee,  that  the  right 
of  action  would  arise  to  any  shareholder  in  the  Dover  and  Deal  Rail- 
way Company  against  the  directors  of  that  coinpany,  and  not  by 
virtue  of  the  contract  between  the  Southeaster];!  Railway  Company 
and  the  directors,  who  entered  into  the  contract  with  the  South- 
eastern Railway  Company.  Now,  when  we  look  to  the  answer  of 
these  defendants,  they  state  "  that  they  and  the  committee  of  manage- 
ment entirely  acquiesced  in  and  accepted  the  terms  stated  in  the  letter 
of  the  24th  of  January,  as  the  plaintiff  well  knew  ;  (that  is,  in  answer 
to  Mr.  M'Gregor's  bill ; )  and  that,  under  the  circumstance  aforesaid, 
and  relying  on  the  promise  and  assurance,  as  aforesaid,  of  the  plain- 
tiff, the  said  committee  of  management  of  the  Dover  and  Deal  Rail- 
way Company,  including  these  defendants,  proceeded  to  allot  the 
shares  in  the  company,  and  each  letter  of  allotment  was  accom- 
panied by  a  printed  copy  of  the  letter  of  the  24th  of  January  as 
finally  approved  of  and  settled  by  the  plaintiff."  They  concurred, 
then,  in  the  terms  of  the  arrangement,  and  the  terms  of  that  arrange- 
ment are  terms  by  which  certain  of  the  directors  had  undertaken 
with  the  Southeastern  Railway  X7ompany  that  all  the  directors 
should  guarantee  the  shareholders.  But  that  arrangement  had  act- 
ually been  carried  into  effect  to  the  extent  of  the  letters  having  been 
issued  before  the  time  when  Mr.  Brent  is  shown  to  have  been  in  any 
way  privy  to  that  arrangement  How,  therefore,  can  any  thing 
which  is  contained  in  that  answer  at  all  have  any  effect  on  Mr. 
Brent  ?  So,  again,  with  respect  to  the  resolutions  of  March  and  of 
April.  Those  resolutions  are  entered  into  for  the  benefit  of  the  com- 
pany, calling  on  the  directors  of  the  Southeastern  Railway  Company 
to  produce  their  resolutions  for  the  purpose  of  founding  the  action 
against  them  in  order  that  they  may  be  made  liable  for  the  deposits 
which  had  been  paid  by  the  shareholders  in  the  Dover  and  Deal  Rail- 
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way  Company.  It  appears  to  me,  therefore,  that  the  case  against 
Mr.  Brent  fails. 

The  case  of  Mr.  De  Bargh  stands  in  somewhat  different  circnm- 
stances,  and,  in  one  respect,  somewhat  more  favorable  to  Lord  Lon- 
desborough's  case,  because  as  to  Mr.  De  Bargh,  patting  the  evidence 
out  of  the  question,  the  case  must  still,  as  against  him,  stand  on 
his  answer.  If  you  look  at  his  answer,  you  find  that  all  that  he 
did  was  attending  the  meeting  on  the  27th  of  January.  Now,  as  to 
his  attending  that  meeting  on  the  27th  of  January,  nothing  whatever 
passed  at  that  meeting  on  the  subject  of  the  contract,  or  arrangement 
between  the  Southeastern  Railway  Company  and  the  Dover  and 
Deal  Railway  Company ;  but  there  is  this  to  be  said  on  the  part  of 
Lord  Londesborough,  that  at  that  period  the  allotment  had  not  been 
completed  ;  and  the  case  therefore  differs  from  Mr.  Brenf  s  case,  be- 
cause the  allotment  had  been  actually  completed  before  Mr.  Brent 
was  brought  into  connection  at  all  with  the  company ;  but  as  to  Mr. 
De  Burgh,  the  allotment  had  not  been  completed.  But  then  the  ques- 
tion is,  whether  the  circumstance  of  that  allotment  not  having  been 
completed  at  that  time  is  to  make  Mr.  De  Burgh  liable  with  Lord 
Londesborough  in  respect  of  the  undertaking  contained  in  the  resolu- 
tion of  the  24th  of  January,  (or  rather  in  the  letter  consequent  upon 
that  resolution,)  to  be  liable  to  the  shareholders  to  return  the  deposits. 
Now,  the  order  had  been  actually  given  by  the  meeting  on  the  24th 
of  Januar/  before  this  meeting  of  the  27th  of  January,  when  Mr.  De 
Burgh  attended ;  and  I  do  not  see  how,  it  not  being  proved  that  he 
took  any  part  whatever  in  the  allotment  of  the  shares,  any  liability  is 
to  be  fixed  upon  him  as  between  him  and  Lord  Londesborough  on 
the  mere  ground  that  he  did  not  interfere  upon  the  27th,  for  the  pur- 
pose of  stepping  that  act  firom  being  done,  which  Lord  Londes- 
borough had  directed  to  be  done  upon  the  24th.  With  reference  to 
the  action  and  with  reference  to  the  answer,  the  case  as  to  him  stands 
upon  precisely  the  same  footing,  according  to  the  view  I  take  of  it, 
as  the  case  against  Mr.  Brent.    . 

Now,  the  next  case,  that  of  Colonel  Dixon,  is  certainly  the  weakest 
of  the  whole;  because,  as  to  Colonel  Dixon,  what  appears  is,  that  the 
last  meeting  which  he  attended  took  place  on  the  19th  of  November ; 
this  arrangement  with  the  Southeastern  Railway  Company  not  being 
made  until  the  month  of  January,  and  the  letters  under  which  the 
liability'  arose  to  the  shareholders  in  the  Dover  and  Deal  Company, 
not  bemg  issued  until  the  24th  of  that  month  ;  and  the  only  observa- 
tion which  I  have  heard  in  the  case  which  could  at  all  affect  the 
question  as  to  the  liability  of  Colonel  Dixon  is,  that  it  was  said  that 
Colonel  Dixon  was  a  party  to  a  negotiation  and  to  the  arrangement 
between  the  Southeastern  Railway  Company  and  the  Dover  and 
Deal  Company.  But  it  is  an  immediate  answer  to  that  observation 
that  Colonel  Dixon  was  not  a  party  to  the  conclusion  of  that  arrange- 
ment. There  is  nothing  to  show  that  he  ever  concurred  in  the  con- 
clusion of  that  arrangement,  which  was  completed,  or  carried  out  at 
the  meeting  of  the  24th  of  January, 

Then,  as  to  Mr.  Thompson,  the  same  observations  which  I  have 
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made  on  the  other  parts  of  the  case  apply  as  to  him.  He  does  not 
come  in  until  the  9th  of  February.  It  is  true  that  he  is  a  party,  and 
an  active  party  in  the  commencement  of  the  action  against  Mr. 
M'Gregor.  He  seems  to  have  directed  that  action  to  be  brought;  but, 
as  I  observed  in  Mr.  Brent's-  case,  that  action  was  brought  for  the  ben- 
efit of  the  company,  and  does  not,  in  my  mind,  import,  or  create  any 
liability  on  the  part  of  Mr.  Thompspn-  to  the  shareholders  in  the  Dover 
and  Deal  Company. 

As  to  Mr.  Mackeson,  I  think  his  case  stands  exactly  on  the  same 
footing  as  the  case  of  Mr.  De  Burgh ;  and  looking,  therefore,  at  the 
cases  of  these  several  parties,  it  does  not  appear  to  me  that  Lord  Lon- 
desborough  has  at  all  established  his  case  against  all,  or  any,  or  either 
of  them.  The  principles  of  this  case  are,  perhaps,  a  little  affected  by  the 
decision  in  the  case  of  The  Charitable  Corporation  v.  Sutton^  2  Atk.  400. 
There  there  was  a  committee  of  management.  Of  that  committee 
some  of  the  members  did  acts  far  beyond  their  authority,  others  stood 
by  and  did  not  interfere.  Lord  Hardwicke  said,  that  those  who  had  done 
the  acts  were  first  liable,  and  that  the  others  were  secondarily  liable. 
And,  applying  the  principle  of  that  case  to  the  present,  the  acts  done 
here  are  done  by  the  resolution  of  Lord  Londesborough  and  the  two 
others  who  concurred  with  him,  passed  on  the  24th  of  January.  If 
there  be  any  liability  on  the  part  of  the  other  directors,  thc^t  liability 
arose  from  their  not  having  interfered  to  disturb  those  acts  which  had 
been  done  by  Lord  Londesborough  and  the  other  two ;  and  I  adopt, 
therefore,  the  principle  of  T%e  Charitable  Corporation  v.  Sutton^  in  that 
respect,  that  if  these  parties  were  liable  at  all,  they  would  be  liable  in 
the  second  degree  to  the  shSiTeholders  of  the  company ;  and  if,  as  be- 
tween them  and  the  shareholders  of  the  company,  they  would  be 
liable  only  in  the  second  degree,  I  am  at  a  loss  to  see  on  what  ground 
the  party  liable  in  the  first  degree  can  establish  a  charge  against  the 
parties  liable  in  the  second  degree. 

Knight  Bruce,  L.  J.  Lord  Londesborough  will  not  have  to  pay 
any  increase  of  costs  occasioned  by  the  master's  rejection  of  the  an- 
swers as  evidence ;  but  with  that  exception,  I  think,  he  must  pay  the 
costs. 


Neale  v,  Davies. 

March  28,  1854. 

Trustee  and  Cestui  que  Trust  —  Acceptance  of  Trust. 

Where  a  tmstee  acoepta  the  tmst  of  a  fand,  with  the  knowledge  that  it  is  doubtful  whether 
it  ought  to  be  held  upon  such  tru^t,  he  is  neyertheless  entitled  to  come  to  the  court  for  ita 
direction  whether  the  trusts  ought  to  be  executed :  — 

Meld^  by  Turner,  L.  J. ;  Knight  Bruce,  L.  J.  entirely  dissenting. 

Where  trustees  accept  such  a  trust,  with  knowledge  of  the  doubt,  and  with  the  same  and  no 
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more  knowledge,  are  called  upon  to  part  with  the  fand,  hj  the  cesluig  gae  <i>uC,  they  are 
bound  in  mor^ty  to  do  so ;  and  an  adverse  claimant  would  have  no  claim  against  them 
personally  after  tnejr  had  parted  with  the  fond  in  conformity  with  the  trusts  on  which  they 
accepted  it — per  Klnight  Brace,  L.  J. 

The  question  having  been  raued  in  a  suit  between  the  trustees  and  cestui  que  trust  of  the  deed, 
one  of  the  Vice-Chanoellors  refused  to  pronounce  a  decree,  but  ordered  the  cause  to  stand 
over,  with  liberty  to  the  plaintiff,  the  cestui  que  trusty  to  amend,  by  adding  parties  i  and 
their  lordships  differing  in  opinion,  the  order  of  the  court  below  was  affirm^. 

This  was  an  appeal  from  a  decision  of  Vice-ChanceUor  Wood,  on 
a  motion  for  a  decree.  Captain  Nisbet  died  possessed  of  31,635  francs 
French  rentes.  By  his  will,  he  was  alleged  to  have  given  his  daugh* 
ters  shares  in  his  property  for  life,  with  trusts  for  their  children  ;  his 
mother.  Lady  Nelson,  and  Lord  Vernon  were  the  trustees  who  ac- 
cepted the  trusts  of  the  will,  and  the  mother  was  appointed  executrix. 
By  a  deed  dated  the  28th  of  March,  1831,  made  between  Lady  Nel- 
son of  the  one  part,  and  Lord  Vernon  of  the  other  part,  after  reciting  . 
that  the  lady  was  entitled,  as  executrix  of  her  son,  to  the  rentes,  and 
intended  forthwith  to  have  them  transferred  into  the  joint  names  of 
herself  and  Lord  Vernon,  but  as  Captain  Nisbet  owed  her  7,000/.  she 
intended  that  10,800  francs  of  the  rentes  (the  amount  which  7,000/, 
would  buy)  should  be  appropriated  in  satisfaction  of  the  debt,  and 
be  held  upon  the  trusts  after  declared,  which  trusts  were  for  the  ben- 
efit of  the  three  daughters  of  Captain  Nisbet.  Lady  Nelson  did  not 
cause  the  transfer  to  be  made,  and  by  her  will  appointed  executors, 
who,  after  her  death,  transferred  the  whole  rentes  into  the  name  of 
Lord  Vernon.  Lord  Vernon  made  a  will  and  appointed  executors, 
and  died  in  1835.  On  the  16th  of  February,  1844,  Frances  Nisbet, 
the  eldest  daughter  of  Captain  Nisbet,  attained  twenty-one ;  and  on 
the  29th  of  May,  1845,  Lord  Vernon's  executors  sold  the  10,800  rentes, 
and  invested  the  produce  in  consols  in  the  names  of  Mr.  Davies  and 
Mr.  Esdaile,  who  were,  by  deed  dated  the  2d  of  June,  1845,  appointed 
new  trustees  of  the  settlement  of  1831,  and  executed  a  declaration 
that  they  held  the  fund  upon  the  trusts  of  that  deed.  Miss  Frances 
Nisbet,  previous  to  her  marriage,  which  took  place  in  December,  1846, 
isettled  her  property  by  assignment  to  trustees.  The  trustees,  in  1854, 
called  upon  Mr.  I>avies  and  Mr.  Esdaile  for  a  transfer,  which  not 
being  made,  they  filed  the  present  bill  to  enforce  it.  The  cause  was 
set  down  for  hearing  on  a  motion  for  a  decree,  when  Vice-ChanceUor 
Wood  directed  it  to  stand  over,  with  liberty  to  amend  by  adding  par- 
ties. The  plaintiff  appealed.  The  defendants,  by  their  affidavits, 
stated  that  they  accepted  the  trusts  at  the  request  of  the  family ;  that 
they  inquired  into  the  state  of  the  family,  and  the  rights  of  the  par- 
ties, and  found  that  Captain  Nisbet's  daughters  were  entitled,  under 
his  will,  to  life  interests  in  their  shares,  with  tiusts  for  their  children ; 
that  although  they  called  for  it,  no  evidence  of  the  truth  of  the  recital 
in  the  deed  of  1831,  was  produced  ;  that  if  such  recital  were  untrue, 
the  produce  of  the  10,800  rentes  still  formed  part  of  Captain  Nisbet's 
personal  estate ;  and  that  they  had  been  advised  by  counsel  that  they 
could  not  make  the  required  transfer  without  the  sanction  of  the 
court. 
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RoU  and  fVtbr,  for  the  plaintiff,  the  appellant. 

James  and  Selwyn^  for  the  respondents. 

Turner,  L.  J.  It  is  impossible  to  help  feeling  for  the  painful  position 
in  which  the  family  are  placed,  but  I  am  nevertheless  of  opinion  that 
the  order  of  the  Vice- Chancellor  is  right  It  is  true  that  the  trustees 
accepted  the  property  upon  the  trusts  of  the  deed  of  settlement,  but 
it  is  a  question  whether  it  ought  to  be  held  on  those  trasts.  If  a  trus- 
tee has  accepted  a  fund  upon  certain  trusts,  and  then  receives  infor- 
mation making  it  doubtful  whether  the  fund  ought  to  be  held  upon 
those  trusts,  he  has  a  right  to  come  to  the  court  for  its  direction 
whether  the  trusts  ought  to  be  executed.  How  does  his  knowing  of 
the  existence  of  this  doubt  at  the  time  when  he  accepts  the  trusts 
^ alter  the  case?  I  think  that  the  case  may  be  thereby  altered  as 
regards  the  costs,  but  not  otherwise.  Suppose  a  trustee  accepts  a 
funds  on  certain  trusts,  and  then  a  person  claims  the  fund  by  an 
adverse  title,  and  gives  notice  of  his  claim  to  the  trustee,  can  the 
trustee  safely  pay  away  the  fund  to  his  cestui  que  trust  1  I  think 
not  If  all  the  persons  making  the  claim  were  adult,  I  think  the 
trustee  might  make  himself  safe  by  giving  them  notice  that  if  they 
did  not,  within  a  reasonable  specified  time,  take  proceedings  to 
enforce  their  claim,  he  should  proceed  to  distribute  the  fund  accord- 
ing to  the  trusts  on  which  he  held  it;  but  here  infants  and  classes 
of  unborn  children  are  concerned.  I  have  often  had  occasion  to  con- 
sider the  question  of  the  liability  of  trustees  under  such  circum- 
stances, and  have  frequently  advised  them  to  carry  the  trusts  into 
effect  upon  receiving  an  indemnity;  but  this  is  not  a  case  for  indem* 
nity.  I  think  that  the  decision  of  the  Vice-Chancellor  was  right, 
although  I  regret  it 

Knight  Bruce,  L.  J.  I  dissent  entirely.  In  1845,  the  family 
request  the  defendants  to  let  the  fund  be  transferred  into  their  names, 
upon  the  trusts  of  the  settlement ;  the  defendants  assent,  and  exe- 
cute a  declaration  of  trust  In  1854,  the  defendants,  with  exactly 
the  same  knowledge,  neither  more  nor  less  than  when  they  accepted 
the  trust, — with  the  same  information,  neither  more  nor  less, — with 
the  same  grounds  of  belief,  neither  more  nor  less, — say  to  their  ces* 
tuis  que  trust:  "  There  is  an  adverse  claim;  we  will  not  execute  the 
trust;  we  will  retain  the  fund  till  the  claim  is  settled;^'  I  think  that 
this  conduct  is  contrary  to  morality,  propriety,  and  honesty.  I  am 
of  opinion  that  if,  by  paying  away  the  fund  to  their  cestuis  que  triistj 
they  would  make  themselves  personally  responsible  to  the  adverse 
claimant  in  the  event  of  his  claim  being  successful,  they  were 
bound  to  incur  such  responsibility.  But  I  am  clearly  of  opinion 
that  they  would  not  incur  it  The  adverse  claimant  might  attach 
the  fund  if  in  their  hands;  but  I  am  of  opinion  that  there  would  be 
no  claim  against  them  personally,  after  they  had  parted  with  it,  in 
conformity  with  the  trusts  on  which  they  accepted  it     As,  howeveri 
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the  two  judges  of  this  court  take  opposite  views,  the  decision  of  the 
Vice- Chancellor  will  stand. 

The  appeal  was  then  dismissed^  but  the  costs  were  directed 
to  be  costs  in  the  catise. 


Small  v.  Currie. 

Karch  81,  22,  23,  and  30,  1854. 

Principal  and  Surety  —  Indemnity  —  Discharge  of  Surety  —  Partner- 
ship. 

• 

Two  persons  entered  into  partnership,  and  one  gave  to  the  other  the  joint  and  seyeral  bond 
of  himself  and  of  another  person  as  his  surety,  indemnifying  the  other  partner  from  all 
loss  from  the  partnership  business.  By  the  articles  of  partnership,  it  was  to  continue  for 
five  years,  ana  it  was  agreed  that  if  either  partner  should  retire  and  the  other  continue  the 
business,  the  latter  mieht  take  the  former's  share  of  the  assets  at  a  valuation }  and  it  was 
also  agreed  that  if  at  the  end  of  the  partnership  either  partner  should  wish  to  carry  on  the 
business,  and  should  not  take  the  share  of  the  o^er  at  the  before-mentioned  valuation,  the 
assets  should  be  realized,  the  debts  paid,  and  Uie  surplus  divided  between  them.  The 
partnership  expired  by  effluxion  of  time,  neither  partner  having  retired.  At  the  end  of 
the  term,  the  partners  continued  the  partnership  for  a  year  and  a  half  or  more.  The 
surety  never  was  consulted  on  this  proceeding,  although  he  was  cognizant  that  the  concern 
had  not  been  wound  up  at  the  end  of  the  term.  The  partner  (the  obligee  in  tlie  bond) 
retired,  leaving  the  whole  assets  in  the  hands  of  the  other  to  wind  up  the  concern,  and  the 
partner  (the  obligor)  iJiree  months  afterwards  became  bankrupt  and  absconded  with  part 
of  the  assets,  and  the  obligee  partner  paid  off  all  the  liabilities.  The  surety  died,  and  the 
obligee  partner  sued  his  executor  on  the  bond,  and  a  bill  was  filed  to  restrain  the  action:  — 

Hfid,  (overruling  the  decision  of  one  of  the  Vice-chancellors,  who  bad  dismissed  the  biU, 
with  costs,)  that  as  the  partnership  affairs  had  not  been  wound  up  at  the  end  of  the  five 
years  pursuant  to  the  stipulations  of  the  deed,  the  surety  and  his  estate  were  dischaiged 
Irom  all  liability  on  the  bond,  and  a  perpetual  injunction  was  ordered  to  restrain  all  pro- 
ceedings upon  it  as  against  the  surety. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Kindersley, 
23  Eng.  Rep.  633.  The  case  arose  upon  the  question  of  liability  of 
a  surety  on  a  bond  of  indemnity.  A  short  narrative  of  the  facts  lead- 
ing to  the  giving  bf  the  bond  will  suffice.  Colonel  Joliffe,  the  owner 
of  property  in  and  about  Petersfield,  which  borough  he  represented 
in  parliament,  in  and  before  1833,  had  employed,  as  bis  agent,  JNJb". 
Hector,  the  only  banker  in  the  place.  These  gentlemen,  however, 
differed,  both  politically  and  personally.  Mr.  Currie  became  the 
agent  of  the  Colonel,  and  on  one  occasion  Mr.  Hector  became  M.  P. 
for  Petersfield,  in  lieu  of  Colonel  Joliffe.  In  the  borough,  the  latter 
had  two  strenuous  partizans,  Mr.  Lipscombe,  a  retired  farmer  and 
a  man  of  substance,  and  Mr.  Butterfield,  a  farmer,  who  had  married 
Mr.  Lipscombe's  niece.  Early  in  1833,  the  establishment  of  an 
opposition  bank  in  the  borough  was  suggested,  and  in  April  in  that 
year  the  suggestion  was  acted  on,  and  Colonel  Joliffe,  Mr.  Currie, 
and  Mr.  Eutterfield  formed  the  firm  —  the  latter  being  the  managing 
partner,  at  a  salary ;  and  for  the  due  performance  of  his  duties,  Mr. 
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Lipscombe  became  his  surety.  This  partoefslup  was  cooturaed  long 
after  the  time  originally  agreed ;  bat  on  its  continoaiiGey  Mr.  Lip** 
combe  did  not  become  soiety  for  Mr.  BotteifieU.  On  the  20tfa  of 
August,  1842,  Colonel  Jolilfe  letiied  from  all  PeterafieU  hanUng 
matters,  and  a  deed  of  diasolntion  was  executed  on  that  day. 

The  contract  of  partaership  in  rpspect  of  which  the  pteseot  btiga- 
tion  arose,  was  entered  into  on  the  same  day  between  Mr.  Cnnie  and 
Mr.  Bntterfield,  whereby  it  was  stipolated  that  the  paitoership  shoold 
continue  for  five  years  from  the  date  of  the  deed,  that  Mr.  Botterfiekl 
was  to  have  all  the  profits  up  to  300/1  a  year,  and  that  the  sorplos 
profits  were  to  be  equally  divided  between  him  and  Mr.  Corrie;  and 
the  new  firm  took  upon  themselves  the  debts  and  liabilities  of  the  old 
firm  as  they  then  stood.     By  the  16th  clause,  it  was  thus  provided: 
"  That  in  case  either  of  them,  the  said  J.  Carrie  and  C.  C.  Bntter- 
field, shall  die  before  the  expiration  of  the  term  of  the  said  partner* 
ship,  or  in  ease  at  the  expiration  or  other  sooner  determination  of  the 
said  partnership  either  of  them,  the  said  J.  Cnrrie  and  C.  C.  Batter* 
field,  shall  retire  from  the  said  banking  bosiness,  and  the  other  of 
them  shall  be  desirous  of  carrying  on  the  same,  then  the  share  and 
interest  of  the  partner  so  dying  or  retiring  from  the  said  bnsiness  of 
and  in  the  capital  stock,  credits,  and  efects  of  the  said  partnership, 
may  be  taken  by  the  other  of  them  at  the  valae,"  ^c,  (to  be  asoer* 
tained  as  therein  stated.)     The  17th  clause  was  as  follows:    ^  That 
if  at*  the  expiration  of  the  term  of  the  said  partnership,  or  at  any 
sooner  determination  thereof,  either  of  them,  the  said  J.  Carrie  and 
C.  C.  Butterfield,  shall  be  desirous  of  carrying  on  the  said  business, 
and  shall  neglect  or  refuse  to  purchase  the  share  of  the  other  of  them 
quitting  the  business  or  dying,  and  pay  the  valae  thereof  in  manner 
aforesaid,  then  a  general  rest  or  account  shall  be  made  and  taken  of 
the  said  partnership  stock,  credits,  and  effects,  and  the  said  stock  and 
effects  shall  be  converted  into  money,  and  the  said  credits  collected 
in;  and  out  of  the  money  to  arise  from  the  said  stock,  credits,  and 
effects,  all  the  debts  and  demands  justly  due  and  owing  by  or 
from  the  said  partnership  shall  be,  in  the  first  place,  fully  paid  and 
satisfied,  and  the  surplus  or  residue  of  the  said  moneys  shall  be  forth- 
with divided  between  the  said  partners,  their  executors,  or  administra- 
tors, according  to  their  respective  rights  and  interests  therein.^     By 
a  joint  and  several  bond  of  even  date  with  and  reciting  the  partner- 
ship articles,  Mr.  Butterfield  as  principal,  and   Mr.  Lipscombe  as 
surety,  became  bound-to  Mr.  Currie  in  the  penal  sum  of  lOfiOOL  con- 
ditioned for  the  due  performance  by  Mr.  Butterfield  of  ail  the  stipula- 
tions in  the  partnership  articles,  (which  was  the  extent  of  the  bond 
given  by  them  to  Colonel  Joliffe  and  Mr.  Carrie  at  the  time  of  the 
partnership  of  Joliffe,  Currie,  and  Butterfield,)  and  also  to  indemnify 
Mr.  Currie  against  all  loss  that  might,  under  any  circumstances  and 
from  any  causes  whatever,  arise  in  the  coarse  of  the  business,  includ- 
ing therefore  any  moneys  owing  to  the  partnership  in  respect  of  the 
debts  transferred  from  the  old  firm  to  the  new.     The  "f^^****/^ 
conditions  of  this  bond  are  fully  set  out  in  the  judgment  ^^p"^ 
Justice  Knight  Bruce.     The  partnership  expired  on  the  Mtn  oi 
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August,  1847,  but  the  business  of  thq  bank  was  continued  by  Messrs 
Currie  and  Butterfield  until  the  3d  of  April,  1849,  when  the  partner- 
ship transactions  between  them«  finally  ceased :  Mr.  Currie  leaving 
the  assets  under  the  sole  control  of  Mr.  Butterfield.  Mr.  Lipscombe, 
the  surety,  had  died  in  October,  1848,  having,  by  his  will,  appointed 
Mr.  Small  his  executor.  Mr.  Butterfield  wai)  adjudicated  bankrupt 
in  July,  1849,  and  soon  afterwards  he  absconded,  taking  with  him  a 
considerable  amount  of  the  assets  of  the  late  partnership.  Mr.  Carrie, 
finding  that  the  liabilities  of  the  bank  exceeded  its  remaining  assets, 
discharged  those  liabilities,  and  compliance  with  his  demand  of  pay- 
ment on  the  bond  having  been  refused  by  Mr.  Small  as  Mr.  Lips- 
combe's  executor,  commenced  an  action  against  him  for  recovery  of 
the  amount  of  loss  sustained  in  respect  of  the  transactions  of  the 
bank,  and  Mr.  Butterfield's  misappropriation  of  its  assets.  Upon  this, 
Mr.  Small  filed  the  present  bill,  which,  after  charging  that  Mr.  Currie 
had  prepared  the  bond  as  the  solicitor  of  Mr.  Lipscombe,  and  that  it 
was  fraudulently  obtained,  insisted  that  the  plaintiff,  as  executor  of  Mr. 
Lipscombe,  was  entitled  to  have  the  same  delivered  up  as  fraudulent 
and  void,  or  that  it  ought  to  be  declared  by  the  court  that  the  bond 
should  be  rectified  or  reformed,  and  made  conformable  to  the  bond 
of  1833  given  to  Colonel  Joliffe  and  Mr.  Currie,  and  that  the 
liabilities,  if  aj;iy,  of  Mr.  Lipscombe's  estate  ought  to  be  ascertained 
on  the  footing  of  that  bond.  The  prayer  of  the  bill  was  conformable 
to  these  charges  and  allegations,  ana  an  injunction  to  restraiiff  the 
action  was  also  prayed.  Mr.  Currie  put  in  three  answers  to'  the  bill ; 
in  the  first  and  second  of  which  he  stated  that  the  bond  in  question 
corresponded  with  the  bond  given  to  the  old  firm ;  but  in  the  third, 
his  supplemental  answer,  he  stated  this  to  be  a  mistake,  but  alleged 
bis  belief  that  Mr.  Lipscombe  knew  of  the  difference  between  the  two 
bonds  when  he  executed  that  in  dispute.  The  common  injunction 
issued,  and  no  motion  was  made  to  dissolve  it. 

The  evidence  in  the  cause  may  be  stated  to  this  effect :  that  the 
draft  articles  of  partnership  and  the  draft  of  the  bond  were  prepared 
by  Mr.  Currie  himself,  in  London,  he  being  a  solicitor  practising 
there;  that  they  were  in  the  form  he  required;  that  they  were 
approved  by  him  on  his  own  behalf;  that  they  were  sent  by  him  to 
Mr.  Butterneld,  at  Petersfield,  for  his  approval  of  the  deed,  and  for 
the  approval  of  himself  and  Mr.  Lipscombe  of  the  bond,  both  those 
gentlemen  residing  there ;  that  they  were  approved  respectively  by 
them,  and  were  returned  to  Mr.  Currie,  in  London;  that  no  soliaitor 
was  employed  by  either  to  peruse  the  drafts  on  their  behalf;  that 
when  the  deed  and  the  bond  were  respectively  executed  by  Mr. 
Butterfield  and  Mr.  Lipscombe,  they  were  returned  to  Mr.  Currie, 
who  executed  the  deed;  that  the  business  of  the  bank  was  carried  on 
after  the  expiration  of  the  five  years  in  the  ordinary  way,  although 
only  for  the  purpose  of  winding  up  its  affairs ;  that  fresh  deposits 
were  received  from  old  as  well  as  from  new  customers ;  and  that  the 
requisitions  of  the  16th  and  17th  clauses  of  the  articles  of  partner- 
ship were  not  complied  with,  a  fact  which  was  known  to  Mr. 
Lipscombe. 
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Upon  sach  materials,  the  cause  came  on  for  hearing  before  Vice- 
Chancellor  Kindersley,  when  the  plaintiffs  counsel  argued  that,  under 
all  the  circumstances  of  the  case,  Mr.  Currie  was  to  be  considered  as 
the  solicitor  of  Mr.  Lipscombe  in  the  matter  of  the  bond,  for  which 
reason  it  became  his  duty  to  his  client  fully  to  explain  the  nature  of 
the  instrument,  and  also  the  circumstances  and  conditions  of  the  part- 
nership business  between  himself  and  Mr.  Butterfield,  the  amount  of 
its  assets  and  liabilities,  and  all  the  particulars  relating  to  it.  It  was 
further  urged  that,  even  supposing  Mr.  Currie  could  not  be  consid- 
ered as  Mr.  Lipscombe's  solicitor,  still,  it  was  his  duty,  in  taking  so 
peculiar  and  onerous  a  bond  from  that  gentleman,  to  explain  to  him, 
in  his  character  of  surety,  the  exact  effect  of  the  bond,  the  character 
and  position  of  the  debts  due  to  the  firm  when  the  bond  was  given, 
and  which  debts  the  firm  had  undertaken  to  pay.  And,  lastly,  it  was 
urged  that,  as  Mr.  Currie  had  failed  in  the  performance  of  his  duty, 
whether  as  solicitor  for  Mr.  Lipscombe  or  as  obligee,  in  taking  from 
him  such  a  bond  of  indemnity,  he  ought  to  be  restrained  from  enforc- 
ing his  legal  rights  under  it.  The  Vice-Chancellor  did  not  concur  in 
either  view,  and  dismissed  the  bill,  with  costs,  whereupon  the 
plaintifi"  appealed. 

Bacon  and  Oiffard^  for  the  appellant.  As  it  is  admitted  on  all 
hands  that  no  solicitor  advised  Mr.  Lipscombe  as  to  the  consequences 
of  this  most  stringent  and  unusual  bond  —  a  bond  not  only  making 
him  liable  for  Mr.  Butterfield's  misconduct  in  the  business,  but  mak- 
ing him  answerable  for  all  losses  in  the  trade  —  it  was  the  bounden 
duty  of  Mr.  Currie  to  explain  its  whole  operation,  a  duty  which  Mr. 
Currie  himself  admits  he  did  not  perform.  It  was  the  duty  of  Mr. 
Currie  to  do  this,  as  he  was  the  solicitor  who  prepared  the  bond,  and 
in  so  doing  acted  as  the  solicitor  of  Mr.  Lipscombe.  In  both  the 
answers  which  Mr.  Currie  has  put  in,  before  his  supplemental  answer, 
he  states  that  the  second  bond  was  to  the  same  efiect  as  the  first ;  but 
in  the  supplemental  answer,  to  put  in  which  he  obtained  the  special 
leave  of  the  court,  he  says  that  he  believes  that  Mr.  Lipscombe  knew 
the  difference  between  the  two  bonds.  This,  although  not  showing 
more  as  against  Mr.  Currie  than  a  mistake  in  his  first  and  second 
answers,  is  almost  irresistible  as  leading  to  the  conclusion  that  the 
matter  was  so  represented  to  and  understood  by  Mr.  Lipscombe. 
But  whether  as  solicitor  for  Mr.  Lipscombe  or  as  obligee,  taking  from 
him  so  onerous  a  bond  in  his  character  of  surety  for  Mr.  Butterfield, 
it  was  the  imperative  duty  of  Mr.  Currie  to  explain  the  exact  position 
of  the  business,  so  as  to  account  for  the  difference  between  the  two 
bonds,  which  Mr.  Lipscombe  would  naturally  expect  to  be  to  the  same 
effect,  and  more  particularly  so  as  he  was  not  required  to  enter  into 
any  bond  on  the  continuance  of  the  old  partnership  beyond  its  origi- 
nal term.  Admitting,  however,  for  the  sake  of  argument,  that  the 
bond  was  originally  good,  still,  by  the  conduct  pursued  towards  him, 
he  was  released.  What  he  agreed  for  was,  to  indemnify  Mr.  ^"^^^ 
against  all  losses  in  the  business  up  to  August,  1847,  that  being  © 
period  at  which  the  partnership  would  expire ;  and  by  the  articles 
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partnership  it  was,  by  the  seventeenth  clause,  provided  that  the  busi- 
ness should  then  be  wound  up.  Whatever  right  Mr.  Cuirie  and  Mr. 
Butterfield  might  have,  and  no  one  disputes  their  right,  to  carry  on 
the  business  after  the  end  of  the  term  for  which  the  articles  of  1842 
were  entered  into,  the  effect  of  their  doing  so  was  to  relieve  Mr.  Lips- 
combe  from  his  liability  as  surety.  If  the  business  had  been  wound 
up  in  1847,  the  estate  of  Mr.  Lipscombe  would  have  had  the  benefit 
of  having  the  assets  of  the  bank  applied  as  they  then  stood  in  exone- 
ration of  his  liability  on  the  bond ;  while  now,  by  being  deprived  of 
this,  the  plaintiff  would  be  driven,  if  the  court  should  hold  him  liable 
at  all,  to  show  that  he  had  been  actually  damnified  by  such  a  course 
of  proceeding.  Watson  v.  Alcock^  17  Jur.  568 ;  s.  c.  19  Eng.  Rep. 
239.  The  case  of  Bonar  v.  Macdonald^  3  H.  L.  Cas.  226,  s.  c.  1  Eng. 
Rep.  1,  was  a  case  wholly  in  point  with  that  now  before  the  court, 
ana  nearly  identical  with  it,  and  the  later  case  of  RaiUon  v.  MathewSj 
10  CI.  &  F.  934,  waft  a  further  authority,  both  being  decided  by  the 
House  of  Lords,  in  favor  of  the  total  discharge  of  the  plaintiff  from 
liability  as  a  surety  upon  his  bond. 

Knioht  Bruce,  L.  J.  The  first  question  is,  whether,  in  the  month 
of  July,  1847,  Mr.  Lipscombe  was,  in  law  and  equity,  bound  by  the 
bond  according  to  its  purport  and  terms.  I  am  of  opinion,  as  I 
believe  my  learned  brother  is  also,  that  Mr.  Currie  did  not  stand  in 
such  a  relation  to  Mr.  Lipscombe  as  that  Mr.  Currie  is  under  the 
burden,  in  supporting  the  bond,  of  doing  more  than  proving,  by  ad- 
mission or  otherwise,  the  execution  of  the  bond  by  the  obligor.  That 
being  done,  the  burden  is,  in  my  opinion,  upon  the  plaintiff  to  show 
that  there  are  equitable  circumstances  entitling  the  plaintiff  to  have 
the  bond  considered  as  a  nullity  against  him.  We  are  of  opinion 
that  he  has  not  proved  such  a  case,  and  that  the  just  result  of  the 
evidence  is  this :  that  Mr.  Lipscombe  must  be  taken  to  have  executed 
originally  with  the  intention  of  binding  himself  by  the  bond  according 
to  its  purport  and  tenor.  Therefore,  counsel  for  Mr.  Currie  may 
argue  their  case  on  the  basis  that,  in  July,  1847,  Mr.  Lipscombe  was 
bound  by  the  terms  and  tenor  of  the  bond. 

Turner,  L.  J.  Before  the  plaintiff  can  be  entitled  to  be  relieved 
from  the  bond,  it  is  incumbent  upon  him  to  show  that  Mr.  Currie 
was  the  solicitor  for  Mr.  Lipscombe  in  the  matter.  At  present,  there 
is  no  proof  that  such  was  the  case.  That  Mr.  Currie  acted  as  the 
^licitor  of  the  bank  in  preparing  the  bond  is  dear;  but  that  does  not 
establish,  as  a  fact,  that  he  was  acting  as  the  solicitor  for  Mr.  Lips« 
combe.  We  must,  of  course,  presume  that  Mr.  Lipscombe  knew  the 
contents  of  the  instrument  he  executed ;  and  there  is  the  same  pre- 
sumption of  knowledge  on  the  part  of  Mr.  Lipscombe  as  on  the  part 
of  Mr.  Currie,  of  the  difference  between  the  two  bonds.  Mr.  Lips- 
combe, moreover,  lived  more  than  five  years  after  his  execution  of 
the  bond,  and  never  questioned  it  The  plaintiff  has  not,  so  far, 
made  out  a  case  for  being  relieved  from  the  bond. 
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BjoU  and  Ebnsley^  for  the  defendant.  The  plaintiff  has  not  proved 
the  fraud  he  sets  up  against  the  bond,  and  so  much,  therefore,  of  this 
bill  ought  to  be  dismissed,  with  costs.  The  circumstances  which 
have  occurred  do  not  operate  to  release  the  estate  of  Mr.  Lipscombe 
from  liability,  for  his  contract  of  suretyship  was  to  indemnify  Mr. 
Currie  from  the  liabilities  of  the  firm  during  the  five  years.  At 
the  end,  therefore,  of  the  term,  the  partnership  being  continued,  the 
estate  of  Mr.  Lipscombe  remains  liable  for  the  old  debts,  on  the  foot- 
ing of  the  assets  being  realized  in  the  common  way  when  part- 
ners embark  the  assets  of  their  old  partnership  in  the  business  of  a 
new  one.  This  is,  however,  upon  the  assumption,  which  is  not  ad- 
mitted, that  the  business  was  carried  on,  in  its  ordinary  and  proper 
sense,  after  the  end  of  the  term.  It  was  not  so  carried  on.  It  was 
merely  continued  for  the  purpose  of  winding  up  its  concerns;  and 
although  such  continuance  lasted  more  than  a  year  and  a  half,  and 
although  further  deposits  were  received  from*  old  customers  of  the 
firm,  and  new  customers  were  permitted  to  deposit  their  money,  still, 
these  circumstances  were  necessary  for  the  due  carrying  on  of  thd 
business  for  the  purpose  of  winding  up,  as  it  was  quite  impossible  to 
bring  the  transactions  of  a  bank  to  a  close  at  once.  Although  the 
seventeenth  section  of  the  partnership  articles  has  been  relied  on  by 
the  plaintiff,  it  is  submittea  that  it  must  be  read  in  conjunction  with, 
(binder  the  circumstances  which  *took  place)  in  continuation  of,  the 
sixteenth  clause ;.  and  then  it  will  be  found  that  it  does  not  apply  to 
the  case  of  both  parties  choosing,  whether  for  the  purpose  of  trade  or 
for  the  purpose  of  winding  up,  to  continue  the  business.  But  whether 
this  be  so  or  not,  Mr.  Lipscombe  perfectly  well  knew,  and  it  is  not 
denied  that  he  knew,  what  took  place  in  1847 ;  and  as  he  took  no 
steps  showing  that  he  disapproved  of  them,  and  claimed  on  that 
account  to  be  discharged  from  liability  on  the  bond,  so  now  it  is  too 
late  for  his  representatives  to  come  and  claim  that  his  estate  shall  be 
released. 

Burdonj  on  the  same  side  and  in  support  of  the  same  line  of  argu- 
ment, cited  Howell  v.  Jones^  1  Cr.  M.  &  R.  97,  and  The  Bank  of 
Scotland  v.  Chrisiiej  8  CL  &  F.  214 ;  and  in  order  to  show  that  the 
plaintiff  having  made  a  case  of  fraud,  and  having  failed  in  establish- 
ing it,  his  bill  ought  to  be  wholly  dismissed,  he  cited  Wilde  v.  Gibson^ 
1  H.  L.  Cas.  605 ;  Archbold  v.  The  Commissioners  of  Charitable  Be- 
quests,  2  Ibid.  460 ;  Olascott  v.  Lanff,  2  Phil.  310,  322 ;  and  Price  v. 
Berringion,  3  Mac.  &  Gor.  486 ;  s.  c.  7  Eug.  Rep.  254. 

[Knight  Bruce,  L.  J.  Surely,  no  one  ventures  to  suggest  that,  if, 
a  plaintiff  makes  a  case  founded  on  fraud,  and  an  alternative  case  not 
founded  on  fraud,  his  bill  must  be  dismissed  because  he  fails  to 
prove  fraud,  though  he  succeeds  in  establishing  the  other  case.] 

Such  was  the  result  of  the  two  decisions  he  had  cited,  pronounced 
by  Lord  Chancellors,  and  the  two  decisions  he  had  referred  to  of  the 
highest  appellate  tribunal  in  the  country. 

Bacon,  in  reply,  urged  that  technical  and  not  moral  fraud  had  been 
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charged;  and  that  if  the  estate  of  Mr.  Lipscombe  were  under  any 
liability,  so  much  as  had  been  received  by  the  partnership  after  the 
end  of  the  term  ought  to  be  applied  in  its  reduction,  and  the  accounts, 
if  any,  taken  on  such  footing. 

•  >. 

During  the  argument,  the  court  offered  Mr.  Currie's  counsel  the 
opportunity,  if  they  thought  fit,  of  having  that  gentleman  examined 
as  a  witness,  but  they  declined.  Some  oi  the  appellants'  arguments, 
not  stated  in  this  report,  will  be  found  referred  to,  and  commented  on 
by  Lord  Justice  Knight  Bruce. 

March  30.  Knioht  Bruce,  L.  J.  A  small  country  town  in  Hamp- 
shire, which  —  at  least  since  the  Reform  Act  —  returned  but  one 
representative  to  the  house  of  commons,  happened  to  possess  also 
but  one  bank,  unluckily  conducted  upon  opposition  principles,  that 
is  to  say,  unfavorable  to  what,  in  the  language  of  those  who  deal  in 
members  of  parliament,  is  called,  I  believe,  'Hhe  old  influence." 
This  bank  was  supposed  —  whether  regularly  or  irregularly  —  whether 
by  means  as  to  which 


"  pit!  b  tacer 
Che  ragionar  onesto," 


or  otherwise — to  disturb  and  endanger  that  influence  so  much,. that 
the  gentleman  by  whom  the  influence  was,  at  or  soon  after  the  time 
of  passing  the  act,  impersonated,  and  an  active  and  intelligent  Lon- 
don solicitor,  in  his  parliamentary,  and  no  doubt  in  his  general  con- 
fidence, appear  to  have  thought  that  an  additional  bank  — *  a  bank 
having  more  correct  views  of  the  public  interest-— might  be  benefi- 
cially set  up  in  the  boroagh ;  a  plan  which  would,  of  course,  relieve 
the  free  and  independent  inhabitants  firom  the  necessity  of  resorting 
for  lawful  accommodation  to  the  existing  establishment,  and  the 
plan  was  resolved  on.  But  as  neither  of  the  gentlemen  could  or 
would  be  the  resident  manager,  and  it  did  seem  necessary  to  have  a 
sound  man  in  that  capacity,  they  looked  about,  and  found  a  young 
farmer  of  the  place,  whose  opinions  upon  the  theory  and  practice  of 
government  were  suitable,  and  to  his  great  pleasure  as  well  as  sur- 
prise, no  doubt, turned  him  into  a  banker  and  their  partner;  a  choice 
additionally  recommended  by  the  fact  that  his  wife  was  the  niece 
and  adopted  daughter  of  an  old  agriculturist,  well  to  pass  in  the 
world,  who,  being  also  a  right-minded  politician,  might  fill  in  the 
character  of  surety  for  the  other  rustic ;  and  surety,  accordingly,  the 
senior  agriculturist  became,  not  once  but  twice ;  once  in  1839,  at  the 
original  launch  of  the  bank,  when  consisting  of  the  three,  and  again 
when,  upon  the  retirement  of  the  client  or  chief,  it  became  composed 
of  the  solicitor  and  the  younger  farmer  alone,  which  happened  in 
1842.  The  suretyship  was  eflected  by  a  bond,  of  course,  with  con- 
ditions, more  or  less  apt,  annexed.  From  the  latter  bond  it  is  the 
object  of  this  suit,  instituted  by  the  executor  of  the  surety,  to  be 
relieved;  for  the  earlier  instrument  is  unimportant,  except  as  matter 
of  narrative  and  evidence.      The  latter  and  important  one  is  this: 
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tbe  boiid  is  dated  the  20th  of  August,  1842,  and  in  the  penalty  of 
10,000/.,  the  joiot  and  aereral  oMigois  being  Mr.  Lipseooibe,  the  dder 
farmer,  and  Mr.  Batteifield,  the  yonnger  one;  the  obligee  being  the 

London  solicitor,  Mr.  Cniiie. 

The  condition  runs  thns:  ^Whereas  by  articles  of  agreement 
indented,  bearing  even  date  with  the  aboTe-written  obligation,  and 
made  between  the  said  James  Cnnie  of  the  one  part,  and  the  above 
Charles  C.  Batterfield  of  the  other  part,  each  of  them,' the  said  James 
Carrie  and  Charles  C.  Batterfield,  for  himself,  his  heirs,  executors 
and  administrators,  hath  consented  and  agreed  with  the  other  of 
them,  bis  executors  and  administrators,  mutually  and  reciprocally,  in 
manner  therein  mentioned,  and  hereinafter  in  part  recited,  that  is  to 
say,  that  the  said  James  Currie  and  C.  C.  Batterfield  shall  be  and 
continue  partners  together  in  the  business  of  bankers  for  the  full  term 
of  five  years,  to  be  computed  from  the  day  of  the  date  of  the  now 
reciting  indenture  and  of  the  above-written  obligation ;  and  that  the 
said  business  shall  be  carried  on  under  the  firm  of  ^  Butterfield  and 
Company,"  in  the  messuage  or  dwelling-house  in  which  the  same  is 
now  carried  on,  situate  at  Petersfield  aforesaid,  or  at  such  other  place 
or  places  as  the  said  parties  shall  mutually  agree  upon  for  that  pur- 
pose, to  be  carried  on  with  such  capital,  to  be  advanced  in  such 
shcures,  and  with  such  participations  of  profits,  as  in  tbe  said  articles 
mentioned,  and  which  said  articles  of  agreement  contain  various 
covenants  and  clauses  for  regulating  the  conduct  of  the  said  partner- 
ship business  and  other  matters  relating  thereto;  and  ^hereas  tbe 
said  J.  Currie  consented  to  become  a  partner  in  tbe  said  business  at 
the  instance  and  request  of  tbe  said  C.  C.  Butterfield  and  J.  Lips- 
combe,  and  lender  an  agreement  on  tbe  part  of  tbe  said  C.  C.  Butter- 
field and  of  tbe  said  J.  Lipscombe,  as  the  surety  of  tbe  said  C.  C. 
Butterfield,  to  indemnify  tbe  said  J.  Currie,  bis  heirs,  executors,  and 
administrators  in  manner  hereinafter  expressed.  Now,  tbe  condition 
of  the  above-written  obligation  is  such  that,  if  the  said  C.  C.  Butter- 
field and  J.  Lipscombe,  or  one  of  them,  their  or  one  of  their  heirs, 
executors,  or  administrators,  do  or  shall,  with  or  out  of  their  or 
either  of  their,  or  any  of  their  proper  moneys  from  time  to  time  and 
at  alt  times  hereafter  keep  harmless  and  indemnified  the  said  J.  Currie, 
his  heirs,  executors,  and  administrators,  from  and  against  all  accounts, 
reckonings,  claims,  and  demands,  actions,  suits,  and  other  proceed- 
ings, and  all  sum  and  sums  of  money,  costs,  losses,  damages,  and 
expenses,  to  which  he  or  they  or  any  of  them  shall  be  subject  or 
liable  by  reason  or  in  consequence  of  any  breach,  non-observance,  or 
non-performance  by  tbe  said  C.  C.  Butterfield,  bis  executors  or 
administrators,  of  all  or  any  of  tbe  covenants,  stipulations,  and  agree- 
ments expressed  and  contained  in  the  said  recited  articles  of  agree- 
ment on  the  part  of  tbe  said  C.  C.  Butterfield,  bis  executors  or 
administrators,  to  be  observed  or  performed;  or  by  reason  or  in  con- 
sequence of  tbe  bankruptcy  or  insolvency  of  any  of  tbe  correspondents, 
customers,  or  debtors  of  the  said  partnership,  tbe  infidelity,  default, 
or  neglect  of  any  of  tbe  clerks,  agents,  or  servants  of  tbe  said  P^'*"^'^ 
ship;  or  by  reason  or  in  consequence  of  any  act,  matter,  or  thing 
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any  way  relating  thereto  respectively,  or  any  other  matter  or  thing 
whatsoever,  in  anywise  relating  to  the  said  partnership  or  to  the  con- 
cerns thereof,  and  arising  without  the  act  or  default  of  the  said  James 
Currie, —  then  the  bond  to  be  void. 

This  instrument  having  been  put  in  suit  by  Mr.  Currie,  the  present 
bill  seeks  not  only  the  proper  accounts  to  ascertain  the  amount  of 
liability,  if  any,  but  also  absolute  and  unconditional  relief  from  the 
instrument  on  more  than  one  alleged  ground  of  objection.  The  most, 
if  not  the  only,  important  question  in  the  cause,  however,  is  whether 
upon  or  after  the  termination  by  lapse  of  time  on  the  19th  or  20th  of 
August,  1847,  of  the  partnership  constituted  in  1842,  to  which  the 
bond  in  dispute  or  its  condition  relates,  the  plaintifTs  testator,  Mr. 
Lipscombe,  became  equitably  discharged  from  the  bond  —  dis- 
charged, I  mean,  by  conduct  on  the  part  of  the  defendant,  Mr.  Currie, 
subsequent  to  July,  1847,  independently  of  pecuniary  satisfaction ; 
that  is  to  say,  whether  there  was  pecuniary  satisfaction  or  not?  This 
is  a  question  as  to  which  it  must  be  borne  in  mind  that  the  fact  that 
Mr.  Lipscombe  became  an  obligor  in  the  bond  in  the  character  of 
surety  for  Mr.  Butterfield  was  necessarily  known  contemporaneously 
to  Mr.  Currie,  the  obligee,  whose  duty  accordingly,  in  the  events  that 
happened,  it  became,  as  between  him  and  Mr.  Lipscombe,  to  proceed 
in  a  particular  manner  after  the  19th  or  20th  of  August,  1847,— 
whose  duty,  I  say,  if  intending  to  make,  after  the  20tl)  of  August, 
any  demand  upon  Mr.  Lipscombe  under  the  bond, —  under  which,  in 
fact,  no  dqpiand  was  on  that  day  or  had  previously  been  or  was 
afterwards  made  before  the  bankruptcy  of  Mr.  Butterfield,  nor,  indeed, 
does  it  appear  that  at  any  time  after  Mr.  Lipscombe's  execution  of  it, 
any  notification  or  communication  respecting  it  was  in  any  sense  or 
manner  made  to  him  or  his  executors  before  that  bankruptcy — it 
was  in  such  particular  manner  to  proceed.  In  what  particular 
manner,  however,  was  it  thus  the  duty  of  Mr.  Currie  to  proceed  ?  I 
apprehend  that  he  was  bound  not  to  embark  or  join  in  embarking 
the  joint  estate  of  the  firm  as  it  stood  in  1847  at  the  end  of  the  part- 
nership formed  in  1842,  in  any  new  partnership  or  adventure,  but  to 
cause  it  to  be,  with  all  reasonable  dispatch,  collected,  realized,  and 
applied  in  discharging  the  debts  and  liabilities  of  the  firm  as  they 
stood  on  the  20th  of  August,  1847,  so  far  as  necessary  for  that  pur- 
pose. I  say  so,  because  the  16th  and  17tb  clauses  of  the  articles  of 
1842  were  to  be  acted  upon.  This  course,  however,  was  not  taken ; 
but  instead,  Mr.  Currie  agreed  with  Mr.  Butterfield  to  renew  or  con- 
tinue, and  they  did  accordingly  renew  and  continue  their  partnership 
as  from  the  end  of  the  term  of  five  years,  which  expired,  as  1  have  said, 
on  the  19th  or  20th  of  August,  1847,  and  from  that  time  accordingly 
their  business  of  bankers  was  continued  under  the  same  style  and  in 
the  same  manner  as  before,  until  they  finally  dissolved  their  connec- 
tion in  business  on  the  3d  of  April,  1849,  from  which  time  until  the 
bankruptcy  of  Mr.  Butterfield,  in  July  of  the  same  year,  he  continued 
to  carry  on  the  business  on  his  sole  account.  Now,  at  the  termina- 
tion by  lapse  of  time  in  August,  1847,  of  the  partnership  formed  in 
1842,  it  is  quite  clear  there  was  joint  estate  of  that  partnership.     I 
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mean  joint  estate  of  a  substantial  amount  and  value,  comprisingi  and 
perhaps  chiefly  consisting  of  debts  of  a  considerable  amount  then  due 
to  it.  This  joint  estate  was  at  that  time,  of  course,  in  the  possession 
of  the  two  parties,  subject  only  to  the  necessary  qualification  of  the 
word  "  possession "  when  applied  to  debts.  Whether  the  partner- 
ship was  then  solvent  or  not  solvent,  whether  Mr.  Butterfield  was 
solvent  or  not  solvent,  it  must  be  considered  that  Mr.  Currie  was 
then  at  least  solvent,  nor  probably  has  he  ever  been  othervnse;  but  if 
the  partnership  at  that  time  was  insolvent,  it  was  not  so  avowedly, 
apparently,  or  visibly. 

There  is  not  the  least  reason  to  believe  that  in  the  year  1842,  or  at 
any  time  between  that  year  and  the  dissolution  in  April,  184d,  the 
partnership  for  the  time  being  professed  or  represented  itself  to  be,  or 
was  considered  by  the  world  insolvent;  nor,  in  truth,  upon  the  face 
of  their  books  and  accounts  was  the  partnership  formed  in  1842, 
otherwise  than  solvent  at  its  termination  in  1847.  If  in  any  sense  or 
for  any  purpose  it  was,  in  truth,  then  insolvent,  it  was,  I  apprehend, 
only  so  in  respect  and  by  reason  that  some  of  the  debts. then  due  to 
it,  whether  then  recoverable  or  not,  have  not  been  recovered.  In  this 
state  of  things,  by  means  of  the  arrangement  already  mentioned  of 
1847,  all  the  joint  estate  of  the  partnership  formed  in  1842,  which 
existed  at  its  termination  in  1847,  passed  into  and  became  the  prop- 
erty of  the  renewed  partnership  formed  or  commenced  in  August, 
1847,  and  was  dealt  with  accordingly ;  the  business,  I  repeat,  having 
been  carried  on  until  the  early  part  of  April,  1849.  It  is  said  that 
this  was  only  for  the  purpose  of  winding  up  the  partnership  formed 
in  1842;  but,  although  I  do  not  mean  to  impute  insincerity  to  any 
person  who  has  so  asserted,  I  must  say  my  opinion  of  the  case  is  not 
so.  The  banking  business  appears  on  the  evidence  to  have  been 
carried  on  from  the  19th  or  20th  of  August,  1847,  until  the  final 
dissolution  in  1849,  just  as  it  had  been  in  the  previous  part  of  1847, 
and  earlier.  All  this,  in  my  opinion,  was  unjustifiable  as  against 
Mr.  Lipscombe,  unless  upon  the  hypothesis  of  bis  liability  under  the 
bond  having  ceased.  But  it  is  said  that  Mr.  Lipscombe,  who  lived 
hard  by,  knew  of  the  banking  business  being  continued  by  Mr.  Currie 
and  Mr.  Butterfield  after  the  20th  of  August,  1847,  and  did  not  object 
to  it.  That  may  be,  or  is  so.  It  does  not,  however,  appear  that  he 
was  aware  of  the  terms,  plan,  or  principles  on  which  they  were  pro- 
ceeding. He  had  no  right  to  object  to  their  being  bankers  in  partner- 
ship together  after  that  day,  and  might  well  have  supposed  that  Mr. 
Currie  was  either  acting  regularly  or  rightly,  or  had  no  intention  of 
making  a  claim  against  him  upon  the  bond,  and,  indeed,  as  I  have 
said,  no  claim  was,  in  fact,  made  before  July,  1849,  although  his  death 
happened  in  October,  1848.  Mr.  Currie,  I  think,  by  thus  acting,  dis- 
charged Mr.  Lipscombe  in  equity  from  the  bond.  But,  assuming 
that  at  the  time  of  his  decease  he  was  not  discharged,  still,  I  do  not 
see  how  Mr.  Carrie's  course  of  acting  in  April,  1849,  can  be  justified 
against  the  executor,  for  neither  was  the  16th  or  17th  clause  of  the 
articles  acted  upon  or  attended  to,  and  the  joint  estate,  at  ****^ -^^JSf 
not  inconsiderable,  was  left  to  the  disposition  or  management  o 
VOL.  XXVII.  27 


314  COURTS  OF  CHANCERY,  1854 

Small  V.  Cnrrie. 

Butterfield,  who  continued  the  business  in  every  sense  alone.  It  has 
been  argued  for  Mr.  Currie,  that  the  defence  arising  from  his  conduct 
after  July,  1847,  is  available  to  the  executor  at  law  if  founded  in  truth 
and  justice ;  but  if  I  were  sure  of  this,  which  I  am  not,  I  should  still 
hold  that  there  is  a  jurisdiction  here  fit,  under  the  circumstances  of 
this  case,  to  be  exercised  by  us.  It  has  also  been  contended  that  the 
question  of  the  discharge  of  Mr.  Lipscombe  by  reason  of  Mr.  Currie'a 
conduct  after  July,  1847,  independently  of  payment,  has  not  been 
raised  by  the  bill,  and  is  not  cognizable  in  this  suit.  That  contention, 
however,  I  consider  unfounded.  But  as  it  was  possible  that  the 
scope  of  the  bill  might  have  been  misapprehended,  we  thought  it 
right,  during  the  hearing,  to  offer  Mr.  Currie  the  opportunity  of  ad- 
ducing further  evidence,  including  an  oral  examination  of  himself 
before  us,  of  which  opportunity  his  counsel  declined  to  avail  them- 
selves, as  believing,  no  doubt,  that  all  evidence  in  support  of  his  case, 
capable  of  being  usefully  resorted  to,  was  already  before  the  court 
I  wish  to  add,  that,  although  all  that  I  have  hitherto  said  has  been 
upon  the  supposition  of  the  plaintiff''s  failure  and  inability  to  establish 
a  case  of  satisfaction  ,of  the  bond  by  actual  payment,  I  am  very  far, 
indeed,  from  bein^  persuaded  of  that  failure  and  of  that  inability ;  on 
the  contrary,  my  impression  from  the  materials  before  the  court, 
although  I  do  not  bind  myself  upon  the  point,  is,  that  the  amount  of - 
the  sums  received  after  the  20tli  of  August,  1847,  by  Messrs.  Currie 
and  Butterfield,  in  their  capacity  of  copartners,  in  the  respective 
copartnerships  of  1842  and  1847,  which,  as  between  them  and  Lips- 
combe and  his  estate,  were,  at  least  in  equity,  of  ris^ht  applicable,  and 
ought,  at  least  in  equity,  to  have  been  applied  by  Messrs.  Currie  and 
Butterfield  in  paying  off*  and  discharging  the  liabilities,  if  any,  of  Mr. 
Lipscombe  and  his  estate  under  the  bond,  was  sufficient  to  pay  off 
and  discharge  that  liability,  if  liability  there  was.  All  that  I  have 
said  has  been  also  upon  the  supposition  against  the  plaintiff"  that  he 
has  not  proved  enough  to  show  that  Mr.  Lipscombe  was  not,  in  July, 
1847,  equitably,  as  well  as  legally,  bound  by  the  terms  of  the  con- 
dition annexed  to  the  bond  in  dispute,  according  to  the  actual  tenor 
of  that  condition.  Our  opinion  to  this  effect  was,  indeed,  expressed 
by  my  learned  brother  as  well  as  by  myself,  before  hearing  Mr. 
Currie's  counsel :  it  is  not  necessary  to  say  whether  subsequent  read- 
ing and  consideration  have,  so  far  as  relates  to  myself,  strengthened 
or  otherwise  affected  that  impression;  for  Whether  it  was  right  or 
wrong,  correct  or  incorrect,  the  litigation,  as  I  conceive,  ought  and 
must  be,  in  all  respecta,  decided  in  the  same  way.  Mr.  Currie,  in 
June,  1849,  sent  to  Mr.  Butterfield  a  lawyer's  bill  amounting  to  33/. 
and  a  fraction,  a  bill  chiefly  and  solely  for  the  preparation  of  the  bond 
and  articles  of  1842.  It  was  accorfpanied  by  a  letter  to  him  from 
Mr.  Currie,  dated  the  16th  of  June,  1849,  which  was  in  these  terms : — 

*' Lincoln's  Inn  Fields,  Jane  16, 1849. 

"Dear  Butterfield:  In  looking  over  our  accounts  Tsee  we  have  a 
demand  upon  your  bank,  and  I  send  you  a  copy  of  it  Will  you 
settle  it  ?    I  shall  be  glad  to  know  how  you  have  got  on  since  our 


COURTS  OF  CHANCERY,  1864.       816 

Small  V.  Carrie. 


appearance  in  The  Grazette,  and  we  ought  to  exchange  letters  of 
mutual  release.  "  Yours,  faithfully, 

"James  Currie." 

My  conclusion  upon  the  whole  matter  is,  that  Mr.  Currie  in  writing 
this  letter,  and  making,  as  he  did,  no  demand  under  the  bond  before 
the  bankruptcy  of  July,  1849,  took  a  more  accurate  view  of  his  posi- 
tion than  when  he  brought  the  action  which  produced  this  suit,  and 
that  the  injunction  against  that  action  must  be  made  perpetual,  and 
the  bond  delivered  up  to  the  plaintiff  to  be  cancelled,*  he  neither 
receiving  nor  paying  any  costs  of  any  part  of  the  litigation  from  the 
beginning ;  but  if  he  has  made  a  deposit,  taking  it  back. 

Turner,  L.  J.  This  case,  though  peculiar  in  its  circumstances, 
does  not  appear  to  me  to  be  open  to  any  very  serious  doubt,  either  as 
to  the  facts  on  which  it  depends,  or  as  to  the  law  to  be  applied  to 
those  facts.  In  the  year  1833,  Hylton  Joliffe  and  the  defendants, 
Currie,  and  Charles  Calton  Butterfield,  established  a  bank  at  Peters- 
field.  They  entered  into  articles  of  partnership  on  the  formation  of 
the  bank,  and  carried  on  the  business  under  those  articles  and  other 
articles  entered  into  in  the  year  1839  down  to  the  20th  of  August, 
1842.  Butterfield  was  the  managing  partner  of  the  bank,  and,  upon 
the  formation  of  the  partnership,  a  bond  was  given  by  him  and  by 
John  Lipscombe,  as  his  surety,  to  indemnify  the  other  partners  against 
any  misconduct  on  his  part.  The  decision  we  have  ahready  pro- 
nounced, renders  it  unnecessary  to  examine  the  terms  of  this  bond  or 
of  the  articles  of  partnership  which  I  have  mentioned.  On  the  20th 
of  August,  1842,  the  partnership  of  Joliffe,  Currie,  and  ButtCTfield  was 
dissolved,  and  a  new  partnership  was  formed  between  Currie  and 
Butterfield.  New  articles  of  partnership  were  entered  into  between 
these  two  parties.  They  were  dated  the  20th  of  August,  1842,  were 
made  between  Currie,  of  the  one  part,  and  Butterfield,  of  the  other, 
and  contained,  among  other  provisions  which  I  do  not  think  neces- 
sary, in  the  view  I  take  of  this  case,  to  mention,  two  clauses,  which 
are  the  16th  and  17th  clauses,  in  these  terms.  [They  were  read  at 
length  by  his  lordship.]  Those  are  the  only  provisions  in  the  articles 
to  which  I  think  it  necessary,  in  the  view  I  have  taken  of  this  case,  to 
refer.  Upon  the  formation  of  this  new  partnership  a  joint  and  several 
bond,  of  even  date  with  the  articles,  was  also  given  by  Butterfield, 
and  Lipscombe  as  his  surety,  to  Currie.  My  learned  brother  has 
already  read  that  bond,  and,  therefore,  I  do  not  observe  upon  it  further. 
It  was  a  general  bond  conditional  to  indemnify  Currie  against  all 
losses  whatever  in  respect  of  the  partnership,  and  it  recited  the  articles 
of  partnership,  and  that  its  intended  duration  was  the  term  of  five 
years.  The  partnership  between  Currie  and  Butterfield  expired  by 
effluxion  of  time  on  the  20th  of  August,  1847.  The  business  of  the 
bank  was  not  then  wound  up,  but  was  carried  on  (whether  for  the 


1  See  this  qualified  at  the  end  of  ihe  case. 
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parpose  of  winding  up  is  one  of  the  questions  in  the  cause)  up  to  the 
od  of  April,  1S49,  when  it  was  dissolved  by  notice  in  The  Gazette. 

It  does  not  appear  that  any  arrangement  as  to  the  assets,  or  debts 
of  the  firm  was  made  between  Currie  and  Lipscombe  on  the  occasion 
of  this  dissolution.  The  business,  however,  was  not  then  wound  up; 
it  was  carried  on  by  Butterfield  alone  until  some  time  in  the  month 
of  July,  1849,  when  be  absconded  and  became  bankrupt  In  the 
mean  time  Lipscombe  had  died.  He  died  in  the  month  of  Octoberi 
1849,  and  the  plaintiff  in  this  case  is  his  executor.  After  Butterfield 
had  absconded,  demands  were  made  upon  Currie,  in  respect  of  debts 
or  liabilities  of  the  partnership  of  Currie  and  Butterfield,  which  were 
contracted  or  subsisting  during  the  continuance  of  that  partnership 
from  August  1842  to  1847.  He  satisfied  those  demands,  and  brought 
an  action  at  law  on  the  bond  of  indemnity  against  the  executor  of 
Lipscombe,  who  is  the  plaintiff  in  this  suit  The  plaintiff,  there- 
upon, filed  this  bill  to  have  the  bond  delivered  up  to  be  cancelled, 
and  for  an  injunction  to  restrain  the  proceedings  at  law,  insisting 
partly  that  Lipscombe  was  improperly  induced  by  Currie  to  enter  into 
the  bond,  and  partly  that  Lipscombe  and  his  estate  have  been  dis- 
charged from  all  liability  upon  the  bond  by  the  conduct  and  deal* 
ings  of  Currie.  The  case  was  argued  before  the  Vice- Chancellor 
mainly  on  the  first  of  these  grounds,  and  his  Honor  dismissed  the 
bill,  being  of  opinion  that  the  plaintiff  was  not  entitled  to  relief  upon 
that  ground.  We  have  abready  stated  that  we  concur  in  the  opinion 
of  the  Vice- Chancellor,  that  the  plaintiff  has  not  established  this  part 
of  his  case.  The  question  which  we  reserved  for  judgment,  and  which 
we  have  now  to  determine,  is,  whether  Lipscombe  and  his  estate 
have  beeA  discharged  from  liability  upon  this  bond  by  the  conduct 
and  dealings  of  Currie.  In  determining  questions  as  to  the  continuing 
liabilities  of  sureties,  the  first  point  to  be  considered,  as  I  apprehend, 
must  be,  what  were  the  relative  rights  and  obligations  of  the  party 
for  whose  benefit  the  contract  for  suretyship  was  entered  into ;  for 
sureties,  when  they  contract  their  liabilities,  must  necessarily  look  to 
those  rights  and  obligations.  They  lie  at  the  root  of,  and  form  the 
inducement  and  foundation  of,  the  contract  When  a  man  be- 
comes surety  for  the  debt  of  another,  he  looks  to  the  power  of 
the  creditor  to  enforce  payment  from  the  debtor,  and  to  the  obliga- 
tion upon  the  debtor  to  pay,  and  so  in  other  cases.  We  must  con- 
sider, therefore,  in  the  first  place,  what  were  the  rights  and  obliga^ 
tions  of  Currie  and  Butterfield  under  the  articles  of  partnership  be- 
tween them.  It  is  not  material  for  the  present  purpose,  what  the 
rights  and  obligations  were  during  the  continuance  of  the  partner- 
ship, but  it  is  most  important  to  see  how  they  stood  at  its  expiration. 
This  partnership  was  for  a  Umited  period  of  five  years.  The  articles 
are  silent  as  to  what  was  to  be  done  at  the  expiration  of  the  five 
years,  except  so  far  as  the  sixteenth  or  seventeenth  clauses  extend  ; 
and  it  was  argued,  and  I  think  justly,  that  those  clauses  do  not  reach 
beyond  the  case  of  one  party  desiring  to  retire  from,  and  the  other  to 
continue  the  business.  But,  assuming  it  to  be  so,  does  it  notifollow 
that  the  law  steps  in,  and  supplies  the  contract,  and  that  the  concern 
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was  to  be  wound  up  ?  I  apprehend  that  it  does.  It  waa  said,  how- 
ever, that  these  sixteenth  and  seventeenth  clauses,  by  providing  for 
what  was  to  be  done  if  either  desired  to  retire,  show  by  implication 
that  the  business  was  to  continue  if  either  party  so  desired,  and  that 
Lipscombe  having  been  cognizant  of  the  articles,  must  be  bound  by 
the  inference  thus  to  be  deduced  from  them.  But  this  arrament  goes 
much  too  far;  the  utmost  extent  to  which  it  can  reasonably  be  carried, 
seems  to  me  to  be  that  the  articles  left  the  parties  at  liberty,  as  indeed 
they  must  in  any  event  have  been,  to  agree  that  the  business  should 
be  carried  on.  In  the  absence  of  such  an  agreement,  my  clear  opinion 
is,  that  this  business  ought  to  have  been  wound  up  at  the  expiration 
of  the  time  limited  by  the  articles  for  the  duration  of  the  partnership. 
Assuming,  then,  that  the  partnership  between  Currie  and  Butterfield 
ought,  in  the  absence  of  agreement  between  them,  to  have  been 
wound  up  at  the  expiration  of  the  term  limited  by  the  articles,  we 
have  next  to  consider  whether  it  was  competent  to  Currie  to  agree  to 
its  continuance  without  the  consent  of  Lipscombe,  and  yet  to  hold 
Lipscombe  liable  upon  the  bond.  I  am  of  opinion  that  it  was  not. 
The  position  of  principal  and  surety  I  take  to  be  this;  the  surety  has 
the  right  to  satisfy  the  obligation  by  which  he  is  bound,  and  upon 
satisfying  it  to  stand  in  the  place  of  the  party  to  whom  he  is  bound, 
against  the  party  for  whose  benefit  he  has  incurred  the  obligation. 
Upon  the  expiration  of  this  partnership,  therefore,  Lipscombe  had  the 
right,  if  he  thought  fit  to  do  so,  to  satisfy  the  debts  and  liabilities  of 
the  partnership,  and,  upon  satisfying  them,  to  stand  in  Currie's  place 
as  to  the  winding  up  of  the  business.  Upon  Currie  being  satisfied, 
his  rights  in  the  assets  of  the  partnership  would  become  the  rights 
of  Lipscombe.  It  would  be  for  Lipscombe,  and  not  for  Currie,  to 
judge,  in  conjunction  with  Butterfield,  how  the  assets  of  the  partner- 
ship should  be  dealt  with,  and  the  debts  due  to  it  got  in;  what  debtors 
should  be  sued ;  with  which  of  them  arrangements  should  be  made;  in 
what  order  and  course  the  debts  and  liabilities  of  the  partnership 
should  be  satisfied.  Was  it  then  competent  for  Currie,  consistently 
with  the  existence  of  this  right  in  Lipscombe,  to  agree  with  Butter- 
field,  without  the  consent  of  Lipscombe,  that  this  business  should  be 
carried  on  ?  I  am  of  opinion  that  it  was  not.  The  effect  of  such  an 
agreement  must  necessarily  be  to  altg:  the  state  both  of  the  assets  and 
liabilities  of  the  partnership  as  they  stood  at  the  dissolution,  and  by 
so  doing  to  alter  the  position  of  Lipscombe ;  and  this,  in  my  opinion, 
it  was  not  competent  for  Currie  to  do,  and  at  the  same  time  to  hold 
Lipscombe  to  his  liability  upon  the  bond.  It  was  attempted  to  meet 
this  view  of  the  case  by  alleging  that  the  partnership  was  continued 
only  for  the  purpose  of  being  wound  up.  Whethef  the  right  of  Currie 
against  Lipscombe  upon  the  bond  would  have  been  removed  if  this 
had  been  really  the  case,  is  a  point  upon  which  I  give  no  opinion 
whatever.  It  does  not  appear  to  me  that  the  facts  of  this  case  war- 
rant that  question  being  raised,  for  I  see  no  trace  whatever  of  any 
steps  having  been  taken  to  wind  up  this  partnership;  on  the  contrary, 
I  am  satisfied  that  the  business  was  carried  on  after  the  expiration  of 
the  partnership,  just  in  the  same  manner  as  it  had  been  carried  on 
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during  itfi  continuance,  and  without  any  attempt  to  wind  it  up  in  the 
proper  sense  attaching  to  that  expression.  That  it  may  have  been  in 
the  course  of  winding  up  in  this  sense,  that  the  moneys  received  from 
the  customers  were  placed  to  their  account,  and  so  operated  to  dis- 
charge the  debts  which  were  due  from  them,  is  possible,  and  this,  I 
presume,  is  what  is  meant  by  Mr.  Currie's  answer ;  but  this  was 
clearly  not  such  a  winding  up  as  he,  or  Lipscombe,  standing  in  his 
place,  had  the  right  to  insist  on.  Even  supposing,  however,  that  it 
was,  the  partnership  was  not  finally  wound  up  at  the  period  when  the 
dissolution  took  place  in  April,  1849,  and  yet  upon  that  dissolution 
all  the  assets  of  the  partnership  were  permitted  by  Cnrrie  to  pass  into 
the  hands  of  Butterfield,  and  the  business  was  continued  by  him  as 
before ;  how  can  this  be  justified  as  against  Lipscombe  the  surety? 
It  is  said,  however,  that  Lipscombe  acquiesced ;  but  acquiescence  im- 
ports knowledge,  and  there  is  nothing  to  show  that  Lipscombe  did  at 
all  know  the  terms  on  which  the  business  was  carried  on.  I  am,  there* 
fore,  of  opinion  that  the  plaintiff  is  entitled  to  be  relieved  from  this 
bond,  and  that  the  decree  must  be  altered  by  directing  the  bond  to  be 
delivered  up  to  be  cancelled,  and  awarding  a  perpetual  injunction  to 
restrain  proceedings  upon  is.  I  think  that  the  deposit  should  be  re- 
turned, and  that  there  should  be  no  costs  of  any  part  of  the  suit,  either 
on  the  one  side  or  the  other.  Both  Currie  and  Lipscombe  were 
engaged  in  a  transaction  which  neither  of  them  ought  to  have  entered 
upon,  and  which  no  court  of  justice  can  countenance ;  and  the  plain* 
tiff  has  failed  as  to  part  of  the  case  which  he  has  brought  forward. 

Their  lordships  directed,  (on  the  suggestion  that  as  Lipscombe 
and  Butterfield  were  jointly  and  severally  liable  on  the  bond,  it  ought 
not  to  be  cancelled,)  that  the  bond  should  be  deposited  with  the 
registrar,  and  that  a  perpetual  injunction,  restraining  the  patting  it 
in  suit  against  the  representative  of  Lipscombe,  should  issue. 


Stoxe  i;.  Godfrey. 

March  6  and  16,  18»4. 

Bar  to  suit  by  Lapse  of  Time  —  Parent  and  Child  —  Trustee  and 
Cestui  que  Trust  —  Contract  of  Marriage  on  Faith  of  Represent 
tations  •— *  Relief  against  Mistakes  of  Law  —  TiUe  to  Beneficial 
Possession  not  to  be  set  up  by  Possession  as  Trustee* 

A  father  claiming  to  be  tenant  by  the  cnrte^y  of  land  belonging  in  eqnity  to  his  deceased 
wife,  filed  a  bill  in  1826,  as  next  friend  of  his  daughter  for  partition.  In  1830,  a  decree 
was  made  and  partition  ordered,  and  in  1838,  the  conrt  directed  the  daughter's  share  to  be 
conveyed  to  the  &ther  for  ajenn  nntil  she  came  of  age,  npon  trost  to  pay  the  rents  for  hex 
maintenance,  and  the  conveyance  was  so  made.  Before  tnat  bill  was  filed,  the  fiither  WM 
advised  that  he  had  no  claim  as  tenant  by  the  curtesy,  and  on  the  conveyance  he  was 
advised  by  other  counsel,  that  he  had,  though  this  opinion  was  afterwards  retracted.    The 
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firat  and  second  opiaioiu  were  ooramnnicatied  to  hinu  He  pedbnned  the  imsts  mtfl  tbe 
daughter  came  of  age,  and  after  that  time  he  accounted  for  the  renta  to  her.  In  1847,  die 
married,  and  on  her  and  her  hnsband  bringing  ejectment  against  the  father  in  1852,  he 
filed  a  bill  claiming  to  be  tenant  by  the  cnnesj,  bat  the  dana  wm  diamiiwrd  bj  one  of  tba 
Vice-Cbancellon,  and  he  appealed  firom  the  decree :  — 


Beldy  that  the  plaintiff  having  entered  as  tmstee  for  hit  dao^ter,  bad  held  the  land  as 
tee  after  she  attained  twenty-one,  and  oonld  not  set  np  that  posaessioa  as  his  own ;  thai 
the  lapse  of  time  between  the  decree  of  1830,  and  the  filmg  of  the  bill  in  1852,  was  a  bar ; 
tiiat  tne  daughter  having  raanried  on  the  faidi  of  th^fathfr^i  R|»«sentation  that  the  estate 
was  hers,  he  could  not  disturb  her  title,  for  although  the  coon  will  reUeve  against  minatrn 
in  law,  yet  here  the  father  three  years  after  the  decree  had  his  attention  Wought  to  the 
state  of  his  own  title,  and  still  continued  to  treat  the  title  of  the  daughter  as  paramount  to 
his  own. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart,  (23 
Ens.  Rep,  633,)  dismissing  the  plaintiff's  bill.  John  Watterer,  by  his 
will,  dated  the  5th  of  April,  1799,  devised  his  residoary  freehold  and 
copyhold  estates  to  James  Steadman  and  John  Kemp,  their  heirs 
and  assigns,  upon  trust  to  make  certain  payments,  and  subject 
thereto,  to  pay  the  rents  to  his  brothers  and  aisters,  James,  Jessei 
Elizabeth,  and  Jane,  in  equal  proportions  during  their  natural  lives,  as 
tenants  in  common,  and  after  their  sevoral  decease,  then  ^  to  each 
and  every  their  several  issue  and  issues  absolutely  forever."  The 
testator  died  in  May  following,  seised  of  both  freehold  and  copyhold 
estates,  leaving  James  Watterer  his  heir  at  law  and  customary  heir. 
By  reason  of  the  death  of  Jesse  Watterer,  intestate  and  without  issue, 
in  November,  1819,  his  eldest  brother  succeeded  to  his  share  as  heir 
at  law  and  customary  heir ;  and  by  reason  of  the  death  of  James 
Watterer,  in  March,  1822,  his  daughter  Mary,  as  his  heiress  at  law 
and  customary  heiress,  became  equitably  entitled  to  two  undivided 
fourth  parts  of  the  testator's  residuary  estate.  Mary  Watterer  mar* 
ried  Jabez  Stone  in  July,  1821,  and  died  in  1824,  leaving  issue  one 
child  only,  Elizabeth  Stone.  When  James  Watterer,  the  eldest  son 
of  the  testator,  died,  the  trustees  of  the  will  paid  the  whole  of  the 
rents  to  the  testator's  daughters,  Elizabeth  Chitty  and  her  husband, 
and  Jane  Blake  and  her  husband.  The  surviving  trustee  of  the  will| 
John  Kemp,  declined  to  admit  the  title  of  Elizabeth  Stone,  an  infant 
of  about  two  years  of  age,  to  the  two  undivided  moieties.  The  ad* 
vice  of  counsel  was  taken  as  to  the  propriety  of  filing  a  bill,  and  on 
that  occasion  a  questioti  arose  whether  or  not  Mr.  Jabez  Stone  was 
entitled  to  a  life-estate  in  two  fourths  as  tenant  by  the  curtesy  by 
reason  of  the  title  of  his  late  wife.  The  counsel  employed  to  draw 
the  bill,  the  late  Master  Duckworth,  then  at  the  bar,  gave  an  opinion 
adverse  to  Mr.  Stone's  claim,  and  advised  him  that  if  he  persisted  in 
the  claim  he  could  not  act  in  the  suit  as  his  daughter's  next  friend. 
This  opinion  is  set  forth  at  length  in  the  judgment  of  Lord  Justice 
Turner. 

The  bill  in  Stone  v,  Kemp  was  filed  on  the  1st  of  November,  1826, 
by  Elizabeth  Stone,  an  infant,  by  Jabez  Stone,  her  father  and  next 
friend,  against  John  Kemp,  the  surviving  trustee  of  Mr.  Watterer's 
will,  Greorge  Chitty  and  Elizabeth,  his  wife,  George  Chitty,  the 
younger,  and  William  Blake  and  Jane,  his  wife ;  which  after  setting 
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forth  the  foregoing  facts  and  making  certain  charges  as  to  the  appli- 
cation of  the  rents,  prayed  that  the  trustee,  John  Kemp,  might  be 
decreed  to  pay  two  fourth  shares  of  the  rents  and  profits  to  Elizabeth 
Stone  and  that  a  partition  might  be  made  of  the  real  estate.  On  the 
3d  of  February,  1830,  a  decree  was  made,  declaring  that  Elizabeth 
Stone  had  been  entitled  from  the  death  of  her  mother  to  two  fourth 
parts  of  the  estate  in  fee-sinu)le  and  the  rents  and  profits  thereof,  and 
it  was  ordered  that  a  commission  of  partition  should  issue  to  divide 
the  estate  into  four  equal  parts,  and  that  two  of  such  parts  should 
be  alloted  to  Elizabeth  Stone,  and  that  proper  conveyances  should 
be  made.  The  commission  was  executed,  and  the  commissioner's 
certificate,  dated  the  6th  of  April,  1832,  was  confirmed  by  an  order 
of  the  court,  dated  the  11th  of  May  following.  On  the  2dd  of  Feb- 
ruary, 1833,  a  petition  was  presented  by  Elizabeth  Stone,  by  her 
father  and  next  friend,  praying  that  a  sumcient  part  of  the  rents  and 
profits  of  her  estate  might  be  allowed  to  him  for  her  maintenance, 
and  by  an  order,  dated  the  5th  of  March,  following,  made  on  further 
directions  and  on  the  petition,  it  was  ordered  that  John  Kemp  should 
execute  proper  conveyanceer  of  the  two  fourth  shares  of  the  estate, 
such  conveyances,  to  be  settled  by  the  Master,  and  that  the  rents  and 
profits  should  be  received  by  Jabez  Stone,  and  be  by  him  applied  for 
the  maintenance,  education,  and  clothing  of  his  daughter  Elizabeth 
Stone,  during  her  minority,  or  until  further  order.  Accordingly  indent- 
ures of  lease  and  release,  approved  o£  by  the  Master,  dated  the  30th 
and  3l8t  of  October,  1833,  were  drawn,  the  release  being  made  be- 
tween John  Kemp  of  the  first  part,  Jabez  Stone  of  the  second  part, 
and  Elizabeth  Stone  of  the  third  part,  whereby  the  lands  allotted  in 
severalty  to  her  were  conveyed  and  assured  to  the  use  of  Jabez 
Stone,  his  executors,  administrators,  and  assigns,  for  ten  years  from 
the  day  before  the  date  of  the  indenture  of  release,  if  Elizabeth  Stone 
should  so  long  live  and  remain  an  infant  and  unmarried,  and  from 
and  after  the  expiration  of  the  said  term,  and  subject  to  the  trusts 
thereof,  to  the  use  of  Elizabeth  Stone,  her  heirs  and  assigns  forever, 
with  a  declaration  that  Jabez  Stone  should  stand  possessed  of  the 
estate  during  the  term  of  ten  years,  upon  trust  to  receive  the  rents 
and  apply  them  for  the  maintenance  and  support  of  Elizabeth 
Stone. 

The  circumstances  which  led  to  the  present  suit  were  these :  Jabez 
Stone  entered  into  the  receipt  of  the  rents  under  the  deeds  of  1833. 
Elizabeth  Stone,  his  daughter,  attained  her  age  of  twenty-one  years 
in  1843,  but  he  still  remained  in  receipt  of  the  rents.  In  1847,  she 
intermarried  with  Mr.  William  Godfrey.  In  1852,  Mr.  and  Mrs. 
Godfrey  brought  an  action  of  ejectment  against  Mr.  Stone  for  the 
recovery  of  possession  of  the  estate ;  whereupon,  on  the  4th  of  March 
in  that  year,  he  filed  the  present  bill  against  his  daughter  and  her 
husband,  which,  after  certain  allegations  besides  those  contained  in 
the  foregoing  statement,  and  among  them  an  allegation  that  the 
plaintiff  was,  during  the  whole  progress  of  the  suit  of  Stone  v.  J&mp, 
ignorant  of  his  title,  and  that  that  suit  was  conducted  under  his 
direction  as  next  friend  of  Elizabeth  Stone,  by  the  advice  of  his  solid- 


COURTS  OP  CHANCERY,  1854.       321 


SioM  V.  Oodfre J. 


tors,  antil  1833,  when  Mr.  Senior,  by  a  written  opinion  given  on  or 
about  the  19th  of  Jxxae  in  that  year,  expressed  it  to  be  his  view  that 
the  late  Mary  Stone,  the  plaintiff's  wife,  was  the  person  seised  in  fee, 
and  consequently  that  the  {daintiff,  Jabez  Stone,  ought  to  have  beea 
considered  tenant  by  the  curtesy.  (The  bill,  by  subsequent  amend* 
ments,  alleged  that  Mr.  Senior  afterwards  withdrew  this  opinion,  and 
concurred  in  the  opinion  of  Mr.  Duckworth,  who  had  drawn  the  bill 
in  Stone  v.  Kempf)  The  bill  prayed  an  injanctioB  to  lestraio  the 
action  of  ejectment,  and  prayed  that  the  plaintiff,  not  seeking  to 
disturb  the  partition  made  in  the  aforesaid  suit,  or  any  accoanc  of  tbe 
rents  and  profits  of  the  said  estates  prior  to  the  partition  thereof 
might  be  declared  by  the  decree  of  the  court  to  have  been  entitled 
to  the  estate  by  the  curtesy  in  all  the  lands  and  bcseditaments  oom- 
prised  in  and  conveyed  by  the  indentures  of  lease  and  release  of  the 
30th  and  31st  days  of  October,  1833,  and  allotted  to  Elizabeth  God- 
frey, then  Elizabeth  Stone,  in  severalty ;  and  that  it  might  be  de> 
clared  that  the  estate  acquired  by  Elizabeth  Godfrey  by  that  eos- 
veyance  to  her  was  subject  in  equity  to  the  said  estate  or  intocst  ot 
the  plaintiff,  such  conveyance  and  the  direction  for  the  same  kaviag 
been  made  under  a  mistake ;  and  that  the  defendants  migkt  be  de> 
creed  to  convey  the  lands  and  hereditaments  aUotterf  and  cooTejed 
to  Elizabeth  Godfrey  to  the  plaintiff  for  his  life,  or  that  be  nugin  be 
otherwise  quieted  in  the  possession  or  enjoyment  thereof  agaiost  the 
defendants  or  any  person  claiming  under  them :  and  thai,  if  neeea- 
sary,  or  the  court  should  think  fit,  the  decree  made  om  the  Sd  of  Feb- 
ruary, 1830,  might  be  declared  to  be  cnDneoofli,  sofarmsh  drriai?  d  that 
Elizabeth  Godfrey  had  been  entitled,  from  the  death  of  her  mochei^ 
to  two  fourth  parts  of  the  devised  estates  in  fee-sniple,  and  io  the 
rents  and  profits  thereof;  and  that  the  eoort  might,  if 
if  it  should  think  fit,  now  alter  and  vary  that 
the  plaintiff,  upon  the  death  of  his  wife, 
to  an  estate  for  his  life  as  tenant  by  the  curtesy  in  the  said  tmokmrtk 
parts ;  and  that  Elizabeth  Godfifey  was  entitled  thereto  io  fee-sunplev 
subjpct  to  such  estate  in  the  plaintiff 

The  case  was  heard  before  Vice-Cbaoeellor  StiHUt«  who  diwniiagd 
the  bUl,  without  costs,  being  of  opinion  that,  as  Jabez  Stone  iad  de> 
liberately  acted  as  next  friend  in  the  original  soit  after  having  beea 
advised  that  to  do  so,  if  he  persisted  in  his  demand  as  tenant  ut  the 
curtesy,  was  improper,  for  the  title  of  the  daughter  was  advene  to 
that  claim,  and  as  Jabez  Stone  bad  derived  benefit  from  tiu:  pro* 
ceedings  in  that  suit,  he  was  not  entitled  to  any  relief  all  that  t0t  tiad 
before  done  being  totally  opposed  to  his  present  daioi. 

From  this  decree  the  plaintiff  appealed. 

Some  material  passages  in-the  answer  wiU  be  found  in  UMt  j^-^'ig*^ 
ment  of  Lord  Justice  Knight  Bmoe,  and  an  essential  pan  of  t:>^  'le^ 
fendants'  evidence  is  set  forth  in  that  of  Lord  Jostice  Torw^. 

The  case  was  argued  at  very  great  length  both  on  the  i^u^mxUmn 
of  law,  whether  the  plaintiff  was  or  was  not  entitled  to  an  ei»t»t^  l^y 
the  curtesy,  and  whether  he  was  or  was  not  entitled  to  rtll^J  /^'<  tti4r 
ground  of  mistake ;  and  also  on  the  question  whether  him  ri|jhif  If 
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any,  was,  under  the  circumstances  of  the  case,  barred  by  lapse 
of  time.  As  the  judgment  of  the  court  is  founded  on  the  latter 
point,  and  as  the  question  of  law  as  to  curtesy  was  not  decided,  the 
arguments,  in  eztenso^  on  that  question  are  omitted. 

• 

Lee  and  Fooks  appeared  in  support  of  the  appeal,  contending  that 
the  plaintiff  was  entitled  to  the  estate  by  the  curtesy,  on  the  ground 
that  his  wife  was  equitably  seised  of  the  two  fourths  of  the  estate, 
although  the  trustee  made  no  payments  to  her,  and  cited  the  fol« 
lowing  cases :  Camborne  v.  Scarfe^  1  Atk.  603 ;  Roberts  v.  Dtxtaell^ 
Ibid.  607 ;  De  Grey  v.  Richardson^  3  Ibid.  469 ;  Sweetapple  v.  Bindon^ 
2  Vern.  536 ;  Lord  Grenville  v.  Blyihy  16  Ves.  224 ;  Morgan  v.  Mofgan^ 
6  Madd.  408 ;  Poflrker  v.  Carter,  4  Hare,  400 ;  Co.  Litt.  29,  a.  They 
argued  that  the  plaintiff,  having  acted  in  mistake  of  law  as  to  his 
rights,  his  instituting  and  prosecuting  the  suit  of  Stone  v.  Kemp,  as 
next  friend  of  his  daughter,  was  not  a  bar  to  his  title  to  relief  in  the 
present  suit, — relying  on  these  cases  and  authorities :  Gee  v.  Spencer, 
1  Vern.  32 ;  Bing-ham  v.  Bingham,  1  Ves.  sen.  126 ;  Cocking  v.  PraM, 
Ibid.  400 ;  Pooler/  v.  Ray,  1  P.  Wms.  355 ;  Evans  v.  Llewellyn,  2  Bro. 
C.  C.  150 ;  Turner  v.  Turner,  2  Chanc.  Rep.  81 ;  Tucker  v.  Searle, 
Ibid.  91 ;  The  Marquis  Townshend  v.  Stangroom,  6  Ves.  328 ;  Fon- 
blanque  on  Equity,  5th  ed.  116.  As  an.authority  for  the  frame  of  the 
suit  they  cited  Mitford  on  Pleading,  5th  ed.  llS. 

Glasse  and  Morris,  for  the  respondents,  on  the  point  of  curtesy, 
argued  that,  as  there  was  an  equitable  possession  adverse  to  the 
plaintiff's  wife  during  her  life,  there  was  no  equitable  seisin  whereto 
the  title  by  curtesy  could  attach,  and  cited  Hearle  v.  Chreenbat^,  3 
Atk.  695,  and  Cholmondeley  v.  Clinton,  4  Bligh,  1 ;  that  as  the 
opinions  of  counsel  were  communicated  to  the  plaintiff  he  could  be 
under  no  mistake  on  the  title,  and  therefore  was  not  entitled  to  relief; 
and,  lastly,  that  his  acquiescence  in  the  cause  of  Stone  v.  Kemp,  from 
1826  to  the  period  of  the  commencement  of  the  action  of  ejectment, 
was  a  sufficient  bar  to  the  present  suit ;'  for  which  they  cited  Smith  v. 
Clay,  Ambl.  645,  and  Earl  of  Deloraine  v.  Brown,  3  Bro.  C.  C.  6^. 

Lee  was  heard  in  reply.  « 

March  16.  Knight  Bruce,  L.  J.  This  suit,  commenced  in  the 
year  1852,  had  and  has  for  its  sole  object  the  establishment  of  an 
alleged  title  of  Mr.  Jabez  Stone,  the  only  plaintiff,  to  an  equitable 
life  interest  in  some  lauds  in  Surrey,  of  which,  seemingly,  the  annual 
value  is  between  20/.  and  40L  This  he  claims  as  tenant  by  the  cur- 
tesy, having  survived  his  wife,  the  mother,  by  him,  of  the  defendant, 
Mrs.  Godfrey,  whom  I  collect  to  be  his  only  child.  The  other  of  the 
two  defendants  is  her  husband,  who  became  so  in  the  year  1847, 
when  she  was  between  twenty-four  and  twenty-six  years  of  age,  her 
birth  having  been  in  the  year  1822,  and  the  defendants  appear  to  be, 
in  right  of  the  lady  as  tenant  in  fee-simple  or  tenant  in  tail,  entitled 
legally  as  well  as  equitably  to  the  lands,  either  free  from  any  other 
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title  or  claim,  or  subject  only  to  the  demand  of  Mr.  Stone  made,  as  I 
have  said,  in  the  present  suit ;  a  demand,  however,  which  is  abso- 
lutely at  variance  and  inconsistent  with  a  decree  of  the  court,  made 
at  the  rolls  in  the  year  1830,  in  a  cause  in  which  Mrs.  Godfrey,  then 
a  child  under  nine  years  of  age,  was  the  plaintiff  and  John  Kemp  and 
others  were  defendants.     If  Mr.  Stone  is  or  was  tenant  by  the  cur- 
tesy, or  entitled  to  be  so,  not  only  was  the  rolls  decree  erroneous  as 
excluding  in  Mrs.  Godfrey's  favor  that  alleged  right,  but  the  suit 
itself,  in  which  the  decree  was  made  (a  suit  for  a  partition  among 
other  purposes)  was  defectively  and  wrongly  constructed;  for   Mr. 
Stone  was  not  a  party  to  it,  though  his  alleged  title,  if  it  ever  ex- 
isted and  was  of  any  force  or  validity,  existed  and  was  of  equal  force 
and  validity  not  only  before  and  when  the  decree  was  made,  but 
before  and  when  the  bill  on  which  it  was   pronounced  was  filed. 
Now  it  appears,  from  what  I  have  said,  that  the  decree  preceded  by 
more  than  twenty  years  the  commencement   of  the   present   suit 
When  was  Mr.  Stone,  however,  first  aware  of  the  decree?      The 
answer  must  be,  that  he  was  so  as  soon  as  it  was  made.     He,  in  fact, 
asked  for  and  obtained  it  as  the  next  friend  of  his  daughter,  which  char- 
acter he  filled  in  the  cause,  and  throughout  the  cause,  during  her  mi- 
nority. So  that  if  it  be  assumed,  as  upon  the  hypothesis  of  our  knowing 
the  whole  truth  1  do  assume,  that  if  Mr.  Stone,  at  any  time  between 
the  minority  and  the  marriage  of  his  daughter,  had  filed  a  bill  against 
her  for  the  purpose  of  obtaining  substantially  the  same  relief  as  he  is 
now  asking,  and  upon  the  same  gibund,  he  would  have  been  entitled  to 
succeed  in  his  suit,  I  must,  to  say  the  least,  represent  myself  as  not 
by  any  means  satisfied  that  now  he  is  not  barred  by  the  lapse  of 
time  between  the  year  1830  and  the  year  1852,  and  this  whether 
laying  or  not  laying  stress  on  that  order  of  the  5th  of  March,  and  the 
conveyance  of  the  same  year — two  documents,  however,  of  which 
neither  can  be  disregarded.      By  the  conveyance  tinder  which  the 
legal  fee  in  the  land  is  now  vested  in  Mrs.  Godfrey,  the  term  of  years 
in  possession  was  limited  to  the  plaintiff,  as  a  trustee  for  her.      The 
term  ended  with  her  minority,  but  the  conveyance  was  not  executed 
by  him.     Still  it  had,  in  1833,  the  sanction  and  approval  of  a  Master 
in  Chancery,  and  equally  must  be  taken  to  have  had,  in  the  same 
year,  Mr.  Stone's  sanction,  acceptance,  and  approval  also.      Nor  can 
he  be  deemed  to  have  been,  when  his  daughter  obtained  her  mrajority, 
in  receipt  of  the  rents  of  the  lands  adversely  to  the  decree  of  1830, 
or  to  that  conveyance.     It  seems  to  me,  indeed,  that,  having  accepted 
a  trusteeship  in  possession  under  it,  he  became  and  is  disabled  from 
saying,  for  his  own  benefit  or  in  his  own  defence,  that  he  has  been  in 
the  receipt  of  the  rents  adversely  to  her  at  any  time  since  the  decree 
of  1830,  or  adversely  to  her  husband  at  any  time  since  her  marriage. 
My  impression,  I  repeat,  is,  that,  as  against  the  present  plaintiff,  it 
must  be  considered  that  such  possession,  as  at  any  time  since  1830, 
he  has  had  of  the   lands   in  dispute,  has  been  a  possession  upon 
the  account  and  on  behalf  of   his  daughter,  till    her  marriage,  and 
of  her  husband  since.       But  there  is  more.      The  evidence  in  the 
cause   that   we    are   now  deciding  divides  itself  into  three   parts: 
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first,  documents  admitted,  and  therefore  undisputed ;  seooodly, 
proof  of  facts  not  denied  or  disputed;  thirdly,  proof  against  and 
in  support  of  the  truth  of  alleged  facts  asserted  upon  one  side 
and  denied  upon  the  other.  Now,  had  the  third  division  been 
absent,  so  as  to  reduce  the  evidence  before  us  to  the  two  others, 
I  should  have  considered  it  a  proper  inference  from  them,  and  a 
just  conclusion  to  hold,  that  before  the  defendants'  present  mar* 
riage,  one  or  both  of  them  had  been,  by  the  aets  and  conduct  of 
the  present  plaintiff,  induced  to  suppose  and  believe  the  lands  in 
question  to  have  become  the  estate  of  the  defendant,  his  daughter, 
in  possession  by  right  upon  her  majority,  if  not  at  an  earlier  period, 
and  to  have  continued  to  belong  to  her  rightfully  in  possession  down 
to  the  time  of  her  marriage,  and  that  at  that  period  the  defendants 
married  on  the  faith  and  on  the  understanding  of  the  true  state 
of  her  rights  being  so,  and  that,  therefore,  it  was  impossible  for  the 
plaintiff  after  the  marriage  to  institute  successfully,  such  a  snit  as 
the  present  against  them.  Upon  the  hypothesis,  consequently,  that 
I  have  been  stating,  I  should  have  thought  it  right  to  dismiss  the 
bill,  and  this  on  principles  and  on  authorities,  of  which,  if  not  all, 
some  of  considerable  weight  are  mentioned,  in  the  judgment  pro- 
nounced by  the  Master  of  the  Roils  in  the  recent  case  of  Money  v. 
Jorden,  15  Beav.  372;  s.  c.  11  Eng.  Rep.  182 ;  on  appeal,  2  De  Gez, 
M.  &  6.  318 ;  s.  c.  13  Eng.  Rep.  245 ;  in  which  case  he  held,  as  I 
hold  here,  this  ground  of  defence  sufficiently  put  in  issue  by  the  pas* 
sages  of  the  defendants'  answer  that  I  shall  now  read :  <^  And  the 
defendant,  Elizabeth  Godfrey,  says,  and  this  other  defendant  says  he 
believes,  that  the  said  plaintiff,  during  such  time  as  the  defendant, 
Elizabeth  Godfrey,  lived  with  him,  and,  in  fact,  up  to  her  marriage 
in  the  year  1847,  always  in  each  half-year  verbally  accounted  with 
the  defendant,  Elizabeth  Godfrey,  for  the  rents  and  profits  received 
by  him  in  respect  of  the  said  real  estate ;  and  that  the  said  plaintiff 
was  in  the  habit  of  taking  or  charging  55.  per  week  for  the  board 
and  lodging  of  the  defendant,  Elizabeth  Godfrey,  and  handing  over 
to  her,  from  time  to  time,  what  he,  the  said  plaintiff,  stated  to  be  the 
difference  between  that  sum  and  the  amount  of  the  rents  and  profits 
which  be  had  received  for  or  in  respect  of  the  said  estate ;  and  that 
the  yearly  balance  so  handed  over  by  the  said  plaintiff,  as  aforesaid, 
generally  amounted  to  between  8/.  and  lOZ.,  out  of  which  the  de- 
fendant, Elizabeth  Godfrey,  used  to  provide  herself  with  clothes. 
The  defendant,  Elizabeth  Godfrey  says,  and  this  other  defendant 
says  he  believes,  that  no  written  accounts  were  ever  given  by  the 
said  plaintiff  to  the  defendant,  Elizabeth  Godfrey,  but  the  said  plain* 
tiff  informed  the  defendant,  Elizabeth  Godfrey,  or  gave  her  to  un- 
derstand, the  moneys  from  time  to  time  paid  to  her  by  him,  were  the 
balance  of  the  rents  and  profits  of  the  said  lands  and  hereditaments ; 
and  that  up  to  the  time  of  the  marriage  of  these  defendants,  the 
said  plaintiff  always  told  the  defendant,  Elizabeth  Godfrey,  and  ad- 
mitted, that  the  said  lands  and  hereditaments  were  the  property  of 
Elizabeth  Godfrey,  and  never  made  any  claim  of  right  to  them  on 
his  part.      They  say  that  the  said  plaintiff  has  also,  subsequently  to 
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the  marriage  of  these  defendants,  spoken  to  each  of 
of  the  said  estate  as  being  the  property  of  the  defendant,  KHraheth 
Godfrey,  and  said  that  he  wonU  n<ii  wrong  the  defendant,  Elizabeth 
Godfrey,  of  one  farthing." 

The  question,  or  the  next  qnesdon!^  then  is,  whether  so  nmeh  of  the 
evidence  as  it  stands  as  is  favorable  to  the  defendant  on  the  point  of 
the  faith,  the  belief^  under  which  they  manied,  and  the  plaintiffii 
liability  to  have  that  faith,  that  belief  tieated  as  the  legitimate  eon- 
sequence  of  his  acts  and  conduct,  is  overbahmeed  by  the  rendoe ! 
and  I  am  of  opinion  that  it  is  not     The  division  of  it  wiiich  I  have 
called  the  third,  appears  to  me,  on  consideiation  and  on  a  jnst  esti- 
mate of  its  several  parts,  rather  to  support  and  strengthen  than  to 
weaken  the  inference  which,  as  I  have  said,  I  shcnihl  have  drawn 
from  the  other  two  alone.     Mr.  Stone  alleges,  and  probably  with 
truth,  that  Mrs.  Godfrey's  marriage  was  without  his  sanction,  against 
his  wish,  and  effected  clandestinely.    But  she  had  been  ten  years 
marriageable.     He  had  not  acted  on  the  venerable  pieoept:  ^  Many 
thy  daughter,  and  so  shalt  thou  have  performed  a  weighty  matter;" 
and  I  suppose  that  in  an  artisan's  family,  not  less  than  in  othen,  a 
maiden  of  twenty-five  may  not  imreasonably  consider  that  she  has 
been  single  long  enongh.     Now,  in  the  house  of  the  widower,  Mr« 
Stone,  was  living,  not  only  the  father  and  daughter,  but  also  a 
bachelor,  Mr.  Godfrey,  who  seems  to  have  made  himself  intelligible 
to  the  young  lady,  and  whom  viewing  with  approbation,  she  may 
weU  have  said  to  herself:  ^  It  is  time  that  I  should  be  married    I  am 
of  a  steady  age.     I  know  that  I  have  a  fortune,  because  my  father 
has  told  me  so,  but  he  manages  and  seems  pleased  with  managing 
it:  will  he  approve  of  giving  it  up?     Bfay  he  not  consider  a  son-in* 
law  likely  to  interfere,  and  be  troublesome  1     Under  all  the  circum- 
stances, I  think  I  had  better  marry  Mr.  Godfrey,  and  tell  my  father 
afterwards."     This  was  natural  enough,  and  it  was  equally  natural 
that  when  the  father,  after  her  marriage,  denied  her  right  to  the  prop- 
erty, and  claimed  it,  should  say  to  him:  ^  You  made  me  believe  it 
was  mine ;  I  should  not  have  married  without  the  means  of  beginning 
the  world.     I  have  taken  an  irrevocable  step  in  reliance  on  the  truth 
of  your  assertion,  and"  that  must  be  irrevocable  too."     Finally,  this 
suit  appears  to  me  to  be  ill-founded.    My  learned  brother  also  thinks 
as  I  do,  that  it  would  not  have  been  right  not  to  dismiss  the  bill. 
The  bill  was  dismissed,  and  we  both  consider  that  the  appellant  must 
pay  the  costs  of  the  appeaL 

There  is,  however,  a  slight  difierence  of  opinion  between  us,  as  to 
the  nature  otherwise  of  the  order  proper  now  io  be  made ;  and  in  that 
state  of  things  the  view  of  each  of  us  is,  that  our  order  should  be  one 
merely  dismissing  the  appeal,  with  costs ;  and  so  it  will  be. 

TuEiNER,  L.  J.  The  plaintiff  in  this  case,  in  effect,  asks  of  the  court 
to  raise  a  trust  for  his  benefit  on  the  legal  estate  vested  in  the 
defendants,  and  he  asks  this  relief  upon  the  footing  of  an  equitable 
tiUe  which  accrued  to  him  in  the  year  1824.  The  ground  on  which 
he  founds  his  title  to  the  relief  is,  that  in  the  year  1826  he  was  crro- 
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neously  advised  that  his  equitable  title  could  not  be  maintained;  and 
I  assume  that  the  advice  so  given  to  him  was  erroneous,  and  that  this 
court  has  power,  as  I  feel  no  doubt  it  has,  to  relieve  against  mistakes 
in  law  as  well  as  against  mistakes  in  fact.  When,  however,  parties 
come  to  this  court  to  be  relieved  against  the  consequences  of  mis- 
takes in  law,  it  is,  I  think,  the  duty  of  the  court  to  be  satisfied  that 
the  conduct  of  the  parties  has  been  determined  by  those  mistakes, 
otherwise  great  injustice  may  be  done.  Parties  may  be  erroneously 
advised  as  to  the  law,  but  they  may  be  told  on  what  circumstances 
the  question  of  law  depends,  and  in  what  mode  it  may  be  tried,  and 
they  may  determine  (whether  the  advice  which  they  have  received 
be  well  or  ill  founded)  whether  they  will  give  up  the  question  in 
favor  of  the  party  with  whom  it  arises.  Cases  of  this  nature,  there- 
fore, require  most  careful  examination,  and  particularly  when  they 
arise  between  parent  and  child.  These  considerations  have  led  roe 
to  look  very  carefully  into  the  facts  of  the  case;  and,  upon  examining 
them,  I  am  satisfied  that  this  plaintiff,  having  been  made  aware  of 
the  question  on  which  his  title  depended,  determined  to  waive  it  in 
favor  of  the  defendant,  his  child.    . 

In  the  first  place,  the  opinion  upon  which  he  acted  in  the  year 
1826,  is  in  these  terms:  '*I  am  of  opinion  that  Mr.  Stone  has  no 
rights  or  interests  under  the  will  of  1799.  He  might  have  been  tenant 
by  the  curtesy  of  his  late  wife's  share  if  she  had  been  seised  thereof, 
but  she  was  never  in  possession  or  receipt  of  rent  absolutely  or  con- 
structively, for  her  title  to  the  premises  was  always  and  is  still  denied 
and  treated  as  a  nullity  by  them  in  possession.  If,  however,  Mr. 
Stone  thinks  fit  to  claim  the  curtesy,  either  on  the  ground  of  the  pos- 
session of  the  tenants  or  of  the  trustee,  being  the  possession  of  his 
late  wife,  it  is  clear  such  claim  will  be  adverse  to  that  of  his  daughter, 
and  that  they  cannot  sue  together."  So  that  opinion,  although  it 
advises  him  he  has  not  the  estate  by  the  curtesy,  tells  him  the  ques- 
tion on  which  that  depends,  that  it  depends  on  the  ground  whether 
the  possession  of  the  tenants  or  of  the  trustee  is  to  be  considered  as 
the  possession  of  the  wife;  and  in  a  further  part  of  the  opinion  it  is 
intimated  that,  if  he  persists  in  his  claim,  he  must  be  made  a  defend- 
ant to  the  suit  Well,  in  that  state  of  circumstances,  and  having 
been  so  advised,  he  became  the  next  friend  of  his  daughter  in  a  suit 
instituted  by  her  for  the  purpose  of  asserting  her  title  to  the  prejudice 
of  his  own  title ;  and  in  the  year  1830  a  decree  was  made,  declaring 
the  rights  of  the  plaintiff,  and  that  she  was  entitled,  and  was  entitled 
in  fee,  as  from  the  death  of  her  mother,  displacing,  therefore,  the 
estate  by  the  curtesy  in  him.  Following  upon  that  decree,  in  the 
year  1833  he  presented  a  petition,  to  have  the  rents  and  profits  of  the 
estate  paid  to  him  for  the  maintenance  of  the  daughter ;  and  upon 
the  hearing  of  that  petition,  and  of  the  cause  and  further  directions, 
he  obtained  an  order  for  the  payment  of  the  rents  to  him  for  the 
daughter's  maintenance  during  her  minority.  The  same  decree,  or 
rather  the  original  decree,  had  directed  a  partition  of  the  estates.  A 
partition  had  been  made  by  the  commissioner,  and  was  to  be  carried 
into  effect  by  a  conveyance  to  be  executed  by  the  trustee.    That  con* 
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veyance  was  prepared  in  this  way :  a, term  of  years  is  limited  to  him, 
which  is  calculated  to  endure  during  the  minority  of  the  daughter,  in 
trust  to  dispose  of  the  rents  as  the  court  of  chancery  should  think  fit, 
or  otherwise  for  the  maintenance  and  benefit  of  the  daughter.  In 
the  course  of  preparing  that  conveyance,  the  gentleman  who  was 
instructed  to  prepare  it,  an  eminent  conveyancer.  Master  Senior,  then 
at  the  bar,  intimated  an  opinion  that  he,  Mr.  Stone,  was  entitled  to 
the  estate  by  the  curtesy,  and  that  opinion  was  communicated  to 
him.  It  is  said,  however,  at  the  same  time  there  was  communicated 
to  him  a  retractation  of  that  opinion  by  the  gentleman  who  had 
given  that  advice.  I  do  not  perceive  that  that  is  alleged  by  the  bill. 
The  allegation  in  the  bill  appears  to  me  to  be,  that  the  communica- 
tion which  was  made  to  him  was  the  communication  of  the  written 
opinion  given  by  Master  Senior  upon  the  subject  of  this  party  being 
entitled  to  the  equitable  estate.  But  whether  the  further  opinion 
was  or  was  not  communicated  to  him,  beyond  all  doubt  the  fact  of 
the  opinion  having  been  given,  and  the  fact  of  the  retractation  of  the 
opinion,  if  he  knew  it,  distinctly  brought  to  his  mind  the  question  of 
his  title.  He  entered,  however,  under  these  trusts,  and  acquiring 
possession  of  this  estate  under  a  trust  created  for  the  benefit  of  the 
daughter,  he  thinks  it  right,  after  the  determination  of  the  term  under 
which  alone  he  had  acquired  the  possession,  to  continue  in  the  pos- 
session of  the  estate.  It  is  impossible  that  a  party  who  has  acquired 
possession  of  an  estate  under  a  trust  for  the  benefit  of  another  can 
afterwards  be  permitted  to  set  up  that  possession  as  being  a  bene- 
ficial possession  in  himself.  Undoubtedly,  it  was  his  duty,  if  he  meant 
to  claim  adversely  to  the  daughter,  to  have  given  up  possession  of  the 
estate,  and  to  have  then  set  up  his  claim  after  he  had  redelivered  pos- 
session ;  and  I  think  it  is  important  always  that  parties  should  be 
aware  that,  when  they  have  acquired  possession  under  a  trust,  they 
will  not  be  permitted  to  hold  that  possession  for  the  purpose  of  assert- 
ing a  beneficial  title  in  themselves.  However,  the  question  came 
distinctly  before  Mr.  Stone  in  the  year  1833.  He  continued  in  pos- 
session of  the  estate,  as  the  daughter  says,  accounting  to  her  for  the 
rents  in  some  sense  down  t<^  the  year  1843,  or  rather  receiving  the 
rents  for  her  maintenance  down  to  the  year  1843.  In  the  year  1843 
she  attained  twenty-one,  and  no  steps  were  taken  by  him  to  disturb 
the  title  of  the  daughter,  no  allegation  of  any  iftistake  having  been 
made  by  him,  no  intimation  that  he  in  any  way  disputed  her  title. 
In  the  year  1847  she  married.  No  question  was  then  raised  by  him, 
that  I  can  find,  upon  her  title  to  this  estate ;  but,  on  the  contrary,  I 
find  it  distinctly  stated  in  the  affidavits  on  the  part  of  the  defendants, 
and  not,  that  I  can  find,  contradicted  on  the  part  of  the  plaintiff,  that 
after  the  marriage,  upon  the  occasion  of  Mr.  Stone  going  to  visit  bis 
daughter,  he  made  a  positive  promise  upon  his  going  there  that  he 
would  account  to  her  in  respect  of  the  rents  of  the  estate,  and  not 
until  he  was  leaving  the  house  of  his  daughter  was  any  claim  made 
by  him  or  any  assertion  of  title  on  his  own  behalf.  Now,  under 
these  circumstances,  I  think  it  perfectly  clear  that  Mr.  Stone  had 
deliberately  determined  not  to  set  up  any  title  which  he  might  have 
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against  his  daughter,  and  that  it  would  be  a  great  injustice  now  to 
permit  him  to  do  so.  In  determining  the  question,  however,  on  this 
ground,  I  desire  to  be  understood  as  not  intimating  any  opinion 
whatever  that  the  plaintiff  could  have  succeeded  in  this  case  if  it  had 
been  more  favorable  to  him  than  in  the  point  of  view  to  which  I  have 
referred;  on  the  contrary,  I  concur  in  the  opinion  of  my  learned 
brother,  that  the  length  of  time,  coupled  with  the  circumstances  of 
the  case,  would  have  been  safficient  to  bar  his  claim ;  and  upon  that 
subject  it  may  be  very  useful  to  refer  to  what  is  said  by  Lord  Redes- 
dale  in  Chobnondeley  v.  ClinUmj  4  Bligh,  33 ;  in  the  House  of  Lords, 
where  many  observations  will  be  found  having  a  pertinent  bearing 
on  the  question,  how  far  parties  in  this  court  are  barred  from  setting 
up  an  equitable  title,  although  there  has  not  been  the  lapse  of  twenty 
years.  My  opinion,  therefore,  upon  the  whole  clearly  is,  that  this 
appeal  must  be  dismissed,  with  cost8«  Perhaps,  if  I  had  had  to  deal 
with  the  case  originally,  I  should  have  been  of  opinion  that  the  bill 
should  also  have  been  dismissed,  with  costs ;  but  being  very  reluctant 
to  int^^pre  with  the  discretion  of  the  learned  judge  on  the  subject  of 
the  costs,  and  finding,  in  the  note  of  what  passed  at  the  hearing,  that 
there  was  a  disclaimer  on  the  part  of  the  defendants  of  any  intention 
to  demand  costs,  as  these  costs  have  not  been  given  by  the  deoree,  I 
think  the  justice  of  the  case  will  be  satisfied  by  dismissing  the  appeal, 
with  costs. 
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March  10, 1854. 

Annulling  Adjudication  —  Petition  to  annul  at  the  Jhstance  of  a 

Creditor^ 

A  party  was  adjudicated  bankrupt,  and  the  assignee^  sold  chattels  (alleged  to  have  been 
mortgaged  to  A.  B.)  as  being  m  the  order  and  dispoTition  of  the  bankrupt.  The  time  had 
expired  within  which,  by  the  2d3d  section  of  the  Consolidation  Act,  12  &  13  Vict.  c.  106, 
the  bankrupt  coold  haye  petitioned  to  annal,  bat  A.  B.  presented  snch  petitioo,  and  the 
commissioner,  on  the  grttind  of  want  of  trading,  annolled  the  adjudication :  — 

Hdd,  npon  appeal  of  the  petitioning  creditor,  that  as,  upon  the  evidence,  it  appeared  diattha 
application  to  annul  was  made  at  the  instigation  of  the  bankrupt,  the  abjudication  most 
be  restored,  the  court  declining  to  decide  the  question  of  trading. 

The  petition  in  this  case  was  presented  by  Mr.  Emery,  the  peti- 
tioning creditor,  by  way  of  appeal  from  the  decision  of  Mr.  Commis- 
sioner Daniel,  who  had  annulled  the  adjudication  at  the  instance  of 
an  alleged  creditor  on  the  ground  of  want  of  trading.  The  facts 
appearing  upon  the  petition,  and  supported  by  the  affidavits,  were  as 
follows:  Mr.  Bradbury  was  adjudicated  bankrupt  on  the  12th  of 
August,  1853,  as  a  shareholder  in  a  company,  the  business  of  which 
was  the  getting  and  selling  of  ores.  Part  of  his  property  consisted 
of  goods  and  furniture  in  his  house,  where  his  wife's  sister,  Mrs. 
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Alcock,  resided  with  him ;  and  these  goods  and  furniture  were  taken 
possession  of  by  the  assignees  and  sold,  as  being  in  the  order  and  dis- 
position of  the  bankrupt.  This  was  done  by  the  assignees,  notwith- 
standing that,  on  the  17th  of  August,  five  days  after  the  adjudication, 
Mrs.  Alcock  gave  them  notice  that  the  goods  and  furniture  were 
assigned  to  her  by  a  bill  of  sale,  dated  the  2d  of  July,  1853,  to  secure 
a  sum  of  money  due  from  the  bankrupt  to  her,  and  interest  thereon. 
Immediately  after  the  taking  of  the  goods  and  furniture  by  the  assign- 
ees, Mrs.  Alcock  brought  an  action  of  trover  against  them.  The 
bankrupt  was  examined  before  the  commissioner,  on  the  17th  of 
November,  1853,  and  admitted  that,  within  the  last  preceding  six 
months,  he  had  lost  more  than  20/.  in  one  day  by  gambling  bets  on 
horses.  The  adjudication  having  taken  place,  Mrs.  Alcock,  in  her 
character  of  creditor  on  the  bankrupt's  estate^  presented  her  petition 
on  the  7th  of  December,  praying  that  it  might  be  annuUed  on  two 
grounds :  first,  that  there  was  not  a  good  petitioning  creditor's  debt, 
and,  secondly,  that  there  was  no  trading.  The  petitioning  creditor 
opposed  the  petition,  asserting  and  giving  evidence  of  his  debt,  and 
at  the  same  time  disputing  the  reality  of  any  debt  due  to  Mrs.  Alcock; 
and  he  asserted  that  the  bankrupt  was  liable  to  the  bankrupt  laws, 
as,  at  the  time  he  contracted  his  debt  to  him,  the  petitioning  creditor, 
he  was  a  member  of  an  unincorporated  and  unregistered  partnership 
or  company,  established  for  the  purpose  of  getting  and  selling  ore, 
carrying  on  its  business  by  virtue  of  a  deed  granting  a  license  to  get 
minerals  out  of  a  certain  specified  property ;  that  the  deed  of  the 
company,  or  copartnership  deed,  did  not  purport  to  give  any  estate 
in  the  land  to  the  members,  but  only  a  right,  and  that  not  an  exclusive 
right,  to  enter  and  dig  for  the  minerals ;  and  that  no  fixed  payment 
was  reserved  to  the  landlord,  but  the  owners  of  the  land  were  to  be 
paid  at  a  stated  rate  for  the  quantity  of  minerals,  principally  copper 
ore,  actually  obtained.  The  petitioning  creditor,  in  addition  to  dis- 
puting the  fact  of  there  being  any  thing  due  to  Mrs.  Alcock,  stated, 
by  his  affidavit,  that  he  believed  that  the  application  to  annul  was 
made  at  the  instance  and  instigation  of  the  bankrupt,  and  to  relieve 
him  from  the  consequences,  as  to  the  refusal  of  his  certificate,  of  his 
admissions  of  the  losses  by  gambling  transactions.  Mrs.  Alcock  did 
not  file  any  affidavit  to  contradict  this ;  and  it  was  stated,  on  her 
behalf,  that  she  was  too  ill  to  be  able  to  attend  in  court  to  be  exam- 
ined. The  commissioner  came  to  the  conclusion,  upon  the  evidence 
before  him,  that  there  was  a  good  petitioning  creditor's  debt ;  but  he 
held  that  the  bankrupt  was  not  a  trader.  The  learned  gentleman 
stated  that,  in  his  opinion,  the  bringing  of  the  action  of  trover  for  the 
goods  was  sufficient  to  show  that  there  was  no,  collusion  between 
Mrs.  Alcock  and  the  bankrupt ;  and,  finally,  on  the  17th  of  February, 
1854,  he  annulled  the  adjudication. 

Swanston  and  De  OeZj  for  the  appellant  The  objections  to  the 
judgment  of  the  commissioner  are  two :  it  is  submitted,  first,  that  he 
has  failed  in  point  of  law  as  to  the  question  of  trading,  and,  secondly, 
that,  even  supposing  the  law  to  be  doubtful,  the  anmuling  an  adjuoi- 
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cation  being  a  matter  of  dif^cretion,  the  commissioner  has  not  exer- 
cised a  proper  jadicial  discretion  in  taking  the  course  he  has  taken. 
Upon  the  question  of  trading,  it  seems  plain  that  the  bankrupt  must 
be  held  to  be  a  trader,  as  being  a  partner  in  an  association  or  com- 
pany getting  and  dealing  in  ores  and  other  minerals,  the  same  not 
being  the  produce  of  the  landl  of  the  company.  All  that  was  done  by 
these  adventurers  was  to  work  under  a  license  from  the  landowner, 
which  license  gave  them  no  estate  whatever  in  the  land,  they  paying 
stipulated  rents  or  royalties  upon  the  amount  of  the  ores  raised ;  so 
that,  in  substance  and  effect,  the  company  or  partnership  only  bought 
minerals  from  the  landowner  at  a  stated  price,  which,  after  being 
brought  into  condition  of  sale,  were  sold  by  them,  and  the  matter 
came  within  the  rule  in  Ex  parte  Harrison,  1  Bro.  C.  C.  172,  and  was 
a  mere  buying  and  selling  of  chattels,  which  had  the  effect  of  making 
the  bankrupt  a  trader  within  the  meaning  of  the  bankrupt  laws.  The 
learned  counsel  also  cited  and  commented  on  the  following  cases : 
Parker  v.  WeUs,  1  Term  Rep.  34 ;  s.  c.  1  Bro.  C.  C.  178,  n. ;  StOton 
V.  Weeley^  7  East,  442 ;  JSr  parte  Burgess,  2  Glyn  &  J.  183 ;  Port  v. 
Turton,  2  Wils.  169;  Doe  v.  Wood,  2  B.  &  Aid.  724;  Tredwen  v. 
Bourne,  6  Mee.  &  W.  461 ;  Warwick  v.  Bruce,  2  M.  &  8.  205 ;  Nor- 
voay  V.  Rowe,  19  Ves.  144.  The  annulling  of  an  adjudication  is  a 
matter  in  the  discretion  of  the  court ;  and  as,  by  the  233d  section  of 
the  Consolidation  Act,  (12  &  13  Vict.  c.  106,)  the  bankrupt  is  clearly 
notr  entitled,  in  point  of  time,  to  petition  for  that  purpose,  as  was 
adjudged  in  Ex  parte  Carter,  1  De  Qex,  M.  &  G.  212;  s.  c.  7  Eng. 
Rep.  112;  and  Carter  v.  Dimmock,  4  H.  L.  Cas.  337;  s.  c.  20  Eng. 
Rep.  19 ;  the  court  will  not  affirm  the  decision  of  the  commissioner 
in  annulling  the  adjudication,  but  will  leave  the  respondent,  Mrs. 
Alcock,  to  her  remedy  at  law,  if  she  has  any,  upon  the  question  she 
has  raised  with  the  assignees.  They  cited :  Ex  parte  Bowers,  1  De 
Gex,  M.  &  G.  460 ;  s.  c.  10  Eng.  Rep.  1 ;  Ex  parte  Bower,  1  Ibid. 
468 ;  s.  c.  13  Eng.  Rep.  562. 

Knight  Bruce,  L.  J.  Counsel  for  Mrs.  Alcock  may  confine  their 
observations,  in  the  first  instance,  to  the  question,  wnether  this  is  a 
case  in  which  the  court  ought,  in  the  exercise  of  its  judicial  discretion, 
to  interfere  with  what  the  commissioner  has  done. 

Bacon  and  ^eed  argued  that,  as  the  commissioner  had  given  full 
consideration  to  all  the  points  urged  before  him,  when  the  question 
of  annulling  the  adjudication  was  heard,  and,  as  be  had  come  to  the 
conclusion,  in  the  exercise  of  his  undoubted  discretion,  that  the  bank- 
ruptcy could  not  stand,  this  court  would  not,  on  light  grounds,  over- 
rule his  determination,  but  permit  a  decision,  the  result  of  full  and 
careful  inquiry,  to  stand. 

.    Bole,  appealed  for  the  bankrupt. 

Swanston,  was  not  called  upon  to  reply. 
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Knight  Bruce,  L.  J.  It  is  not  necessary  to  give  any  opinion  on 
the  question  whether  this  bankrupt  was  a  trader ;  but  I  will  assume, 
in  the  respondent's  favor,  that  he  was  not.  The  adjudication  took 
place  in  August  last,  and  the  bankrupt  is  precluded,  by  lapse  of  time, 
from  questioning  it.  Whether  it  be  good  or  bad,  it  mns^  as  against 
him,  be  treated  as  good.  If  the  application  to  annul  had  been  by 
him,  it  is  conceded  that  it  must  have  failed.  The  party  applying 
was  Mrs.  Alcock,  who  lived  with  the  bankrupt,  and  had  a  bill  of  sale 
of  his  furniture  to  secure  a  debt,  or  alleged  debt —•  probably  a  Irue 
debt — from  him  to  her.  The  assignees  sold  these  goods,  as  being  in 
the  reputed  ownership,  and  within  the  order  and  disposition,  of  the 
bankrupt.  Mrs.  Alcock  brought  an  action  against  them  for  damages 
for  taking  the  goods;  and  if  the  adjudication  be  invalid— if  there  be 
no  valid  bankruptcy — Mrs.  Alcock  will  be  entitled  to  recover  dam- 
ages at  law  for  this  taking  and  conversion.  After  the  time  had 
elapsed  within  which  the  bankrupt  could  dispute  the  validity  of  the 
adjudication,  he,  in  his  examination  before  the  commissioner,  admit- 
ted an  act  of  gambling «ufficient  to  preclude  him  from  ever  obtaining 
a  certificate.  After  this,  the  lady  made  an  application  to  annul  the 
adjudication.  She  was  living  at  Birmingham,  the  site  or  domicile 
of  the  bankruptcy,  and  on  that  application,  the  petitioning  creditor, 
Mr.  Emery,  filed  an  affidavit,  stating  his  belief  that  the  application 
was  made  at  the  instigation  of  the  bankrupt  and  for  his  benefit  The 
bankrupt,  who  had  the  opportunity  of  doing  so,  has  made  no  affidavit 
before  us,  nor  has  Mrs.  Alcock.  It  may  well  be  understood  that  she 
was  not  able  to  attend  to  be  examined,  or  if  she  attended,  that  she 
would  be  made  ill  by  an  examination ;  but  still,  she  might  have  made 
an  affidavit,  and  she  actually  did  make  one  in  the  court  below.  It 
must  be  taken  that,  in  effect,  the  affidavit  of  the  petitioning  creditor 
IB  wholly  uncontradicted.  It  is,  on  these  materials,  impossible  npt 
to  come  to  the  conclusion,  that  the  application  to  annul  was  that  of 
the  bankrupt,  made  in  the  name  of  his  sister-in-law,  Mrs.  Alcock. 
The  bankrupt  is  alive  and  in  this  country,  and  could  have  tendered 
himself  for  examination,  had  he  been  so  disposed ;  but  he  has  not. 
Under  these  circumstances,  we  are  of  opinion  that,  in  the  exercise  of 
a  sound  judicial  discretion,  we  ought  to  allow  the  adjudication  to 
remain.  Mrs.  Aloock's  right  of  proceeding  at  law  we  do  not  interfere 
with ;  but,  for  my  own  part,  I  am  of  opinion  that  the  costs  of  the 
application  to  the  commissioner  ought  to  be  paid  by  her. 

Turner,  L.  J.  I  am  quite  satisfied  that  no  proceedings  require 
more  strict  watching  than  proceedings  of  this  nature  in  bankruptcy. 
I  am  of  opinion  that  it  would  be  very  dangerous  to  allow  other 
parties  to  take  proceedings  at  the  instance  of  a  bankrupt  to  annul  the 
adjudication,  when  he  himself  clearly  could  not  do  so.  Here  we 
have  a  distinct  affidavit,  by  the  petitioning  creditor,  that  he  believes 
the  present  proceedings  to  annul  are  taken  at  the  instigation  of  the 
bankrupt,  and  there  is  no  evidence  to  contradict  this.  It  is  said  that 
the  facts  of  the  case  show  this  belief  to  be  ill  founded ;  but  I  think 
that  the  facts  tend  the  other  way.     Mrs.  Alcock  did  not  make  any 
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application  to  annul  until  after  the  bankrupt  had  admitted  the  com- 
mission of  acts  which  would  prevent  his  ever  obtaining  a  certificate. 
I  think  she  must  pay  the  costs  of  the  proceedings  before  the  commis- 
sioner ;  the  petitioner's  costs  of  the  present  appeal  must  come  out 
of  the  estate,  and  there  will  be  no  order  as  to  Mrs.  Alcock's  costs  of 
the  appeal. 


Ex  parte  Page  ;  In  re  Hammond. 

March  17,  1854. 

Messenger's  Fees  —  Balance  due  under  old  Bankruptcy, 

A  commission  of  bankraptcj  issued  in  1817.  A.  B.  acted  as  messenger  from  that  time  until 
1821,  and  he  was  paid  the  greater  part  of  his  claim  on  account.  Many  years  afterwards, 
moneys  came  to  the  hands  of  t^e  official  assignee,  and  the  executors  of  the  messenger 
petitioned  for  payment  out. of  these  moneys  of  the  balance  remaining  due ;  but  the  court, 
concurring  in  the  view  of  the  commissioner  who  had  refused  the  application,  declined  to 
make  any  order. 

This  was  an  application  by  the  executors  of  the  late  Mr.  H.  Page, 
to  obtain  payment  out  of  a  fund  which  had  unexpectedly  come  to 
the  hands  of  the  official  assignee  of  Mr.  Hammond,  the  bankrupt,  of 
a  sum  of  14/.  135.  6d.y  the  balance  of  Mr.  Page's  account  as  mes- 
senger. The  commissioner  had  refused  the  application.  The  com- 
mission against  Mr  Hammond  was  issued  in  October,  1817,  and 
assignees  were  appointed  soon  afterwards.  Mr.  Page  acted  as  mes- 
senger from  the  issuing  of  the  commission  down  to  1821,  and  his 
account  amounted  to  94/.  Ss.  6d, ;  he  received  80/.  on  account,  leaving 
the  balance  now  claimed  still  due  to  him.     Mr.  Page  died  in  1832. 

Baconj  in  support  of  the  petition,  argued,  that  the  mode  in  which 
it  was  notorious  that  messengers  acted  under  the  old  system  of  bank- 
ruptcy, namely,  of  requiring  payment  of,  or  rather  stopping,  their 
allowances  out  of  the  money  realized,  wholly  precluded  the  notion  or 
any  presumption  that  this  balance  of  14/.  35.  6f/.  had  ever  been  paid. 
True  it  was,  that  a  messenger  had  a  legal  demand  against  the  peti- 
tioning creditor,  but  no  one  ever  heard  of  a  messenger  enforcing  that 
right  against  such  person ;  as  the  affidavits  were  precise  on  the  sub- 
ject  of  payment  of  part,  atid  of  the  remainder  being  due  to  the  estate 
of  Mr.  Page,  it  was  plain  the  money  was  due,  and  this  was  the  more 
plain  from  the  fact  that  the  books  of  Mr.  Page  did  not  contain  any 
entry  of  payment  of  the  balance. 

Kn'ioht  Bruce,  L.  J.  This  petition  has  a  very  ancient  appearapce. 
TJiere  is  nothing  in  proof,  excepting  the  books  of  Mr.  Page,  and  that 
is  negative  proof,  to  show  that  this  sum  has  not  been  paid,  because 
no  entry  therein  appears  of  payment  to  him  of  this  balance.  As  to 
the  argument  that  messengers  had  rights  against  the  petitioning  cred- 
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iior,  tfaat  is  still  more  alarming,  for  if  we  concede  on  this  occasioDi 
wiio  knows  but  that  the  whole  body  of  messengers  and  their  repre« 
sentatives  may  not  be  resuscitated  in  respect  of  such  bygone  claims. 
I  think,  and  so  my  learned  brother  thinks,  tfaat  we  had  better  decline 
to  make  the  order  asked,  and  leave  the  applicant,  without  either 
encourraging  or  discouraging  him  from  such  a  course,  to  bring  the 
matter  again  before  the  court,  if  he  shall  be  so  advised. 

Turner,  L.  J.     That  is  the  better  course  to  take. 


Ex  parte  Dimsdalb;  In  re  Dimsdalb. 

KoTember  19, 1853. 

Summons  under  Section  120  of  the  Consolidation  Act  —  Bcmkrupt  — 

Official  Assignee  —  Service. 

A  bankrupt  cannot  without  the  concurrence  of  his  assignee  or  assignees  obtain  a  summons 
for  the  examination  of  a  party  under  the  120th  section  of  the  Consolidation  Act,  (12  &  13 
Vict.  c.  106,)  who  is  suspected  of  haring  bankrupt's  property. 

This  was  an  appeal,  by  the  bankrupt  Dimsdale,  from  a  decision 
of  Mr.  Commissioner  West,  of  the  Leeds  district,  refusing  to  issue  a 
summons  to  one  Mr.  Hutton,  to  attend  and  be  examined  before  the 
court,  he  being  a  person  alleged  to  be  possessed  of  property,  part  of 
the  bankrupt's  estate,  the  charge  of  the  possession  of  such  property 
being  grounded  on  certain  accounts  relating  to  matters  in  the  bank- 
ruptcy so  long  back  as  the  year  1813,  and  which  appeared  from  the 
statements,  made  on  behalf  of  the  petitioner  himself,  to  have  been  in- 
vestigated in  1851.  There  was  no  trade  assignee,  and  the  official  as- 
signee made  an  affidavit  in  which  he  swore  that  he  had  fully  examined 
those  particular  accounts,  and  that  in  his  opinion  not  the  slightest 
benefit  would  accrue  to  the  estate  of  the  bankrupt  by  the  proposed 
examination  of  Mr.  Hutton. 

Sturgeon^  appeared  in  support  of  the  petition,  and  stated  in  answer 
to  a  question  from  the  court,  that  the  official  assignee  had  not  been 
served,  but  as  Mr.  Hutton,  the  person  who  was  proposed  to  be  ex- 
amined, was,  it  was  believed,  able  to  give  the  court  valuable  informa- 
tion, so  as  to  enable  it  to  judge  that  the  summons  ought  to  issue,  that 
gentleman  had  been  served.  The  court  would  see  that  the  words  of 
120th  section  of  the  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict, 
c.  106)  gave  a  very  wide  authority,  for  it  enacted,  "  that  after  adjudi- 
cation it  shall  be  lawful  for  the  court  to  summon  before  it  any  person 
known,  .or  suspected  to  have  any  of  the  estate  of  the  bankrupt  ui  ni» 
possession,  or  who  is  supposed  to  be  indebted  to  the  bankrupt,  ^'  ^ 
person  the  court  may  believe  capable  of  giving  information  oo 
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ing  the  person,  trade,  dealings,  or  estate  of  the  bankrupt ; "  and  then 
it  gave  power  to  require  the  production  of  books  and  papers,  and 
authority  to  arrest  such  person  if  obedience  were  not  shown  to  the 
summons  without  lawful  impediment  The  bankrupt,  by  his  petition 
and  his  affidavit  in  support  of  it,  showed  that  Mr.  Button  could  most 
probably  give  valuable  information  concerning  the  estate,  and  the 
commissioner  ought  to  have  issued  the  summons.  The  learned  coun* 
sel  went  at  length  into  the  merits  of  the  case. 

Palmefy  appeared  for  Mr.  Hutton,  and  although  submitting  that  it 
was  .wholly  unnecessary  that  he  should  have  been  secved,  he  was 
willing  to  waive  all  technical  objections  as  to  the  non-service  of  the 
official  assignee,  who  alone  was  interested  in  the  question.  He  sub- 
mitted that  there  were  no  merits ;  and  as  the  whole  proceeding  was 
irregular,  the  application  ought  to  be  refused,  with  costs. 

SturgeoHj  in  reply. 

Knight  Bruce,  L.  J.  There  does  not  appear  to  me  to  be  the 
slightest  ground  shown  for  the  interference  of  this  court  with  the  dis- 
cretion exercised  by  the  commissioner.  As  at  present  advised,  I  am 
of  opinion  that  an  application  for  such  a  summons,  as  is  indicated 
by  the  120th  section  of  the  Bankrupt  Law  Consolidation  Act,  cannot 
be  applied  for  by  a  bankrupt  without  the  concurrence  of  his  assignees. 
As  the  official  assignee,  who  ought  to  have  been  served  If  any  one 
was,  (there  being  no  other  assignee,)  has  not  been  served,  and  further, 
as  the  proposed  examinant,  Mr.  Hutton,  who  ought  not  to  have  been 
served,  has  been  served  with  this  petition  of  appeal,  the  same  most 
be  dismissed,  and  Mr.  Hutton  must  be  paid  his  costs  by  the  bankrupt 

Turner,  L.  J.  I  am  wholly  of  the  same  opinion,  and  the  more 
especially  as  the  accounts  relate  to  matters  so  remote  as  the  year  1813, 
and  as  such  accounts  have  been  investigated  three  years  ago  and 
have  never  been  complained  of  until  now.  The  appeal  petition  must 
be  dismissed,  with  costs  to  be  oaid  to  Mr.  Hutton,  who  has  been 
served  with  it,  by  the  bankrupt 
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July  8,  1854. 

Action  to  try  Validity  of  Bankruptcy  —  Costs. 

Two  out  of  foar  bankrupts  appealed  from  the  adjudication,  and  the  court  of  i4)peal  gare 
them  leave  to  try  the  question  in  an  action,  upon  the  undertaking  of  their  solicitors  to 
abide  by  such  order  as  the  court  of  appeal  might  make  as  to  costs.  The  adjudication  was 
sustained  at  law :  — 
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Hddf  that  the  appeal  mast  be  dismissed,  but  without  costs ;  the  solidton,  in  pnrsiisnce  of 
their  ondertakiDg,  to  paj  the  costs  of  the  action. 

The  earlier  points  upon  this  bankruptcy  were  reported  in  21  Law 
J.  Rep.  (n.  s.)  Bankr.  6 ;  s.  c.  8  Eng.  Rep.  280,  and  22  Ibid.  Bankr. 
pp.  67,  76 ;  s.  c.  19  Eng.  Rep.  492,  in  the  case  of  Ex  parte  Brag'giotH 
and  Ec  parte  CastellL  The  point  now  coming  before  the  court  was, 
in  the  nature  of  further  directions,  as  to  the  costs  of  an  action  brought 
under  the  leave  of  the  court  to  try  the  validity  of  the  adjudication, 
and  the  liability  to  costs  of  the  solicitors  of  the  appellant  bankrupts 
under  an  undertaking  given  by  them.  The  facts  were  shortly  these  : 
on  the  8th  of  November,  1851,  Frank  Castelli,  Giovanni  Baptista 
Giustiniani,  Saverio  Castelli,  and  Francesco  Francescovitch  Brag- 
giotti,  were  adjudicated  bankrupts  by  Mr.  Commissioner  Holroyd,  on 
the  petition  of  Messrs.  Lafuente  and  Webster.  On  the  9th  of  De- 
cember following,  Saverio  Castelli  and  Giustiniani  showed  cause 
against  the  adjudication  before  the  commissioner,  but  he  affirmed  it ; 
whereupon,  on  the  22d  of  January,  1852,  they  appesded  to  the  Lords 
Justices  against  the  commissioners  decision,  and  the  court  gave  them 
liberty  to  try  the  validity  of  the  adjudication  by  action  against  the  of- 
ficial assignee  as  the  nominal  defendant,  upon  their  giving  security  for 
costs,  they  being  then  out  of  the  jurisdiction  of  the  court  They 
availed  themselves  of  this  liberty,  and  an  order  was  accordingly  made, 
and  their  solicitors,  Messrs.  Oliverson  and  La'vie,  gave  their  under- 
taking to  abide  by  any  order  which  this  court  might  think  fit  to  make 
as  to  the  costs  of  the  action,  unless  they  should  substitute  a  security 
for  such  costs,  to  be  settled  by  the  Master  of  the  Queen's  Bench ;  the 
petitioning  creditors  were  oraered  to  defend  the  action  and  to  indem- 
nify the  official  assignee ;  no  execution  was  to  issue  without  leave, 
and  the  petition  of  appeal  was  ordered  to  stand  over,  with  Irberty  to 
apply.  The  'action  came  on  for  trial,  before  the  Court  of  Queen's 
Bench,  on  the  9th  of  July,  1852,  when  an  order  was  made  for  a  spe- 
cial case  on  the  following  terms  :  With  the  consent  of  all  parties  the 
jury  find  a  verdict,  with  10,000i  damages  and  405.  costs,  subject  to  a 
special  case :  "  If  judgment  in  favor  of  the  defendant,  the  appeal  to 
be  dismissed,  and  all  proceedings  before  the  Lords  Justices  to  be  at  an 
end,  except  the  defendant's  application  against  Messrs.  Oliverson  and 
Co.  for  costs,  which  is  not  to  be  prejudiced."  On  the  30th  of  June, 
1854,  judgment  was  given  against  both  the  bankrupts  by  the  Court 
of  Queen's  Bench  upon  the  special  case,  and  on  the  6th  of  July  judg- 
ment was  signed  for  the  nominal  defendant,  (the  official  assignee,) 
and  against  the  two  bankrupts. 

MalinSy  and  Hardy^  now  appeared  in  support  of  an  application  that 
the  petition  of  appeal  of  Saverio  Castelli  and  Giustiniani  might  be 
dismissed,  with  costs ;  and  further,  that  Messrs.  Oliverson  and  Lavie 
might  t)e  directed  to  pay  the  costs,  both  of  the  appeal  and  of  the  coim- 
mon  law  proceedings,  amounting,  as  they  stated,  to  upwards  of  l,00i^ 
They  contended  that  the  bankrupts  having  been  enabled  to  »PP^^^ 
and  to  prosecute  the  action  and  other  proceedings  at  law  by  rea 
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of  the  security  offered  by  the  undertaking  of  their  solicitors,  it  was 
but  right  that  the  estate  should  not  be  burdened  in  any  way  with 
the  costs  of  an  unsuccessful  experiment  to  annul  the  adjudication, 
and,  therefore,  that  th^  court  should  call  upon  their  solicitors  to  bear 
all  the  expenses. 

Caimsy  for  the  bankrupts,  argued  that  as  the  proceedings  in  the 
action  at  law  and  under  the  special  case  were  no  more  than  a  part  of 
the  proceedings  before  this  court  upon  the  appeal,  and  were,  in  fact, 
no  more  than  a  continuance  of  those  proceedings,  and  as  the  practice 
of  the  court  was  to  permit  a  bankrupt  at  the  cost  of  his  estate  to. 
dispute  the  bankruptcy, — and  further,  as  the  undertaking  of  the  solic- 
itors covered  only  such  costs  as  the  bankrupts  themselves  would  be 
liable  to  pay,  it  was  manifestly  unjust  that  those  gentlemen  should 
be  ordered  to  bear  costs  for  which  their  clients  would  not  be  respoa* 
sible.  If  the  court  should  make  any  such  order  as  that  asked,  it 
would  be  in  effect  to  fine  and  mulct  the  bankrupts  for  disputing  the 
adjudication, —  a  course  which  would  be  the  more  hard  as  the  court 
must  itself  have  thought  that  there  were  reasonable  grounds  for  such 
dispute,  as  it  gave  them  liberty  to  bring  the  action. 

Knight  Bruce,  L.  J.,  after  conferring  with  Turner,  L.  J.,  said :  We 
consider  the  fair  and  proper  course  to  be  taken  will  be  to  dismiss  this 
petition  of  appeal  without  costs,  and  to  leave  the  costs  of  the  action 
as  they  stand,  the  result  of  which  \9riU  be  that  Messrs.  Oliverson  and 
La  vie  will  be  liable,  under  their  undertaking,  to  pay  them.^ 


Ex  parte  Hunt  ;  In  re  M'Kenna. 

Julj  21,  and  Angnst  5, 1854. 

Scale  of  Costs  for  Sales  by  Tender  in  the  Country. 

Where  the  stock  of  a  bankrupt  had  been  sold  in  the  conntrj  by  tender,  the  coort  directed 
that  the  taxation  of  the  scale  of  charges  for  such  sale  shonld  be  the  same  as  adopted  in 
London,  namely,  a  scale  between  the  chai^ges  for  sales  by  auction  and  sales  by  ralnation. 

This  was  the  petition  of  Messrs.  Hunt,  accountants  at  Manchester,, 


^  During  the  ar&iiment,  the  court  asked  Mr.  Swanston  whether,  as  according  to  the 
old  practice  in  bankruptcy,  it  was  unusual  to  dismiss  a  bankrupt's  petition  to  supersede 
with  costs  lurainst  the  bankrupt,  it  was  not  usual  to  leave  him  exposed  to  the  conse- 
quences of  milure  of  proceedings  in  a  court  of  law,  even  when  the  court  gave  him 
leave  to  bring  an  action  to  try  toe  validity  of  the  bankruptcy  ?  The  leamea  counsel 
stated  that  such  was  his  view  of  the  practice,  speaking  upon  the  ioipression  of  the 
moment  There  was,  however,  he  beheved,  a  reported  case,  in  which  Lord  Eldon  bad 
directed  his  attention  to  the  subject 


COURTS  OF  CHANCERY,  1854.       337 

Ex  parie  Hant ;  In  re  M^Kenna. 

presented  by  way  of  appeal  from  a  decision  of  Mr.  Commissioner 
Skirrow,  by  which  he  had  tsixed  the  bill  of  costs  for  the  sale  by  tender 
of  the  stock  of  the  bankrupt  M'Kenna,  a  draper,  at  the  sum  of  462. 
6s.  11^,  that  being  the  scale  of  charges  for  such  amount  of  business 
had  it  been  effected  by  valuation.  It  appeared  that  at  Basinghall- 
street  there  were  three  scales  of  charge ;  namely,  that  where  the  sale 
was  by  auction,  which  was  the  highest,  that  where  it  was  by  tender, 
w^hich  was  lower,  and  that  where  it  was  by  valuation,  which  wtfs  the 
lowest.  In  the  present  case  the  charges  in  London  would  have  been, 
if  the  sale  had  been  by  auction,  82/.  Ss.  lid. ;  if  by  tender,  63/.  15^. 
"8(L ;  if  by  *valuation,  46L  6s,  llicL  In  the  country  districts  this  prac- 
tice had  not  been  adopted,  and  only  the  larger  and  smaller  scales 
were  recognized,  and  therefore  the  commissioner  had  taxed  the  bill 
at  the  sum  before  mentioned. 

Karslake,  in  support  of  the  petition,  stated  that  it  appeared  upon 
the  affidavits  that  the  sale  in  this  case  by  tender  had  been  beneficial 
to  the  estate  of  the  bankrupt 

[Knight  Bruce,  L.  J.     What  jurisdiction  have  we  ?] 

The  jurisdiction  appears  clear  in  this  way ;  by  the  83d  section  of 
the  old  act,  5  &  6  Vict.  c.  122,  the  settlement  of  bills  of  costs  of  per« 
sons  employed  in  the  bankruptcy  was  provided  for,  and  although  that 
section  does  not  appear  to  be  reenacted  in  the  Consolidation  Act,  12 
&  13  Vict.  c.  106,  yet  as  the  12th  section  of  that  statute,  the  words 
of  wtiich  are  very  extensive,  and  quite  sufficient  to  include  such  a 
matter  as  this,  the  court  has  authority  to  superintend  and  control 
all  matters  of  bankruptcy,  and  to  hear,  determine,  and  make  order 
in  any  matter  of  bankruptcy  whatsoever,  the  creditors  of  a  bank- 
rupt could  submit  their  demands  to  the  decision  of  the  commissioner, 
the  commissioner  forming  part  of  the  court,  and  that  being  so,  such 
submission  would  draw  with  it  a  right  of  appeal  to  your  lordshipife. 
The  practice  of  the  commissioner  taxing  bills  of  this  description  has 
become  universal,  and  cannot  now  be  objected  to ;  and,  indeed,  in 
this  case  nonobjection  is  made. 

[Knight  Bruce,  L.  J.  But  we  take  the  objection.  We  cannot  be- 
made  to  exercise  a  jurisdiction  which  the  statute  has  not  conferred 
upon  us.  The  section  of  the  consolidation  act  does  not  relate  to  the 
cases  of  tradesmen,  or  other  persons  employed  by  the  assignees,  and 
we  might  as  well  be  called  upon  to  affix  the  amount  of  remuneration 
to  be  paid  to  a  carter  for  removing  the  bankrupt's  goods  as  to  settle 
this  dispute.  There  is  a  bill  now  before  parliament  which  shows  that 
the  framer  does  not  consider  we  have  this  jurisdiction,  for  one  of  its 
clauses  proposes  to  confer  it.] 

The  petitioners  have  submitted  to  your  lordships'  jurisdiction,  as 
they  did  to  that  of  the  commissioner,  and  it  is  most  desirable  that 
this  court  should  examine  it  so  as  to  enable  the  petitioners  to  know 
what  scale  they  can  hereafter  charge  for  business  transacted  in  this 
particular  mode,  they  being  extensively  employed  in  such  ^^^  F^ 
and  they  confidently  submit,  that  the  commissioner  having  accep 
the  jurisdiction,  the  right  of  appeal  follows  as  a  matter  of  course- 
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LUtl€j  for  the  assignees. 

Knight  Bruce,  L.  J.  The  commissioner  has  been  kind  enough  to 
accept  the  jurisdiction,  but  that  does  not  rule  us.  We  have  no  juris- 
diction, and,  therefore,  we  shall  dismiss  the  petition  unless  the  peti- 
tioner shall  desire  to  take  thf  opinion  of  the  Lord  Chancellor,  in 
which  case  we  shall  satisfy  ourselves  with  abstaining  from  making 
any  order  at  all. 

Turner,  L.  J.  I  entirely  concur  in  the  view  of  the  law  taken  by 
my  learned  brother,  and  am  quite  wiUing  to  abstain  from  making  any- 
order  if  the  petitioners  wish  it 

Karslake.  The  petitioners  accept  that  oifer,  and  will  apply  to  the 
Lord  Chancellor. 

• 

August  5.  Karslake  renewed  his  application  before  the  Lord  Chan- 
cellor, urging  the  same  line  of  argument,  and  submitted  that  as  the 
assignees  were  themselves  anxious  to  have  the  opinion  of  the  court 
to  guide  them  hereafter  as  well  as  now,  and  as  the  petitioners  were 
willing  to  be  bound,  there  was  ample  jurisdiction. 

Little,  for  the  assignees. 

The  Lord  Chancellor,  (Lord  Cranworth.)  In  one  senisb  the 
petitioners  are  within  the  jurisdiction  of  the  court,  for  the  assignees 
substantially  ask  its  sanction  to  the  payment  of  the  bill  upon  a  certain 
scale,  and  the  petitioners  consent  to  be  bound.  Apart  from  that, 
however,  I  think  the  scale  of  allowance  ought  to  be  the  same  in  the 
country  as  in  London.  The  most  troublesome  mode  of  selling  is  by 
auction,  and  the  largest  scale  of  remuneration  is  allowed  for  it ;  the 
least  troublesome  mode  of  selling  is  by  valuation,  and  accordingly  the 
lowest  scale  of  charge  is  given.  An  intermediate  course  of  proceed- 
ing, namely,  that  by  tender,  is  a  very  useful  one  in  disposing  of  the 
"Stock  of  some  trades.  For  this  there  is  in  Basinghall-street  an  inter- 
mediate scale  of  charge,  and  I  consider  that  course  very  reasonable. 
Let  these  bills  be  settled  on  that  scale,  and  let  the  costs  be  paid  out 
of  the  estate. 
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IVFCORMICK  V.  Gabnett. 
M»7  2,  1854. 

Baron  and  Feme —  Wife^s  Equity  for  a  Settlement —  HusbafuPs  Dom* 

idle  —  Practice  —  Proof  of  Foreign  Law. 

A  fand  was  in  court  beloncine  to  a  married  woman,  she  and  her  husband  being  both  domi- 
ciled in  Scotland.  The  nusband  and  wife  had,  by  memorandum,  assigned  this  fond  to  a 
creditor  of  the  husband.  By  the  law  of  Scotland,  a  husband  is  absolutely  entitled  to  his 
wife's  personal  estate :  — 

Held,  that  the  wife  had  no  equity  for  a  settlement. 

Although  a  point  of  foreign  law  has  been  proTcd  in  this  country  and  acted  upon  in  reported 
cases,  the  courts  will  not  act  upon  such  decisions  without  the  law  being  proved  in  each 
case  as  it  arises. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Staart 
under  the  following  circumstances.  A  suit  was  instituted  for  the 
administration  of  the  estate  of  William  M'Cormick,  the  testator  in 
the  cause,  who,  by  his  will,  dated  the  14th  of  May,  1840,  bequeathed 
a  legacy  in  the  following  words :  '^  I  bequeathe  to  Mary  Macdonald, 
wife  of  John  Macdonald,  of  Ben  Nevis,  North  Britain,  distiller,  500/. 
sterling."  John  Macdonald  and  his  wife  were  both  domiciled  Scotch 
people. 

On  the  16th  of  July,  1847,  a  memorandum  of  agreement  was 
signed  by  John  Macdonald  and  his  wife,  by  which  they  agreed  that 
a  sum  of  5002.,  due  from  John  Macdonald  to  William  Macdonald, 
should  be  paid  by  means  of  this  legacy,  which  should  be  appropriated 
to  it  John  Macdonald  owed  the  testator  2002.,  and  on  the  legacy 
being  claimed  the  executors  required  a  set-off  against  the  legacy  in 
respect  of  this  debt  due  from  John  Macdonald  to  the  testator. 

On  the  28th  Februaiy,  1854,  the  cause  was  heard,  on  further  direc- 
tions, before  Vice-Chancellor  Stuart.  John  Macdonald  and  his  wife 
and  William  Macdonald  appeared  by  counsel,  and  asked  for  a  trans- 
fer of  the  legacy  to  William  Macdonald ;  but  his  Honor  ordered  a 
sum  of  bank  annuities,  equal  in  value  to  one  moiety  of  the  sum  dae 
for  principal  and  interest  in  respect  of  the  legacy,  to  be  cairied  over 
to  a  separate  account,  entitled,  ^^  the  account  of  Mary  Macdonald  and 
her  children,"  and  directed  the  dividends  to  be  paid  to  her  on  her 
separate  receipt  during  her  life  or  until  farther  order,  with  liberty  to 
apply  after  her  death ;  and  he  directed  that  the  other  moiety,  after 
dedueting  thereout  the  debt  of  200/.,  in  respect  of  which  the  set-off 
was  claimed  by  the  executors,  should  be  paid  to  William  Macdonald. 

From  the  above  decision  John  Macdonald  and  his  wife  and  Wil- 
liam Macdonald  joined  in  a  petition  of  appeal,  which,  after  setting 
forth  the  foregoing  facts,  prayed  that  the  decree  might  be  varied,  and 
that  the  court  would  direct  a  transfer  to  the  petitioner,  William  Mac- 
donald, of  so  much  of  the  fund  as  had  been  directed  by  the  decree  to 
be  carried  over  to  the  separate  account  of  Mary  Macdonald  and  her 
children.     An  affidavit  was  filed  to  show  that  there  had  been  no  set- 
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tlemeot  or  agreement  for  a  settlement  of  the  fund  in  question  either 
before  or  after  the  marriage  between  John  and  Mary  Macdonald.  It 
appeared,  also,  although  not  in  evidence,  that  a  Scotch  advocate  had 
given  his  opinion  upon  the  point  of  a  wife's  equity  for  a  settlement, 
in  similar  circumstances  to  those  above  set  forth,  and  had  declared 
that  she  possessed  no  such  right;  but  it  was  admitted  that  this  opin« 
ion  was  not  given  in  the  present  suit  or  with  reference  to  it.^ 

Craiff  and  Renshaw  appeared  for  William  Macdonald,  and  stated 
that  the  Vice-Chancellor  had,  upon  the  hearing  before  him,  refused 
to  grant  a  commission  for  the  examination  of  the  wife  of  John  Mac- 
donald on  the  ground  of  the  expense ;  and  although  the  wife  was  an 
applicant  by  counsel  with  her  husband  and  William  Macdonald  for 
the  payment  of  the  fund  to  the  latter,  his  Honor  had  directed  the  set- 
tlement to  be  made.  They  submitted  that  the  question  in  reality  to 
be  decided  was,  whether  the  wife  of  a  domiciled  Scotchman  had  any 
equity  for  a  settlement,  the  law  of  Scotland  being,  as  appeared  from 
the  opinion  of  the  Scotch  advocate,  that,  by  the  fact  of  marriage,  a 
husband  became  absolutely  entitled  to  the  whole  of  his  wife's  per- 
sonal estate  of  every  description ;  and  further,  that  as  the  law  of 
domicile  governed  the  case,  the  petitioners  were  well  grounded  in  their 
appeal.  Sawer  v.  Skute^  Anst  63;  Campbell  v.  Frenck,  3  Ves.  321 ; 
and  Dties  v.  Smithy  Jac.  544 ;  cited  in  Boper  on  Husband  and  Wife, 
Bright's  ed.  91.  They  also  referred  to  the  case  of  Lowe  v.  SniUh^ 
recently  decided  by  Vice-Chancellor  Kindersl^y,  in  which  the  court 
held  that  a  domiciled  Scotchwoman  had  no  equity  for  a  settlement 
It  was  in  that  case  that  the  opinion  of  the  Scotch  advocate,  on  which 
reliance  was  now  placed,  was  taken,  and  was  acted  upon  by  Vice- 
Chancellor  Kindersley ;  and  although  that  opinion  was  not  actually 
in  evidence,  it  was  submitted  that,  when  the  principle  of  foreigd  law 
had  been  acted  upon  in  cases  here,  it  would  be  adopted  in  subsequent 
cases.  That  undoubtedly  would  be  the  case  where  the  cases  in  which 
such  allegation  of  the  law  had  been  acted  upon  were  reported. 

[Knight  Bruce,  L.  J.  Any  other  case  cannot  decide  foreign  law 
as  a  matter  of  fact  here.  However  inconvenient  it  may  be  In  some 
cases,  it  is  a  rule  that  foreign  law  must  always  be  proved  in  each 
particular  case,  like  any  other  matter  of  fact  It  can  make  no  dif- 
ference that  a  particular  view  of  foreign  law  has  been  act^d  upon  in 
reported  cases.     The  matter,  as  a  matter  of  fact,  must  be  proved.] 

Renshaw  appeared  also  for  John  Macdonald. 

Daunepy  for  Mrs.  Macdonald. 

CairnSj  for  the  plaintiff,  offered  no  opposition. 

Kniqht  Bruce,  L.  J.     In  strictness,  as  the  petitioners  were  not 


1  Not  reported. 
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parties  to  the  administration  soit,  but  only  pethioneni  the  ptop 
of  decree  woald  have  been  to  cany  over  this  particular  fond  t 
rate  account  of  the  husband  and  wife.  Such  an  oider  as  that  now 
asked  is  not  regular.  I  have  already  said  that  the  court  cannot  take 
judicial  notice  of  what  the  foreign  law  is  upon  this  sobiect,  bnt  is 
obliged  to  treat  it  as  &  question  of  fact  That  being  80»  evidence  erf 
the  foreign  law  applicable  to  this  case  must  be  piodnced,  aind  upon  that 
being  done,  and  the  law  of  Scotland  being  proved  to  be  as  has  been 
here  asserted,  the  fund  will  be  paid  to  the  husband  and  his 


Turner,  L.  J.     Upon  the  opinion  of  the  Scotdi  counsel  being 
fied  to  be  as  stated,  the  decree  may  be  altered  as  prayed. 


Ex  parte  Macaulat  ;  Jk  re  The  Lancashibb  amd  Yorkshike  Bail- 
way  CoiCPANT. 

Jnlj  29, 1854. 

Railway  Company  —  Reinvestment  of  Money  far  Lands  taken — 

Leaseholds, 

Freehold  and  copyhold  h^reditamentB  were  taken  by  ft  railwB j  eompso  j,  and  the  waaej  paid 
into  conrt :  — 

Hdd^  that  the  money  oonld  not  be  rdnreslad  in  leasehold  |iropertj. 

Certain  freehold  and  copyhold  lands  were  taken  by  the  Lancashire 
and  Yorkshire  Bailway  Company  for  the  purposes  of  their  line  under 
the  powers  in  their  act  These  lands,  at  the  time  of  the  purchase, 
were  limited  in  strict  settlement  The  company  paid  the  pnrchase- 
money  into  court  The  parties  entitled  under  the  settlement  were 
desirous  that  the  money  should  be  laid  out  in  the  purchase  of  a  long 
leasehold  estate  for  a  term,  created  in  1637,  of  1,000  years,  at  a  very 
trifling  rent,  and  which  the  termor  held  without  impeachment  of 
waste.  The  rent  had  not  been  paid  for  many  years,  and,  although 
inquiry  had  been  instituted,  the  reversioner  could  not  be  discovered. 
By  the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  8  Vict 
c.  18,  it  is  directed  that  money  arising  from  the  sale  of  settled  estates 
to  a  company,  shall  be  laid  out  in  the  purchase  of  other  lands,  "  to 
be  conveyed,  limited,  and  settled  upon  the  like  uses,  trusts,  and  pur- 
poses, and  in  the  same  manner  as  the  lands  in  respect  of  which  such 
money  shall  have  been  paid,''  stood  settled  before  the  purchase.  The 
clause  in  the  company's  act  relating  to  reinvestments,  was  in  the 
same  terms. 

Dart^  in  support  of  the  application,  stated  that  the  point  had  been 
brought  before  Vice-Chancellor  Stuart,  who,  doubting  the  propriety 
of  making  the  order,  had  directed  that  the  question  should  be  sub- 
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mitted  to  their  lordships.  The  evidence  before  the  court  showed  that 
the  leasehold  land  proposed  to  be  purchased,  was  locally  situated  so 
as  to  be  held  very  advants^eously  with  the  remainder  of  the  settled 
property,  a  small  part  only  of  which  had  been  taken.  The  leasehold 
land  consisted  of  between  four  and  five  acres,  and  lay  between  the 
estate  and  the  road  leading  to  the  neighboring  village.  The  parties 
wished  the  land  to  be  assigned  upon  trusts  as  nearly  as  could  be  cor- 
responding with  the  uses  of  the  settlement.  One  of  their  lordships, 
(Lord  Justice  Knight  Bruce,)  when  a  Vice-Chancellor,  had  permitted 
a  reinvestment  of  money  produced  by  the  sale  of  freehold  lands  to  be 
made  in  copyholds  of  inheritance.  Re  Cannes  estate^  15  Jur.  3 ;  the 
Master  having  reported  in  favor  of  such  an  investment 

BacoHj  appeared  for  the  company. 

Knioht  Bruce,  L.  J.  We  think  that  the  words  of  the  act  ought 
to  be  adhered  to.  The  case  cited  has  gone  (Juite  far  enough,  and  we 
are  by  no  means  disposed  to  relax  the  rule  any  further. 

.  Turner,  L.  J.     The  application  must  be  refused. 


James  t;.  Bice. 

June  9, 1854. 

Usury — SecurUy  on  Land — Deposit  of  Deeds — Parol  Agreement'^ 

Equitable  Mortgage. 

Where  a  peraooi  at  the  same  time  that  he  eave  a  promissory  note  for  mon&y  borrowed  at  6^ 
per  cent  interest,  deposited  title  deeds  of  land  as  a  farther  secnritj,  and  upon  a  farther 
advance  entered  into  a  parol  agreement  with  the  lender  to  execute  a  mortgago  of  the  same 
lands  as  a  secnrity  for  toe  whole  amount  at  5/.  per  cent : — 

Edd,  that  although  (as  Idready  decided  by  one  of  the  Vice- Chancellors)  the  original  depout 
was  not  valid  as  being  obnoxious  to  the  usury  law,  (12  Anne,  stat  2,  c.  16,)  yet  that  the 
parol  agreement  created  a  good  equitable  mortgage  notwithstanding  that  Uie  deeds  were 
not  at  that  time  and  on  that  occasion  delivered  by  the  borrower  to  the  lender,  but  had 
remained  in  the  lender's  possession  from  the  time  of  the  former  transaction. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  "Wood, 
23  Eng.  Bep.  667,  where  the  facts  are  fully  stated. 

Prior^  for  the  plaintiif.  In  the  court  below  reliance  was  placed 
upon  Nixon  v.  PhiUips,  7  Exch.  Rep.  188 ;  s.  c.  8  Eng.  Rep.  531,  and 
the  observations  of  Parke,  B.,  in  Doe  v.  Eingj  11  Mee.  &  W.  333,  as 
showing  that  the  original  deposit  was  not  obnoxious  to  the  usury 
laws ;  but,  considering  their  lordships'  decision,  in  Ex  parte  Warring- 
ton, in  re  Leake,  3  De  Gex,  M.  &  6.  154,  s.  c.  19  Eng.  Rep.  26,  it 
seemed  hopeless  further  to  insist  upon  the  point.    It  was,  however, 
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bpen  to  the  plaintiff  to  insist,  it  being  admitted  that  time 
writing,  that  the  statute  of  firands  was  no  defence.  The  bill  had  bea 
takefn  pro  canfessoj  and  the  case  stood  in  the  same  poaitioo  as  if  the 
defendant  had  pat  in  his  answer  containing  an  admfawion  of  all  the 
allegations  and  statements  in  the  bill,  without  cJaiming  die  benefit 
of  the  statute  of  frauds,  and  in  sach  case  a  deoee  most  have  been 
made  in  the  plaintiff's  faTcnr.  The  case  of  Skmmer  ▼.  ITDomaUj  2 
De  Gex  &  Sm.  265,  showed  that  if  the  benefit  of  the  statute  is 
wanted,  it  must  be  expressly  claimed.  As  to  the  merits,  they  were 
all  in  the  plaintiff^s  favor;  and  although,  under  the  dicnmstaiioes, 
the  defendant  might  have  bronght  an  action  of  tiover  for  the  deeds, 
and  the  Court  of  Chancery  would  not  have  restrained  the  action ; 
still,  he  could  not  have  resorted  successfully  to  the  Court  of  Chancery 
for  its  aid  without  tendering  the  money  advanced  and  legal  interest. 
The  deeds  being  in  the  plaintiff^s  possession,  and  there  being  a  parol 
agreement  to  effect  a  mortgage,  that  agreement  operated  to  create  a 
new  and  good  equitable  mortgage  for  the  whole  amount  lent,  with 
legal  interest  at  5^  per  cent  A  delivery  back  to  the  defendant^  and 
a  redelivery  of  the  deeds  to  the  plaintiff^  were  wholly  needless,  as 
appeared  from  Ez  parte  Kensington,  2  Ves.  &  B.  79 ;  s.  c.  2  Rose, 
138,  and  Ex  parte  Nettleship,  2  Mont  D.  &  D.  124 ;  s.  c  10  Law  J. 
'  Rep.  (n.  s.)  Bankr.  67 ;  wHicb  it  was  proper  to  state  were  not  cited 
before  the  Vice-Chancellor.  He  cited,  also,  JEz  parte  Lloyd,  1  61.  Sc 
Jam.  389. 

Turner,  L.  J.  The  deeds  being  in  the  plaintiff's  hands,  and  there 
being  a  parol  agreement  to  execute  a  legal  mortgage  to  him,  we  are 
of  opinion  that  the  case  falls  within  the  principle  of  Ez  parte  Ken- 
sington, and  the  other  cases  cited,  and  that  the  plaintiff  is  entitled  to 
a  decree.  Upon  the  record,  therefore,  being  produced  in  court,  let 
there  be  the  usual  decree  as  upon  an  equitable  mortgage  upon  the 
footing  of  the  verbal  agreement  to  execute  a  mortgage. 

Knight  Bbuce,  Ij.  J.     That  is  my  view  also  of  the  case. 


Evans  v,  Evans. 

May  10,  1854. 

Practice  —  Demurrer. 

Where  a  question  had  been  decided  in  one  soit,  and  tiie  same  point  was  raised  between  other 
parties  in  another  snit,  the  coort,  upon  appeal,  declined  to  decide  the  case  upon  denuuier. 

A  QUESTION  arose  upon  a  will,  whether  certain  real  estates  passed 
by  an  appointment,  and  Vice-Chancellor  Kinderslev  decided  that 
they  did  not     The  same  point  upon  the  same  wiU  was  brought 
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before  the  court  by  another  party  interested,  bnt  who  was  not  a 
party  to  the  former  proceedings,  and  to  the  new  suit  demnrrers  were 
put  in.  His  Honor,  in  accordance  with  his  former  judgment,  over- 
ruled the  demurrers,  whereupon  the  defendant  appealed. 

Tripp  and  Pea/rson^  for  the  appeal. 

Daniel  and  Oreene^  for  the  bill. 

Knight  Bruce,  L.  J.  Lord  Hardwicke  in  an  old  case,  Brownsteord 
V.  Edwards^  2  Ves.  sen.  243;  remarked  that  "where  there  was  any 
doubt  he  would  not  determine  the  queRtion  upon  demurrer,  but 
would,  notwithstanding  the  inclination  of  his  opinion  might  be  in 
favor  of  the  demurring  defendant,  overrule  the*demurrer,  without  prej- 
udice to  such  defendant's  right  to  insist  upon  the  same  matter  of 
defence  by  way  of  answer."  This  I  consider  to  be  the  practice  of  the 
court ;  and  as  after  the  former  decision  of  the  learned  Vice-Chancellor 
it  is  impossible  to  treat  the  question  as  one  free  from  doubt,  I  mii&t, 
for  one,  decline  hearing  it  upon  demurrer. 

Turner,  L.  J.  I  quite  concur  in  that  vi^w.  The  order  will  be  to 
affirm  the  overruling  of  the  demurrers  without  prejudice  to  any  ques« 
tion,  and  reserve  the  costs  of  the  hearing  of  the  demurrers  both  before 
the  Vice-Chancellor  and  before  this  court 


Milne  v.  Gilbert. 

July  7,  1854. 

Willj  Construction  of — Intestate^ s  Husband —  Statute  of  JtHstribu* 

lions. 

A  testator  gaye  his  personal  estate  to  trostees  npon  trust  for  his  daughters,  for  their  respectiTe 
Uves,  in  equal  shares ;  and  if  any  die4  without  issue  their  shares  were  to  be  held  in  trust 
for  the  person  or  pcarsons  who  would  at  their  death  respectively  be  entitled,  as  next  of  kia 
or  otherwise,  to  their  respective  ^rsonal  estate  under  the  statutes  made  for  thedistribndon 
of  intestates*  effects,  and  in  the  same  proportions  and  manner  as  they  woold  be  entitled 
by  virtue  of  such  statutes  if  diey  had  then  respectively  died  intestate.  One  of  the  dangh- 
tors  died  without  leaving  any  cmld  surviving :  — 

Eddy  that  her  husband  was  not  entided  to  her  share. 

This  was  a  petition  presented  in  the  cause,  and  was  originally 
heard  by  the  Lords  Justices,  Lord  Justice  Knight  Bruce  and  Loid 
Cranworth,  for  the  late  Vice-Chancellor  Parker ;  it  was  now  brought 
on  by  leave,  in  the  nature  of  an  appeal  from  that  decision,  their  lord- 
ships having  dismissed  the  petition.  The  facts  were,  that  Richard 
Milne,  the  testator  in  the  above-named  cause  and  two  other  causes, 
by  his  will,  dated  the  13th  of  April,  1841,  after  directing  that  the 
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residae  of  the  proceeds  of  his  real  and  personal  estate  left  after  pay- 
ment thereout  of  his  debts  and  funeral  and  testamentary  expenses, 
and.  legacies,  should  be  iuvested,  declared  that  the  trustees  of  his  will 
should  stand  j;>osse8sed  of  one  ninth  part  thereof,  upon  trust  for  the 
children  of  the  testator's  nephew,  Thomas  Scholes  Withington, 
deceased,  by  Elizabeth  his  wife,  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years  or  die  under  that  age,  leaving 
lawful  issue  them  respectively  surviving,  and  who  being  a  daughter 
or  daughters  should  attain  that  age  or  be  married,  equally  to  be 
divided  between  or  amongst  them,  if  more  than  one,  share  and  share 
alike,  and  if  there  should  be  bi^t  one  such  child,  the  whole  for  such 
child.  And  the  testator  thereby  gave  the  following  directions  as  to 
the  shares  of  such  of  them  as  should  be  daughters ;  '<  And  my  will  is, 
and  I  further  declare  and  direct,  that  the  share  or  shares  in  the  same 
trust  premises  of  such  of  the  said  child^  of  the  said  Thomas  Scholes 
Withington,  deceased,  who  shall  be  a  daughter  or  daughters,  shall, 
upon  her  or  their  attaining  the  said  age  of  twenty-one  years  or  marry- 
ing, be  held  and  retained  by  the  said  trustees  or  trustee  for  the  time 
being  of  this  my  will,  upon  and  for  the  trusts,  intents,  and  purposes, 
and  with,  under  and  subject  to  the  powers,  provisos,  and  declarations 
following,  that  is  to  say,  upon  trust  from  time  to  time  to  receive  the 
dividends,  interest,  and  annual  produce  arising  from  the  share  of  each 
and  every  such  daughter,  of  and  in  the  said  trust  premises,  and  to 
pay  thereout,  or  (if  need  be)  out  of  the  capital  or  principal  of  such 
share,  the  yearly  sum  of  60/.  and  no  more  to  each  and  every  such 
daughter  until  she  shall  attain  the  age  of  twenty's/our  years,  and  to 
accumulate  the  surplus  income  arising  in  the  mean  time  from  each 
such  share  at  interest,  and  add  the  accumulations  to  the  principal ; 
and  after  such  daughters  respectively  shall  have  attained  the  age  of 
twenty-four  years,  to  pay  the  whole  of  the  said  dividends,  interest, 
and  income  thenceforth  arising  from  the  share  of  each  and  every  such 
daughter  and  the  accumulations  thereof  to  each  such  daughter  during 
her  natural  life ; "  (for  their  respective  separate  use  and  independently 
of  their  respective  husbands,  and  their  receipts  to  be  good  discharges ;) 
and  after  their  respective  decease,  <<upon  trust  to  pay,  assign,  and 
transfer  the  share  or  respective  shares  of  the  said  trust  moneys,  stocks, 
funds,  securities,  and  premises  in  which  such  daughter  or  daughters 
respectively  had  a  life  interest,  with  the  accumulations  aforesaid,  (if 
any,)  unto  her  and  their  respective  child  and  children,  to  be  equally 
divided  between  or  amongst  such  children,  (if  more  than  one,)  share 
and  share  alike ;  and  if  there  be  but  one  such  child,  the  whole  of  his 
or  her  parent's  share  to  be  in  trust  for  that  one  child ;  the  share  of 
each  and  every  such  child  being  a  son  to  be  vested  in  and  payable  to 
him  at  his  age  of  twenty-one  years,  or  being  a  daughter  at  her  age 
of  twenty-one  years  or  day  of  marriage,  which  shall  first  happen," 
(With  provisos  for  maintenance  and  education.)  "  And  in  case  any 
one  or  more  of  such  daughters  of  my  said  nephew,  Thomas  Scholes 
Withington,  as  aforesaid,  shall  die  without  leaving  any  child  who 
shall  live  to  acquire  a  vested  interest  in  her  or  their  said  share  or 
respective  shares  of  the  said  trust  premises  under  the  trust  last  aiore- 
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said,  then  the  share  or  shares  of  stich  daughter  or  daughters  respec- 
tively so  dying  shall  respectively  go  and  belong  to  and  be  held  in 
trust  for  the  person  or  persons  who  would,  at  the  time  of  the  decease 
of  such  daughter  or  daughters  respectively,  or  of  the  deq^ase  or  failure 
of  her  or  their  child  or  children  respectively  (whichever  event  shall 
last  happen)  be  entitled,  as  next  of  kin  or  otherwise,  to  the  personal 
estate  of  such  daughter  or  daughters  respectively,  under  the  statutes 
made  for  the  distribution  of  intestate's  effects,  and  in  the  same  pro- 
portions and  manner  as  they  would  be  entitled  by  virtue  of  such 
statutes  if  such  daughter  or  daughters  respectively  had  then  died 
intestate." 

The  will  then  contained  a  bequest  of  one  other  ninth  part  (subject 
to  any  annuity)  in  trust  for  the  children  of  Henry  Withington,  and 
in  that  bequest  the  trusts  for  daughters  after  their  respective  deaths 
were  declared  to  be  <<  for  th^  benefit  of  their  respective  issue,  and 
with  the  same  or  like  ultimate  trust  or  limitation  over  in  favor  of 
their  next  of  kin  in  default  or  failure  of  their  issue  respectively,"  as 
declared  with  respect  to  the  former  ninth  part.  The  testator  died  on 
the  18th  of  August,  1841,  whereupon  the  above-mentioned  suit  was 
instituted  for  the  administration  of  his  estate.  On  the  20th  of  Sep- 
tember, 1844,  Alice  Elizabeth  Eccles,  one  of  the  daughters  of  Thomas 
Scholes  Withington,  and  who  had  previously  married  Mr.  Eccles,  at- 
tained her  age  of  twenty-one  years,  and  her  share  of  the  trust  funds 
was  carried  over  to  a  separate  account.  She  died  in  June,  1862,  hav- 
ing had  issue  one  child  only,  which  died  an  infant  and  unmarried,  in 
her  lifetime.  liCttcrs  of  administration  w;ere  granted  to  her  husband, 
Mr.  Eccles,  and  the  suit  was  revived  against  him,  and  he  presented 
a  petition,  praying  that  the  fund  so  carried  to  the  separate  account  of 
his  deceased  wife  might  be  paid  out  to  him.  When  the  petition  was 
heard,  before  the  Lords  Justices,  on  the  5th  of  August,  1852,  their 
lordships,  as  before  stated,  dismissed  it. 

Elmsley^  ih  support  of  the  petition,  submitted  that  the  petitioner, 
Mr.  Eccles,  was  entitled  to  the  fund  under  the  words:  "  next  of  kin 
or  otherwise,"  contained  in  this  clause.  It  was  a  rule  of  construction 
that  a  meaning  should,  if  possible,  be  given  to  every  word  of  an 
instrument,  and  it  was  only  by  construing  this  clause  as  giving  the 
husband  a  title  to  the  fund,  that  effect  could  be  given  to  every  word 
in  the  clause.  The  only  way  to  give  effect  to  the  words  "  or  other- 
wise," was  to  read  the  clause  as  if  the  words  were  "  in  trust  for  the 
person  or  persons  who,  at  the  time  of  such  daughter  dying,  shall  be 
entitled  to  her  personal  estate  under  the  statute  for  the  distribution 
of  intestates'  effects  otherwise  than  as  a  person  or  persons  entitled 
as  next  of  kin  under  the  same  statutes."  All  persons  were  included 
in  the  words  "  next  of  kin  "  who  could  claim  under  the  statute,  save 
and  except  the  husband  or  wife  of  an  intestate  ;  and  as  the  case  pro- 
vided for  by  the  testator  in  this  clause  was  the  death  of  a  daughter, 
the  only  person  to  whom  the  words  "  or  otherwise  "  could  apply  was 
a  husband  surviving,  for  unless  that  were  so  the  words  "  or  otherwise" 
must  be  struck  out,  which  was  contrary  to  the  rule  of  construction 
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before  alluded  to.    A  husband  bad  a  right  at  common  law,  and  the 
legislature  did  not  intend  to  interfere  with  it,  for  it  being  supposed 
that  the  statute  22  and  23  Car.  2,  had  that  effect,  the  statute  of  frauds, 
29  Car.  2,  contained  a  clause  expressly  to  restore  such  right     From 
this  it  was  plain,  that  the  husband  had  a  right  under  the  statute  as 
he  had  at  common  law,  and  this  was  recognized  by  many  dicta  of 
eminent  judges,  although  it  was  admitted  that  it  was  not  so  expressly 
decided.    In  WUhy  y.  Mangles^  10  CI.  &  F.  251,  —  Lord  Gotten  ham 
observed :  <'  The  appellant  can  only  succeed  by  showing  that  the  term 
<  next  of  kin '  had,  by  a  technical  and  conventional  construction,  ob« 
tained  the  meaning  of  <  those  who  would  be  entitled  in  case  of  intes- 
tacy under  the  statute  of  distributions;'"  and  his  lordship  went  on 
afterwards  to  say :  ^  to  give  such  a  construction  to  the  words  would  be 
under  the  term  ^  next  of  kin '  to  include  persons  not  of  kin  as  well  as 
husband  and  wives."     From  this  it  wai  plain  that  Lord  Cottenham 
considered  husband  and  wif^  as  persons  who  were  entitled  to  shares 
in  an  intestacy  as  next  of  kin  under  the  statute  of  distributions.     In 
the  case  of  Brandon  v.  Brandon^  3  Swanst.  321,  Sir  Thomas  Plumer 
said :  ^^  the  word  <  family '  has,  for  the  same  reason,  received  the  like 
construction ;  and  with  a  like  exception  of  the  husband  and  wife,  and, 
therefore,  not  precisely  conformable  to  the  provisions  of  the  statute." 
It  had  also  been  long  before  observed  by  Lord  Hardwicke,  in  EUioU 
V.  CoUiery  3  Atk.  527 ;  s.  c.  1  Ves.  15 ;  <<  upon  the  equity  of  the 
statute  of  distributions,  this  court  makes  an  administrator  de  boms 
non  only  a  trustee  for  such  part  of  the  testator's  personal  estate  as  is 
undisposed  of  for  his  next  of  kin.     Therefore,  I  am  of  opinion  the 
husband's  representative  is  entitled  to  the  wife's  personal  estate,  and 
that  it  vested  in  ihe  husband  before  administration  was  taken  out." 
The  case  of  Cart  v.  Reesj  which  was  cited  in  Squib  v.  TF|^,  1  P. 
Wms.  381,  was  also  important      There  a  wife  died  possessed  of 
choses  in  action^  and  the  husband  who  survived  her  died  before  tak- 
ing out  letters  of  administration  to  her  estate,  and  then  the  next  of 
kin  of  the  wife  administered.   In  that  case.  Lord  Parker  was  reported 
to  have  said,  that  the  administrator  of  tbe  wife  was  but  a  trustee  for 
the  executor  of  the  husbemd,  '<  the  right  to  the  wife's  choses  in  action 
being,  by  the  statute  of  distributions,  vested  in  the  husband  as  next 
of  kin  to  the  wife ; "  and  the  report  went  on  to  say :  "  And  whereas 
there  is  a  proviso  in  the  Statute  of  Frauds,  29  Car.  2,  saying  that  the 
Statute  of  Distributions  shall  not  extend  to  the  estates  ox  feme  coverts 
that  die  intestate,  but  that  their  husbands  may  have  administration 
of  their  personal  estate  as  before  the  making  the  act ; "  and  his  lord- 
ship is  reported  as  observing  ^  that  this  clause  was  made  in  favor  of 
the  husband,  and  not  to  his  prejudice ;  so  that  it  was  intended  by  the 
parliament  that  the  husband  should  be  within  the  statute  of  distribu- 
tions, so  as  to  take  the  wife's  choses  in  action  as  to  his  benefit,  but 
should  not  be  within  the  same  as  to  his  prejudice ;  and  that  this  was 
not  a  new  point,  but  had  been  settled,  and  upon  very  good  reason ; 
for,  were  the  construction  to  be  otherwise,  the  husband  of  the  wife 
intestate  would  be  in  a  worse  case  than  the  next  of  kin,  though  ever 
so  remote,  which  was  not  the  intent  of  the  statute."     In  that  case 
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also,  Mr.  Vernon  cited  Lady  Aiscoagh's  case,  wherein  he  said  Lord 
Cowper's  opinion  was  the  same  with  Lord  Parker^Si  namely,  that 
''  the  wife's  choses  in  action  did  vest  in  the  hasband  by  the  statute 
of  distributions ;  so  that  since  this  resolution  the  right  of  administra- 
tion follows  the  right  to  the  estate,  and  ought,  in  case  of  the  hus- 
band's death  after  the  wife,  to  be  granted  to  the  next  of  kin  to  the 
husband  in  the  same  manner  as  it  is  granted  to  a  residuary  legatee." 
This  long  line  of  'dicta,  although  it  was  admitted  no  authoritative 
decision  could  be  added,  was  followed  by  the  settled  practice  of  the 
ecclesiastical  courts,  who  to  the  present  time  had  recognized  and 
acted  upon  the  doctrine ;  and  to  that  must  be  added  the  fact  that 
the  statute  1  Will.  4,  c  40,  (which  directed  that  the  residue  of  tes- 
tator's estates  should  be  held  by  executors  as  trustees  for  the  next  of 
kin,  unless  they  were  shown  to  be  intended  to  take  beneficially,) 
treated  the  husband  as  a  person  entitled  under  the  Statute  of  Distribu- 
tions. For  all  these  very  cogent  reasons,  and  the  more  especially  as 
the  testator  in  the  clause  in  question  had  not  inserted  the  word  ''  un- 
married "  as  applicable  to  the  daughters,  it  was  reasonable  to  suppose 
that  he  intended  the  husband  to  enjoy  the  rights  he  had  under  the 
statute,  and  that  was  the  construction  for  which  the  petitioner  con- 
tended. 

Hetherington  followed  on  the  same  side. 

Wigram  and  Ghldsmidj  for  the  next  of  kin  of  Mrs.  Eccles,  opposed 
the  petition,  and  argued  that  the  words  ^  or  otherwise  "  had  no  refers 
ence  to  the  husband  ;  that  the  6th  section  of  the  Statute  of  Distribu- 
tions contained  the  words  ^<  next  of  kindred,  or  those  who  legally 
represent  them,"  sho.wing  that  it  was  wholly  unnecessary  to  interpret 
the  words  ^  or  otherwise  "  as  applicable  to  the  husband ;  that  what- 
ever might  be  the  effect  of  the  dicta  which  had  been  cited,  they  were 
wholly  and  eifectuaUy  overruled  by  a  train  of  direct  decisions. 
Watt  V.  Watti  3  Ves.  244;  Oarriek  v.  Lord  Camden,  14  Ves.  372; 
Bailey  v.  Wright^  18  Ibid.  49 ;  Gholmondeley  v.  Lord  Ashbwrton,  6 
fieavr-86 ;  Eilner  v.  Leech,  10  Ibid.  362,  (which  cases,  together  with 
that  of  Elmsley  v.  Young,  2  Myl.  &  K.  780,  were  cited  at  the  former 
hearing.)  They  further  argued  that  the  title  of  a  husband  to  have 
letters  of  administration  granted  to  him  of  his  wife's  estate  was/«re 
mariti,  and  in  nowise  depended  upon  the  statute ;  that  the  statute  did 
not  extend  to  any  thing  relating  to  the  estate  of  2Lfeme  covert  dying 
intestate :  and  lastly,  that  if  the  appellant  were  to  succeed  in  his 
petition,  it  must  be  by  striking  altogether  out  of  the  clause  the  words 
**  under  the  statutes  made  for  the  distributioa  of  intestates'  effects." 

Elmsley  was  heard  in  reply. 

Turner,  L.  J.  In  this  case,  I  am  of  opinion  that  the  only  safe 
course  is  to  abide  by  the  words  of  the  will ;  there  is  no  other  means 
of  collecting  what  the  intention  of  the  testator  may  have  been,  but  by 
the  words  used  in  the  will.     Now,  the  disposition  we  have  here  to 
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coDsider  is,  in  the  events  Mshich  have  happened,  that  the  fand  is  to  go 
and  belong  to  and  be  held  in  trust,  for  the  person  or  persons  who 
were,  at  the  time  of  the  decease  of  Mrs.  Eccles,  entitled,  as  next  of 
kin  or  otherwise,  to  her  personal  estate  under  the  statutes  made  for 
the  distribution  of  intestates'  effects,  and  in  the  same  proportions  and 
manner  as  they  were  entitled  by  virtue  of  such  statutes.  From  that 
it  appears,  therefore,  that  before  any  person  can  daim  a  benefit 
under  the  clause,  he  must  show  himself  qualified  as  a  person  entitled 
at  the  death  of  Alice  Elizabeth  Ecdes,  either  as  her  ^  next  of  kin  or 
otherwise,  under  the  Statute  of  Distributions,"  and  in  no  other 
character.  The  question  is,  does  or  does  not  the  husband  possess  that 
qualification  ?  Now,  it  is  plain,  upon  the  face  of  the  Statute  of  Dis- 
tributions, 22  &  23  Car.  2,  c.  10,  that  that  statute  does  mention 
other  persons  than  the  next  of  kin  of  the  intestates ;  for  in  the  8th 
section  the  expression  is,  <<  the  next  of  kindred,  or  those  who  legally 
represent  them."  The  statute,  therefore,  affords  a  perfectly  clear  and 
plain  interpretation,  which  falls  in  with  the  very  language  of  this 
will ;  but  if  the  words  "  or  otherwise  "  had  not  been  so  open  to  ex- 
planation by  reference  to  the  language  of  the  Statute  of  Distributions, 
there  would  still  remain  the  question,  whether  the  husband  could 
possibly  come  in  without  being  a  person  entitled  to  take  under  that 
statute.  The  Statute  of  Distributions  particularly  excludes  the  idea 
of  the  husband  taking  under  it  The  difficulty  which  arose  under 
the  Statute  of  Distributions,  and  which  was  disposed  of  by  the 
Statute  of  Frauds,  was  not  whether  the  husband  bad  any  right  under 
the  Statute  of  Distributions,  but  whether  that  statute  had  not  taken 
away  the  common  law  right  of  the  husband.  It  ha^  been  said  that 
in  the  earlier  cases  upon  the  subject,  an  interpretation  has  been  put 
npon  the  words  ^  next  of  kin,"  as  used  in  the  statute,  as  entitling 
the  husband ;  or,  at  kast,  that  he  was  so  treated  in  the  earlier  cases* 
That,  however,  is  sufficiently  answered  by  Lord  Eldon's  observation 
in  Oarrick  v.  Lord  Camden^  where  he  says :  "  Whatever  may  have 
dropped  from  judges,  describing  the  husband  as  next  of  kin,  or  next 
legal  friend  of  his  wife,  the  tenor  and  bent  of  modern  decisions  go  to 
this :  that  if  a  husband  bequeathes  to  his  next  of  kin,  that  primd  facie 
does  not  include  his  wife;  and  it  is  quite  clear  that  if  a  married 
woman,  under  a  power  by  settlement,  bequeathes  to  her  next  of  kin,  it 
would  be  impossible  to  hold,  that  under  the  construction  of  such  a 
will,  without  more,  the  husband  would  take  as  sole  next  of  kin." 
Whatever  may  be  the  dicta  in  favor  of  the  husband,  occurring  in  the 
earlier  cases  upon  the  subject,  it  appears  to  me  that  the  whole  course 
of  the  modern  law  upon  the  subject  leads  to  a  different  conclusion. 
When  the  Statute  of  Distributions  is  represented  by  the  Statute  of 
Frauds,  as  expressly  excluding  the  right  of  the  husband,  how  can  it 
possibly  be  said  that  he  is  a  person  entitled  under  that  statute? 
Throughout  the  argument,  I  have  endeavored  to  guard  my  mind 
against  any  bias  arising  from  the  former  decision  of  this  court  ^P^ 
the  case.  I  entirely  concur  in  the  judgment  of  the  Lords  J?®*^^^ 
that  hearing.     See,  19  Eng.  Rep.  228.     My  own  opinion  is  i« 
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cordance  with  theirs,  and  I  think  this  petition  should  be  dismissed, 
with  costs. 

Knight  Bruce,  L.  J.    The  letter  of  the  instrnment  is  against  the 
husband,  and  the  spirit  is  not  with  him. 

Appeal  disffUssedi  toUh  cotts. 


»■■   ■ 


Senhouse  v.  Hall. 

Febmary  21»  1854. 

Practice  "^  Appeal  ^  Right  to  begin. 

Where  an  appeal  ia  brought  by  a  defendant  against  the  whole  decree,  accepting  as  to  costs, 

the  plaintiff  begins. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
presented  by  one  of  the  defendants,  excepting  as  to  the  matter  of 
costs. 

Bailyy  for  the  plaintiif,  proceeded  tb  open  the  appeal  in  support  of 
the  decree. 

« 
CampbeU  objected,  on  behalf  of  the  appellant',  claiming  the  right  to 
begin.  « 

Knight  Bruce,  L.  J.  Can  this  be  called  an  appeal  from  the 
whole  decree  ?     It  is  scarcely  worth  the  discussion. 

Turner,  L.  J.     It  is  by  no  means  free  from  doubt. 

Baily.  The  Lord  Chancellor  (Lord  Cottenham)  so  ruled  in  the 
case  of  Onslow  v.  WaUis^  13  Jur.  1085,  which  was  an  appeal  from  a 
decree,  excepting  as  to  costs;  and  his  lordship,  on  the  objection 
being  taken  by  the  appellants,  that  as  the  appeal  did  not  ask  to 
disturb  the  decree  as  to  costs,  it  was  not  an  appeal  from  the  whole 
decree,  directed  the  plaintiff  to  begin. 

Knight  Bruce^  L.  J.  It  appears  from  that  case  that  there  is  a 
rule  of  practice ;  and  as  that  is  so,  it  is  to  be  followed,  and  the 
plaintiff  will  begin. 

Palmer^  Glasse^  Graven  Bo^aUay^  Jones^  and  Riddell^^v/ere  the 
other  counsel  in  the  case. 
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Mj  19  and  34,  18M. 

WUl —  Copyhold —  Reversion —  Surrender  —  Revocation. 

A  testator  entitled  in  rerenion  to  copyhold  here^tamentB  and  in  possflesion  to  freehold 
hereditaments,  by  his  will  demised  and  bequeathed  all  the  freehold,  leasehold,  and  oopvhold 
estates  deyised  by  the  wUl  of  his  late  father  and  also  ail  his  estates,  freehold,  kasehold,  oi 
copyhold,  to  his  wife  for  her  life  or  widowhood  \  and  after  her  decease  or  second  marria^ 
he  devised  the  same  to  A,  B,  and  C,  three  of  his  children,  their  heirs,  executors,  adminis- 
trators, and  assigns,  forerer.  By  a  later  will,  which  commenced  with  tho  words :  "  This  is 
my  last  will  ana  testament,"  the  testator  gave  the  whole  of  his  real  and  personal  estate  to 
his  wife  for  life,  and  after  her  decease  he  gave  all  his  property,  personal  estate,  and  effects 
to  all  his  children  eqnidly,  except  his  eldest  son :  — 

Edd,  that  die  second  will  did  not  revoke  the  devise  of  the  copyhold  estate  contuned  in  the 
first  wilL 

This  was  an  appeal  from  a  decision  of  Vice-Chancelior  Wood. 
Thomas  Freeman,  at  the  time  of  making  his  will,  in  1804,  was 
entitled  to  the  reversion  of  copyhold  hereditaments,  held  of  the  manor 
of  Bromyard,  and  to  freehold  hereditaments  in  possession.  By  his 
will,  dated  the  18th  of  Jane,  1804,  he  directed  the  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  charged  the  same  on 
his  estate  and  effects ;  and  then,  after  saying  that  his  eldest  son,  Ed- 
ward Bellingham,  was  well  provided  for,  the  will  proceeded  as  fol- 
lows :  <<  I  give,  devise,  and  bequeathe  unto  my  wife,  Elizabeth  Free* 
man,  for  her  life,  in  case  she  shall  not  marry  a^in,  subject  as  herein- 
after mentioned,  all  the  estate,  right,*tide,  and  interest  which  I  have 
of,  in,  or  to  all  and  every  of  the  freehold,  leasehold,  and  copyhold 
estates  ^ven  and  devised,  by  the  will  of  my  late  father,  to  my  brother, 
Edward  Freeman,  with  remainder  or  reversion  to  the  right  heirs  of 
my  said  late  father  in  default  or  failure  of  issue  of  my  said  brother, 
Edward ;  and,  also,  all  and  every  other  estate  and  estates  whatsoever 
and  wheresoever,  freehold,  leasehold,  or  copyhold,  and  to  which  I 
have  any  right  or  title  whatsoever,  in  possession,  reversion,  remainder, 
or  expectancy,  to  hold  to  my  said  wife  and  her  assigns,  for  her  life, 
subject  to,  and  I  do  hereby  Subject  and  charge  the  said  premises,  and 
every  part*thereof,  so  as  aforesaid  given  to  my  said  wife,  with  the 
breeding-up,  maintaining,  and  educating  of  my  two  younger  sons, 
Thomas  Dew  Freeman  and  John  Freeman,  and  my  daughter,  Eliza 
Freeman ;  and  from  and  immediately  after  the  decease,  or  second 
marriage  of  my  said  wife,  which  shall  nrst  happen,  I  give,  devise,  and 
bequeathe  all  the  aforesaid  messuages,  tenements,  lands,  estates,  and 
premises  unto  my  said  two  younger  sons,  Thomas  Dew  Freeman 
and  John  Freeman,  and  my  daughter,  Eliza  Freeman,  their  heirs, 
executors,  administrators,  and  assigns  forever." 

The  testator  afterwards  made  another  will,  dated  the  25th  of 
August,  1807,  in  the  following  not  very  intelligible  words :  '*  This  is 
the  last  will  and  testament  of  me,  Thomas  Freeman,  of  the  White- 
house,  in  the  parish  of  Suckley,  and  county  of  Worcester,  gentleman. 
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Whereas,  in  and  by  the  will  of  my  late  father,  Thomas  Freeman, 
deceased,  my  eldest  son,  Edward  Bellingham  Freeman,  will  become, 
upon  my  decease,  entitled  to  all  my  freehold  estates,  which  will  make 
an  ample  provision  for  him ;  now,  I  do  hereby  give  and  bequeathe  to 
my  wife,  Elizabeth  Freeman,  for  and  during  the' term  of  her  natural 
life,  all  and  singular  the  stock,  crop,  and  effects,  both  real  and  personal 
estates,  of  what  nature  or  kind  soever;  and  from  and  after  her 
decease,  I  leave  and  bequeathe  all  my  crop,  property,  personal  estate, 
and  effects,  of  what  natore  or  kind  soever ;  and  from  and  after  her 
decease,  I  do  give  and  bequeathe  all  and  every  my  child  or  children, 
(except  the  said  Edward  Bellingham,)  who  shall  or  may  be  living  at 
the  time  of  my  decease,  to  be  equally  divided  between  them,  share 
and  share  alike.  And  1  make,  nominate,  declare,  and  appoint  my 
wife  sole  executrix  of  this  my  will.  In  witness  whefeof,  I  have  here- 
unto set  my  hand  and  seal  the  25th  of  August,  1807. 

"  Thomas  Freeman." 

The  testator  died  in  September,  1807.  There  had  not  been  any 
surrender  of  the  copyholds  to  the  use  of  his  will.  There  was  no  cus- 
tom of  the  manor  as  to  the  surrender  of  the  reversionary  interests  in 
copyholds.  The  testator  left  his  widow  and  Edward  Bellingham 
Freeman,  his  eldest  son  and  heir  at  law,  and  heir  according  to  the 
custom  of  the  manor  of  Bromyard,  and  the  three  younger  children 
mentioned  in  the  first  will,  Thomas  Dew  Freeman,  John  Freeman, 
and  Eliza  Freeman,  surviving.  He  also  left  two  other  children,  bora 
after  the  date  of  the  first  will,  Louisa  Freeman  and  Mary  Ann  Free- 
man. The  testator's  widow  died  in  1827,  and  in  October,  1851,  Ed- 
ward Freeman,  the  tenant  for  life  of  the  copyholds,  died,  when  the 
reversion  of  the  copyhold  hereditaments  fell  into  possession,  and  there- 
upon, Edward  Bellingham  Freeman  brought  an  action  of  ejdbtment 
for  the  recovery  of  them.  To  restrain  this  action,  and  to  have  the 
want  of  a  surrender  to  the  use  of  the  will  supplied,  were  the  purposes 
for  which  the  suit  was  instituted.  The  plaintiffs  to  the  bill,  as 
amended,  were :  Thomas  Dew  Freeman,  the  real  representative  of 
John  Freeman,  (who  had  died,)  and  Eliza  Freeman,  the  three  devisees 
of  the  will  of  1804 ;  and  the  defendants  were  the  real  representatives 
of  Edward  Bellingham  Freeman,  (who  had  also  died,)  and  Louisa 
Freeman,  and  Mary  Ann  Freeman,  the  two  younger  children.  The 
cause  was  argued  before  Vice-Chancellor  Wood,  who  held '  that  the 


^  When  the  case  waa  first  argaed,  before  Vice-Chancellor  Wood,  it  had  not  been 
ascertained  whether  there  was  any  custom  of  the  manor  as  to  the  surrender  of  rever- 
sionary interests  in  copyholds,  and  the  parties  to  the  suit  were  not  the  parties  as  finally 
arranged  by  amendment  by  his  Honor's  direction.  The  principal  passages  of  his  judg- 
ment delivered  on  the  Ist  of  March,  1854,  and  reported  1  Kay,  486,  were  as  follows : 
"  I  am  prepared  to  state  my  view  of  this  case,  assuming  the  second  will  to  be  inopera- 
tive as  to  tne  copyholds.  On  Uie  assumption  that  the  copyholds  did  not  pass  by  the 
second  document,  I  should  be  of  opinion  that  the  second  document  had  not  revoked 
the  first  *  *  After  considering  this  matter  a  good  deal,  it  not  being  by  any  means  a 
clear  question  or  easy  of  solution,  and  there  being  no  precise  authorities  upon  it,  it 
strikes  me  in  this  way :  all  the  authorities  lay  down  this,  that  a  will,  as  it  is  called,  of 
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second  will  did  not  operate  to  revoke  the  devise  of  the  copyholds 
contained  in  the  first,  there  being  freehold  property  upon  which  the 
general  devise  contained  in  the  second  will  could  operate,  and  from 
that  decree  the  customary  heir  appealed. 


copyholds,  is  in  truth  no  will  at  all,  it  is  a  mere  appointment  or  direction  how  the  copy- 
hold property  should  go,  which  has  been  surrendered  to  the  naes  of  the  wilL    That  is 
laid  aown  in  several  authorities,  bat  most  particularly  in  the  case  of  Brodie  v.  Barry, 
2  Yes.  &  B.  127.    The  learned  judge  there,  in  speaking  of  Scotch  estates,  compares 
it  to  the  case  of  a  devise  of  copvhoms,  which,  he  says,  m  effect  is  merely  an  appoint- 
ment of  the  use  of  the  copyholds ;  and  in  Carey  v.  Askew,  2  Bro.  C.  C.  58,  it  was  held^ 
that  a  will  wholly  unattested  was  ^ood  to  declare  such  uses.    Looking  at  the  question 
in  that  point  of  view,  I  have  considered  the  analogr  of  appointments,  and  I  can  find 
no  case  upon  the  subject    But  upon  principle,  if  mere  were  power  to  appoint  by  will, 
and  if  an  appointment  were  made  by  a  will  which  was  a  good  appointment,  referring 
to  the  power  and  giTin^  the  property  and  containing  other  devises,  and  if  subsequently 
there  were  another  will  declared  to  be  the  partes  will,  giving  all  his  real  estate  and 
not  revoking  any  previous  instrument,  I  think  it  would  oe  extremely  difficult  to  hold 
that  the  actual  appointment  made  by  the  first  will  was  in  effect  revoked.    The  aigu- 
ment  upon  it  would  be,  that  the  testator  calls  the  latter  will  his  ^  last  will,"  and  affects 
by  that  to  dispose  of  the  whole  of  his  property ;  and  that,  therefore,  he  may  be  assumed 
to  be  giving  a  testamentary  direction  for  all  that  he  wished  to  be  done  after  his  death, 
but  not  having  mentioned  again  that  which  he  had  mentioned  in  a  former  instrument, 
and  not  having  asain  made  an  appointment,  it  would  be  ursed,  that  he  purposely 
omitted  that  for  wnich  he  had  given  precise  directions  in  a  former  instrument,  and 
meant  to  die  without  exercising  the  power.    StiU,  I  think  it  would  be  very  strong  to 
hold  that,  with  reference  to  an  instrument  which  is  affecting  only  to  dispose  of  all  that 
is  his  own.    I  cannot  decide,  because  he  had  disposed  of  all  that  was  his  own,  and 
omitted  to  do  that  which  he  had  done  in  a  former  instrument,  namely,  to  dispose  of 
that  which  was  not  his  own,  that  he  had  in  efi'ect,  though  not  in  words,  revoked  his 
previous  disposition  of  that  wluch  was  not  his  own.    Therefore,  when  the  testator  here 
made  a  d^se  by  the  first  instrument,  ^ving  the  copyholds  in  plain  terms,  he  was  in 
truth  doing  that  which  the  court  says,  in  iavor  of' younger  ohikuen,  the  heir  shall  be 
bound  to  complete ;  and  if  the  second  will  did  not  pass  these  copyholds,  upon  which  at 
this  moment  Isay  nothing,  as  I  am  onl^  taking  it  for  the  purpose  of  the  argument,  the 
heir  would  be  bound  to  complete  the  disposition  by  the  first  will  in  favor  of  i^ose  to 
whom  the  copyholds  were  thereby  expressly  devised.    There  is  another  thing  to  be 
considered.    The  case  of  Church  v.  ifundy,  12  Yes.  426 ;  s.  c.  15  lb.  396 ;  shows  that 
there  was  a  good  deal  of  discussion  upon  the  question  of  what  die  effect  is,  where  a 
revendon  in  copyhold  property  is  disposed  of.    That  case  was  argued  by  Sir  Samuel 
Bomilly  without  effect  oefore  Sir  William  Grant  at  the  Bolls,  where  the  bill  was  dis- 
missed altogether ;  but  this  decree  was  reversed  by  Lord  Eldon.    Before  Sir  William 
Grant  two  points  were  raised :  First,  that  this  being  a  reversion  of  the  copyholds,  there 
could  not  be  a  surrender  to  the  use  of  the  will,  and,  therefore,  no  surrender  being 
required,  there  was  no  necessity  for  the  distinct  indication  of  an  intention  to  pass  the 
copyholds,  which  is  made  by  a  surrender.    Sir  William  Grant's  answer  to  that  was : 
Supposing  a  surrender  not  to  be  requisite,  it  cannot  be  said  that  not  doing  any  thing 
one  way  or  the  other  can  be  expressive  of  any  intention,  and,  therefore,  that  argument 
could  not  be  of  any  assistance ;  and  further,  he  held  upon  the  authority  oi  Roe  v.  Avis, 
4  Term  tlep.  605,  that  the  reversion  did  not  pass  under  any  circumstances ;  and  ho 
dismissed  ihe  bilL    Lord  Eldon  was  dissatisfied  with  that  decision,  and  directed  an 
inquiry  whether  there  was  any  freehold  which  did  pass,  because,  if  there  were  no  free- 
holds he  should  not  follow  Roe  v.  AvU,  but  should  hold  that  the  copyholds  passed  by 
the  will ;  and  he  gave  attention  to  the  point  of  the  interest  being  a  reversion,  because 
he  directed  an  inquiry  whether  the  reversion  was  devisable  by  custom  without  a  sur- 
render." ,     -  -Kinrcli. 
The  second  judgment  of  Vice-Chancellor  Wood,  pronounced  on  the  24th^^^  jj 
1854,  (after  the  Ml  bad  been  amended,  and  the  non-existence  of  «23^,,^"?^-gqe4^ 
leversiona  had  been  inquired  into,  and  after  the  case  had  been  partiauy  rw«*    ^ 

30* 


354   .     COURTS  OF  CHANCERY,  1854. 

Freeman  p.  Fieeman. 

James  and  Metcalfe,  for  the  plaintiffs,  in  sapport  of  the  decree  of 
the  court  below.  The  second  will  does  not  revoke  the  first,  excepting 
so  far  as  the  second  is  inconsistent  with  it;  and  the  mere  fact  that  the 
second  commences  with  the  words :  ^^  This  is  the  last  will,"  is  of  no 


reported  in  1  Eay,  492,  was  as  follows :  '*  I  considered  this  qaestion  a  good  deal  on  die 
former  occasion ;  and  now  haTing  had  the  benefit  of  an  argument  upon  it,  the  opinion 
which  I  was  at  first  inclined  to  form  has  been  confirmed.    I  test  the  matter  in  this  waj. 
Suppose  that  the  parties  interested  in  the  second  will  aloue  had  filed  this  bill  gainst 
the  neir  of  the  testator,  I  think  that  he  would  have  a  conclusive  answer  to  them.    There 
is  nothing  in  this  instrument  which  indicates  an  intention  which  a  court  of  equity  will 
recognize  as  passing  copyhold  property.    I  do  not  think  that  the  words  of  the  recital^ 
that  the  testator's  eldest  son  would,  upon  his  decease,  become  entitled  to  all  his  freehold 
estates,  which  would  make  an  ample  provision  for  him,  followed  by  a  gifl  of  all  the 
testator's  real  and  personal  estates,  enable  me  to  hold  that  there  is  a  sufficient  expression 
of  intention,  from  that  recital  alone,  to  pass  these  copyhold  estates  by  the  subsequent 
devise.    The  test  is,  will  the  persons  claiming  under  mat  devise  give  up  the  freehold 
estate  on  the  ground  of  the  previous  recital  ?    If  it  be  angued  tlukt*the  clear  intention 
was,  assuming  Edward  Bellingham  Freeman  to  take  all  the  freeholds,  that  the  copy- 
holds would  pass  by  the  general  devise ;  then,  following  that  argument  out,  the  inten- 
tion must  have  been  not  to  pass  by  that  general  devise  those  freehold  estates  of  the 
testator  which  Edward  BelUngham  Freeman  did  not,  in  fact,  take  under  the  fiither^s 
wilL    In  truth,  it  is  a  mistake  in  the  recital ;  but  there  is  no  doubt  that  those  freehold 
estates  which  Edward  Bellinsham  Freeman  did  not  take  passed  by  this  general  devise ; 
And,  therefore,  as  there  are  those  freehold  estates  upon  wnich  it  can  operate,  it  does 
not  pass  the  unsurrendered  copyholds.    For  the  only  ground  on  which  tne  court  allows 
^neral  words  to  pass  unsurrendered  copyholds  is,  just  as  in  cases  of  powers,  if  there 
IS  nothing  else  upon  which  the  devise  can  operate,  the  copyholds  pass,  or  the  power  is 
exercised,  ut  res  magis  valeat  quam  pereat ;  out  if  there  is  any  thing  else  that  can  sat- 
isfy the  words,  the  power  is  not  exercised,  nor  do  the  copyholds  pass.    It  is  said  that 
these  two  instruments  must  be  taken  together  as  one  will ;  and  then,  as  on  the  fiu;e  of 
the  first  an  intention  is  clearly  expi'esscd  to  pass  copyholds  by  that  description,  the 
subsequent  part  of  which  must  be  considered  the  same  instrument,  simply  modifies,  in 
some  aegree,  the  disposition  of  the  copyholds  which  was  previously  made.    But  the 
difficulty  is,  that  the  second  instrument,  giving  it  that  sense,  would  be  an  entire  altera- 
tion, anii,  in  fact,  a  revocation  of  the  interests  given  by  the  former  to  the  testator's 
three  children,  Thomas,  John,  and  Eliza  Freeman,  two  fifths  of  which  would  be  taken 
away  from  them  and  given  to  the  testator's  two  other  children.    The  second  devise 
would  be  simply  inconsistent  with  the  former,  and  the  tWo  wills  could  not  fairly  be  con- 
sidered to  stand  together  qua  wills.    The  ground  of  my  former  decision  was,  that  I 
considered  a  will  to  operate  as  a  disposition  of  copyholds  in  the  nature  of  an  appoint- 
ment.   Sir  W.  Grant  states  it  to  be  exactly  analogous.    The  testator  does  not  uevise 
the  copyholds :  he  declares  the  uses  of  the  surrender  only.    In  this  case,  the  first  in- 
strument appears  to  me  to  be  clearly  an  appointment  of  these  uses,  and  the  second 
instrument  does  not  revoke  this  as  against  the  heir  or  other  parties.    No  intention  is 
expressed  of  altering  in  any  way  those  limitations.    Following  out  the  analogy,  the 
case  would  stand  thus :  supposing  a  party  having  a  power  of  appointment  over  estate 
A,  and  possessing  also  another  estate  B,  hy  his  will  appointed  estate  A  to  go  to  three 
of  his  children,  and  gave  and  devised  all  his  real  estates,  not  usins  the  word  *■  rest '  or 
*  residue,'  to  his  other  children,  no  one  could  doubt  that  the  two  things  would  be  con- 
sistent   If  I  regard  these  two  instruments  as  one  wUl,  I  must  put  that  interpretation 
upon  them.    It  would  be  inconsistent  to  find  a  devise  to  three  of  the  children,  and 
then  of  the  same  property  to  all  five ;  rather  than  that,  I  must  give  a  legal  effect  to  the 
'first  devise  of  the  copyholds.    The  testator  has  named  the  three  children  in  the  devise 
to  them,  and  has  only  given  his  own  real  estate  to  aU  his  children.    The  two  things  can 
stand  together  in  that  way.    There  is  no  indication  of  an  intention  to  give  the  copy- 
holds to  tiie  five  children.    That  is  the  fallacy  of  the  aigument  upon  the  second  wuL 
It  is  argued,  that,  because  in  a  prior  part  of  the  instrument,  or  in  the  former  will,  there 
18  evidence  of  intention  sufficient  to  enable  the  court  to  supply  a  surrender  to  the  uses 
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importance,  for  the  same  question  arose  and  was  so  decided  in  the 
case  of  Thomas  v.  Evans,  2  East,  488 ;  where  the  judges  said  that 
such  words  were  merely  words  of  form,  and  signified  no  more  than 
that  the  latter  instrument  was  the  last  in  order  of  time.  The  same 
case  decides  that  two  wills,  or  two  instruments  purporting  to  be  two 
wills,  may  well  stand  and  be  interpreted  together  if  there  be  property 
on  which  each  can  operate,  and  if  the  latter  does  not  contain  a  dis- 
position of  the  same  property  as  was  included  in  the  first,  incon- 
sistent with  the  disposition  contained  in  it.  That  is  expressly  stated 
by  Lord  EUenborough,  who  says  \  ^  It  is  not  enough  to  say,  that  by 
making  this  bill  in  terms  large  enough  to  include  all  his  property,  he 
must  therefore  have  meant  to  revoke  the  former  will,  unless  it  can  be 
shown  that  he  has  made  a  disposition  of  the  same  property  incon- 
sistent with  it."  In  the  present  case  the  testator  had  freehold  estates 
whereon  the  second  will  could  operate,  and  therefore  there  is  no  neces- 
sity whatever  to  hold  that  the  same  will  should  operate  upon  the 
copyholds.  The  reasoning  in  the  cases  of  Church  v.  Mundt/,  15  Ves. 
396 ;  WefUtoorth  v.  Cbx,  6  Madd.  363 ;  and  Allen  v.  Anderson,  5  Hare, 
163,  was  also  relied  upon.  Judd  v.  Pratt,  15  Ves.  390 ;  Byas  v.  Byas, 
2  Ves.  sen.  164,  and  Sampson  v.  Sampson,  2  Ves.  &  B.  337,  were 
also  cited. 

BoU  and  Clarke,  for  the  defendants,  the  two  younger  children. 
The  words  of  the  second  will  are  quite  sufiicient  to  pass  real  estate, 
and  therefore  copyholds  which  had  been  surrendered  to  the  use  of  the 
will,  where  such  surrender  is  necessary.  Had  the  second  will  been 
the  only  instrument  in  question,  the  court  would  have  supplied,  were 
it  necessary,  a  surrender  to  its  uses.  As  the  two  wills  are  in  a  great 
degree  consistent  with  each  other,  varpng  the  devise  of  the  copyholds 
from  one  in  favor  of  three  younger  children  to  one  in  favor  of  five 
younger  children,  (the  exclusion  of  the  eldest  son  being  steadily  kept 
in  view,)  in  such  case  the  court  would,  were  it  necessary,  supply  a 
surrender  in  favor  of  the  objects  contemplated  by  the  second  will,  and 
therefore  it  will  hold  that  the  copyholds  passed  bv  the  second  will. 
That  the  word  <' property"  will  pass  real  estate  is  aecided  by  Doe  d. 
Wall  V.  LangUxnas,  14  East,  370 ;  and  that  the  two  instruments  may 
form  ooe  will,  is  plain  from  Hitchins  v.  Basset,  2  Balk.  591,  The 
younger  children  ought  to  be  included  in  the  benefit  of  the  devise  in 
the  second  will. 


of  that  disposition,  therefore,  there  being  in  another  part,  or  rather  in  the  latter  will, 
a  disposition  which  alone  would  not  indicate  such  intention  sufficiently,  I  am  to  take 
the  indication  of  intention  which  is  given  by  the  former,  and  is  not  given  b^  the  latter, 
in  order  to  supply  a  surrender  to  the  uses  of  the  latter  devise.  But  the  intention  is 
indicated  on  benalf  of  the  objects  of  the  former  gift,  and  not  on  behalf  of  the  objects 
of  the  latter,  either  as  against  the  former  devisees  or  the  testator's  heir.  The  ^^ 
is,  that  these  copyholds  passed  by  the  furst  instrument ;  and  I  am  bound  in  ^^^J^^^ 
whatever  may  be  my  own  opinion  of  the  singular  result  of  the  decided  cases,  th»  ^^^ 
second  will  sunply  operated  on  that  prop  . .  *    ..     ^  ^.-^  ^^  ^«.Am 

not  upon  the  copyhdds  which  passed  by 
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Chandlessj  for  the  customary  heir,  the  appellant      The  second 
instrument  is  plainly  a  substantive  will,  and  cannot  be  treated  as  a 
codicil  to  or  part  of,  or  a  continuation  of  the  former  instrument,  as  is 
clearly  shown  by  the  initiatory  words :  ^'  This  is  the  last  will  and 
testament  of  ma"     That  it  was  intended  to  be  a  substantive  will, 
and  to  be  operative  in  lieu  of  any  former  will,  is  equally  plain  from 
the  fact  that  it  affects  to  dispose  of  all  his  real  estate,  and  does,  in 
fact,  dispose  of  the  whole  of  the  testator's  freehold  and  p^^onal 
estate,  the  words  employed  being  ample  to  include  all  freehold  estate. 
That  such  words  do  create  a  revocation  was  held  in  Plenty  v.  fVestf 
1  Robert  264.     That  being  so,  the  two  instruments  are  wholly  incon- 
sistent,  for,  by  the  former,  be  gives  all  his  real  estate  in  one  way,  and 
by  the  latter  he  affects  to  give  all  his  real  estate  in  another  way.    The 
inevitable  result  is,  that  the  second  will  being  operative  over  the  free- 
holds revokes  the  former,  and  as  a  consequence,  the  copyholds,  there 
being  no  surrender,  have  not  passed ;  and  as  the  words  of  the  second 
will  do  not  contain  any  reference  to  copyholds,  the  court  will  not 
supply  a  surrender.     It  is  no  objection  to  the  operation  of  the  second 
will  as  a  revocation  of  the  first,  that  it  does  not  contain  any  words 
directly  declaring  the  intention  of  the  testator  that  such  should  be  the 
case.     The  practice  is  a  modern  invention,  and  has  arisen  from  the 
redundancy  of  expression  in  modern  conveyancing,  adopted,   no 
doubt,  since  lands  became  the  general  object  of  devise,  from  the  com- 
mendable desire  of  distinctly  showing  the  testator's  intention.     It 
appears  that  in  the  collection  of  wills  published  by  Mr.  Maddock, 
ranging  from  the  beginning  of  the  tenth  century  to  the  beginning  of 
the  sixteenth,  there  is  no  instance  of  the  introduction  of  a  clause  of 
revocation  of  former  wills.    U  a  second  instrument  be  manifestly 
contrary  to  a  first,  both  professing  to  be  wills,  there  will  be  a  revocap 
tion  of  the  first     Coward  v.  Marshal^  Cro.  Eliz.  721 ;  and  such  is  the 
case  in  the  matter  before  the  court     The  judges  held  in  Seymor  v. 
Nosworihy^  Hardres,  374,  that  between  two  wiBs,  if  the  matter  stand 
indifferenter^  a  revocation  will  not  be  suffered  of  a  will  solemnly  made. 
But  here  the  matter  is  any  thing  but  of  that  nature,  for  the  disposi- 
tions in  the  second  instrument  are  essentially  different  from  those  in 
the  first     The  distinction  between  wills  and  codicils  is  especially 
remarked  upon  by  the  court  in  the  case  of  Crosbie  v.  Mctcdcmal^  4 
Ves.  610;  where  it  is  observed:    <' There  is  a  great  distinction 
between  wills  and  codicils  in  this  respect     If  there  are  two  separate 
papers,  both  called  wills,  inconsistent  with  each  other,  it  is  not  the 
rule  to  prove  both  in  the  ecclesiastical  court      The  last  is  the  will. 
From  the  nature  of  the  instrument,  it  revokes  the  other.      If  the  last 
purports  to  be  the  whole  will,  a  complete  substantive  will,  they  do 
not,  I  conceive,  prove  both.     Unless  there  is  something  to  show  that 
it  was  meant  to  be  coupled  with  another  instrument,  it  is  not  to  be 
taken  to  be  a  codicil."     Applying  this  reasoning  to  the  present  case, 
it  is  plain  that  the  second  instrument  is  inconsistent  with  the  first^ 
and  from  its  very  nature  revokes  it,  and  as  there  is  property  whereon 
the  second  will  can  operate,  namely,  the  freehold  estate,  there  is  a 
plain  revocation  and  a  new  devise;  and  copyholds  not  being  men- 
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tioned,  the  general  expressions  in  the  second  will  are  not  sufficient  to 
induce  the  court  to  supply  a  surrender,  and  therefore  it  will  be  held 
that  the  copyhold  hereditaments  have  descended  upon  and  belong  to 
the  customary  heir  upon  an  intestac^r  respecting  them. 

The  following  cases  were  also  cited :  Wilkt  v,  Sandfordj  1  Ves. 
Sen.  186 ;  Archer  v.  Slater,  10  Sim.  624. 

Berkeley,  followed  on  the  same  side. 

James,  was  not  called  upon  to  reply. 

Knight  Bruce,  L.  J.  It  is  conceded  in  this  case,  on  the  part  of 
both  plaintiffs  and  defendants,  that  the  copyhold  estate  in  dispute  is 
the  only  copyhold  property  which  the  testator  had  or  was  interested 
in,  and  that  he  never  surrendered  any  copyhold  property  to  the  use 
of  his  will.  It  was  further  conceded  that  his  customary  heir  was  suf- 
ficiently provided  for,  independently  of  the  copyhold  property ;  and 
that  at  the  date  of  the  second  of  the  testamentary  instruments,  the 
testator  had  a  freehold  estate  in  fee-simple,  devisable  and  devised  by 
him.  The  only  ground  on  which  the  customary  heir  can  claim,  is  on 
the  supposition  that  there  was  an  intestacy.  The  second  will  does 
not  purport  to  revoke  the  previous  will,  nor  does  it  notice  it,  nor  does 
it  affect  any  part  of  the  testator's  copyhold  property.  It  may  be  true 
that  it  disposes  of  some  of  his  property  in  a  manner  different  from 
the  earlier  instrument;  but  the  tv^o  instruments  may  well  stand 
together,  neither  of  them  containing  separately  the  testator's  whole 
intentions,  and  the  dispositions  in  the  latter  will  only  be  superseding 
those  in  the  former,  so  far  as  they  were  consistent  with  them.  The 
fact  of  the  testator  calling  the  second  will  his  '<  last  will,"  makes  no 
difference,  so  far  as  it  is  a  will  of  real  estate.  It  is,  in  fact,  the  saipe 
83  if  the  testator,  instead  of  '^  this  is  my  last  will,*'  had  said,  *^  this  is 
a  testamentary  instrument,"  and  if  instead  of  ^<  the  sole  executrix  of 
this  my  will,"  he  had  said  '<  my  sole  executrix."  If  the  testator  had  used 
the  expression,  "  this  is  my  sole  will,"  there  might  have  been  a  dif- 
ference; but  I  do  not  think  that,  when  the  testator  calls  the  in- 
strument ^  his  last  will,"  he  is  to  be  taken,  primd  fa^ie,  to  mean  that 
it  is  to  revoke  all  other  wills,  not  clearly  inconsistent  with  it. 

Turner,  L.  J.  The  only  question  here  is,  whether  there  is  an  in* 
testacy.  No  case  has  been  cited  where,  a  distinct  property  having 
been  given  by  a  first  will,  the  disposition  of  it  has  been  affected  by  a 
will  which  does  not  ntake  any  allusion  to  it  I  am  not  disposed  to 
extend  the  principle  of  the  decisions  so  a^  to  create  an  intestacy.  I 
do  not  mean  that  a  subsequent  will  cannot  revoke  an  earlier  one,  if 
there  is  an  apparent  intention  to  that  effect  But  here  the  testator 
disposed  of  the  property  by  the  first  will,  and  did  not  dispose  of  it  by 
the  second,  which  is  no  sufficient  evidence  of  intention.  Then,  it  is 
said  that  the  law  of  the  ecclesiastical  courts  is  different;  but  there 
are  reasons  why  those  courts  should  take  a  different  view  of  the 
subject,  inasmuch  as  they  regard  the  appointment  of  the  executor  aa 
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the  point  of  chief  importance  in  a  will.  With  respect  to  the  costS} 
we  think  that  the  Vice-ChanceUor  has  dealt  mercifully  with  the  ap- 
pellant in  not  making  him  pay  the  costs,  and  he  ought  to  be  well 
satisfied.    He  must  pay  the  costs  of  the  appeaL 
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Jane  15,  and  July  15, 1854. 

Vendor  and  Purchaser  —  Special  Conditions  —  Interest  on  Purcliose' 
Money  —  Account  of  Bents  —  Wilful  DefauU  —  Allowance  for 
Repairs  —  Income  Tdx  •—  Fhrm  of  Decree. 

Where  there  is  a  condition  of  sale,  that  "  if  from  any  caoM  wfaateTor  "  the  purchase  shall  not 
be  completed  by  a  certain  day,  the  pordiaser  shaU  jjhv  interest,  and  dela^  take  place  which 
is  occasioned  by  the  state  of  tiie  title,  and  is  not  wilral,  the  purchaser  is  not  discharged 
from  the  payment  of  interest ;  but  where  the  first  abstract  was  not  a  complete  abstract,  the 
court  gave  interest  only  from  the  same  period  after  the  complete  abstract  was  deliyeied  as 
was  equal  in  duration  to  the  time  which,  by  the  contract,  was  allowed  to  elapse  between 
the  detiTery  of  the  abstract  and  the  day  wherefrom  interest  was  to  be  paid. 

In  a  suit  for  specific  performance,  instituted  by  a  vendor,  who  has  remained  in  possession,  it 
is  unusual  and  improper  (unless  in  a  special  case)  in  decreeing  specific  performance  to 
direct  in  the  account  of  rents  and  profits  that  the  vendor  shall  be  cnai^d  with  rents  and 
profits  which,  but  for  wilful  default,  he  might  have  received.  In  such  a  decree  it  is  irregu- 
lar, excepting  upon  a  special  case,  to  direct  the  allowance  to  the  vendor  for  expenses  of  last- 
ing repairs,  or  of  income  tax  in  respect  of  such  part  of  the  property  for  whim  the  vendor 
is  charged  an  occupation  rent. 

The  forms  of  decrees  of  the  court  (which  are  the  best  exponents  of  the  law,  have  long  ex- 
isted, and  have  worked  through  all  difficulties  and  proved  effectual  for  the  purposea  of 
justice,)  onght  not  to  be  departed  from,  or  added  to,  or  altered,  unless  in  cases  of  special 
necessity. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls,  in  a 
case  reported  23  Eng.  Rep.  ]  99.  The  only  facts  necessary  to  be  ad- 
verted to,  in  addition  to  those  there  stated,  are,  the  eleventh  condition 
of  sale,  which  is  set  forth  at  length  in  the  judgment  of  Lord  Justice 
Knight  Brace,  the  points  of  allowance  of  occupation  rent,  and  of  in* 
come  tax,  and  some  particulars  of  correspondence  referred  to  in  the 
judgment  of  both  the  lord  justices.  The  decree  at  the  rolls,  as  before 
appears,  contained  a  direction  that,  in  taking  the  accounts,  the  ven- 
dors should  be  charged  with  rents  and  profits  which,  but  for  their 
wilful  default,  they  might  have  received,  but  that  they  should  be 
allowed  for  all  needful  repairs,  and  for  the  inbome  tax  in  respect  of 
that  part  of  the  property  occupied  by  them.  The  plaintiffs  appealed 
from  this  decree ;  but  upon  the  matter  coming  on  upon  the  appeal, 
and  it  appearing  that  the  defendants,  although  they  had  not  appealed, 
were  dissatisfied,  the  lords  justices,  in  order  to  save  the  expense  of  an 
additional  petition  of  appeal,  permitted,  at  the  request  of  all  parties, 
the  whole  decree  to  be  opened.  The  arguments  and  cases  are  fully 
set  out  in  the  former  report,  so  far  as  the  points  were  discussed  at  the 
rolls. 
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The  foUowing  antborities  were  also  referred  to  on  the  appeal: 
Murray  v.  Palmer j  2  Sch.  &  Lef.  474, 488 ;  Acland  v.  Gaisford,  2 
Madd.  28;  Foster  y.  Deacon,  3  Ibid.  394;  WiUon  v.  Clapham,  IJ.  &; 
W.  36;  Dakin  v.  Cope,  2  Euss.  170;  Eoufell  v.  jffiwetf,  2  M.  &  Cr. 
478 ;  Blennerhasset  y.  WNamarOy  1  AfUl.  81 ;  Holroyd  v.  TV^a^,  1  De 
Qex  &  Sm.  125;  Seton  on  Decrees,  2d  edit  250;  Stafutes  5  &  6 
Vict  a  35,  8. 102,  and  16  &  17  Vict  c.  34,  b.  40. 

Lloyd  and  Bird,  for  the  plaintiffs. 

Palmer  and  Cairns,  for  the  defendant 

July  15.    Knioht  Brucb,  L.  J.    In  this  case  of  Sherwin  v.  Shak' 
speare,  all  the  considerations  properly  belonging  to  a  case  where  there 
has  been  vexatious  conduct,  or  gross  delay,  or  unfair  dealing  on  the 
part  of  the  vendor,  appear  to  me  without  the  dispute;  for  whatever 
may  be  thought  of  the  manner  of  proceeding  that  was  adopted  by 
the  purchaser  or  his  ag^t,  or  both  of  them,  (and  the  agent  being 
dead,  I  am  rather  unwimng  than  willing  to  enter  into  a  close  exam- 
ination of  some  portion  of  the  conduct  on  that  side  of  the  litigation,) 
there  has  been,  in  my  opinion,  no  such  case  established  against  the 
vendors.     In  the  case  of  a  considerable  purchase  of  land  in  this 
country,  considering  the  nature  of  the  titles  to  land  according  to  our 
institutions  and  to  the  present  coarse  of  practice,  it  is  not  reasonably 
to  be  expected  that,  at  the  time  appointed  for  the  delivery  of  the 
abstract,  an  abstract  shall  be  delivered  at  onoe,  clear  of  all  difficulty, 
of  all  donbt,  or  even  of  all  objection.  Such  a  case  has,  perhaps,  never, 
certainly  but  v^  seldom,  occurred ;  and  my  conception  of  the  rule, 
applicable  to  a  case  of  that  description,  and,  perhaps,  1  might  say  of 
this  description,  is,  I  find,  correctly  expressed  by  Sir  E.  Sugden,  in 
his  smaller  treatise  on  the  Law  of  Vendors  and  Purchasers,  p.  496, 
where  he  says :   '^  But  where  the  delay  is  occasioned  by  the  state  of 
the  title  and  is  not  wilful,  that  seems  to  fall  within  the  provision  of 
^  any  cause  whatsoever.' "     The  learned  author  afterwards  proceeds 
to  qualify  that,  or  to  add  a  degree  of  hesitation  to  the  proposition, 
arising  from  some  authorities  i^t^ch  he  mentions*    I,  however,  speak- 
ing for  myself,  agree  in  the  proposition  as  there  stated,  without  any 
qualification  whatever.    I  am  speaking  only  of  the  case  of  a  contract 
where  the  provision  is,  that  interest  shall  be  paid  in  case  of  delay 
arising  from  any  cause  whatever,  without  restriction  or  qualification, 
as  in  the  present  case.     The  fifth  condition  is :   ^  If,  firom  any  cause 
whatever,  the  purchase  shall  not  be  completed  on  the  25th  day  of 
April  next,  the  purchaser  shall  pay  interest,  after  the  rate  of  4/.  per 
€5ent  per  annum,  on  his  purchase-money,  from  that  day  until  the 
completion  of  the  purchase."     Now,  we  must  remember  that  that  is 
to  be  found  in  a  contract  which  contemplates  the  possibility,  and, 
perhaps,  it  would  not  be  too  strong  to  say  the  probability,  of  a  defec- 
tive abstract  being  delivered,  because  the  seventh  condition  says^ 
"  The  vendors  will,  at  their  own  expense,  deduce  a  good  ^^^^^  j^ 
premises  sold  according  to  these  conditions  of  sale,  and  de 
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abstract  of  title,  within  two  months,  to  the  purchaser  or  his  solicitor, 
upon  application  being  made  by  them."  Now,  upon  the  construction 
of  that  sentence,  I  apprehend  that  the  phrase,  '<  within  two  months," 
applies  to  the  delivery  of  the  abstract,  and  cannot,  upon  any  reason- 
able interpretation  consistentjpvith  grammar  or  the  idiom  of  the  Eng^ 
lish  language,  be  applied  to  the  deduction  of  the  title.  The  structure 
of  the  sentence,  in  my  opinion,  forbids  it.  It  then  goes  on :  ^  And, 
within  six  weeks  from  the  delivery  of  the  abstract,  all  objections  to 
the  title  shall  be  stated,  in  writing,  and  delivered  at  the  office  of  the 
vendors'  solicitor,  in  default  of  which  the  title  shall  be  considered  as 
accepted;  and,  in  case  the  purchaser  shall  raise  objections  to  the 
title,  the  vendors  shall  have  the  option  of  removing  the  objections  or 
rescinding  the  contract"  It  is  obvious,  therefore,  that  the  parties  to 
the  contract  contemplated  the  possibility  of  a  title,  imperfect  at  first, 
or  an  abstract  originally  defective.  It  does  not  end  there ;  for  the 
eleventh  condition  is :  ^  If  any  error  or  mismeasurement  shall  be  dis- 
covered in  the  plan,  particulars,  or  otherwise,  the  same  shall  not  annul 
the  sale,  but  a  fair  compensation  or  equivalent,  according  to  the 
quality  of  the  land,  and  the  average  of  the  whole  purchase-money, 
shall  be  given  or  taken,  as  the  case  may  require,  and  shall  be  settled 
by  two  referees,  or  their  umpire,  one  referee  to  be  named,  in  writing, 
by  each  party  within  seven  days  after  he  shall  have  been  required  to 
do  so  by  the  other  party,  and,  in  case  of  default,  the  other  party  may 
make  the  nomination ;  the  referees  shall  appoint  an  umpire  before 
they  proceed  to  business,  and  the  decision  of  the  umpire  shall  be 
final.  And  if  there  shall  be  any  parts  of  the  estate  (not  exceeding  a 
twentieth  part  of  the  whole)  to  which  a  title  cannot  be  made  accord- 
ing to  these  conditions,  such  deficiency  of  title  shall  not  annul  the 
sale  as  to  the  remainder,  but  the  purchaser  shall  be  at  liberty  to  refuse 
such  part  or  parts  if  he  shall  think  proper,  and  in  that  case,  the  deduc- 
tion to  be  made  from  the  purchase-money,  shall  be  settled  in  like 
manner  by  two  referees  or  an  umpire."  Under  this  contract,  there- 
fore, I  am  of  opinion  that  the  mere  circumstance  that  the  abstract 
delivered  was  defective,  or  (which  is  stating  a  case  of  less  difficulty) 
not  supported  by  the  evidence  required  to  support  it,  would  not  be 
sufficient  under  a  contract  such  as  this,  to  exempt  the  purchaser  firom 
paying  interest  under  the  fifth  condition  of  sale,  the  title  and  pur- 
chase being  afterwards  completed.  Again,  I  say,  to  prevent  the  pos- 
sibility of  misapprehension,  that  I  certainly  exclude  from  every  remark 
that  I  have  made  and  shall  make  in  this  present  judgment  altogether 
the  case  of  vexatious  conduct,  of  dealing  in  bad  faith,  and  of  gross 
negligence  on  the  part  of  the  vendors,  there  being,  in  my  opinion, 
(whatever  may  be  said  of  the  purchaser,)*  no  such  case  applicable  to 
the  vendors  here.  These  observations  might,  primd  facie,  seem  to 
lead  to  charging  the  purchaser  with  interest  from  the  25th  of  April, 
which  is  the  day  mentioned  in  the  contract  There  are,  however, 
some  peculiarities  belonging  to  the  present  dispute. 

The  contract  originally  signed  was  dated  the  30th  of  November, 
1843,  and  I  believe  signed  on  that  day.  That  provided,  that,  in  addi- 
tion to  the  purchase-money,  the  timber  should  be  valued.    The  par- 
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ties,  however,  changed  their  minds  afterwards,  and  a  contract  was 
substituted  for  that  signed  as  well  as  dated  on  the  30th  of  November. 
The  sabstituted  contract  continued  to  bear  the  date  of  the  30th  of 
November,  as  the  original  contract  had  done,  bat  was  in  fact  not 
signed  until  the  10th  of  February,  varying  the  terms  of  the  agreement 
only  by  striking  out  the  valuation  of  the  timber,  and  increasing  the 
purchase-money  by  an  agreed  sum,  I  suppose  at  which  the  timber 
was  directed  to  be  taken.  Singularly  enough,  whether  through  over- 
sight or  otherwise,  the  date  of  the  25th  of  April  remained  the  same, 
though  bearing,  it  is  obvious,  a  very  different  relation  to  the  contract 
signed  on  the  10th  of  February  from  that  which  it  bore,  or  would 
have  borne,  to  the  contract  signed  on  the  30th  of  November  previous. 
The  peculiarities  of  this  case,  however,  do  not  end  there,  for  I  find  an 
abstract  was  delivered,  or  abstracts  were  delivered  in  March,  which 
do  not  purport  to  extend  to  the  whole  estate ;  therefore,  there  was  no 
abstract  delivered  with  respect  to  the  entire  property.  No  observa- 
tion need  here  be  made,  except  in  passing,  upon  the  circumstance 
that  the  deeds  relating  to  part  of  the  property  were  in  the  possession 
of  the  purchaser's  solicitor,  who  was  concerned  for  the  mortgagees 
of  the  estate  or  parts  of  it  He  agreed  to  supply  that  defect,  and  did 
so  in  a  sense  and  in  a  manner.  It  appears  that  to  a  portion  of  the 
estate,  consisting  of  more  than  seven  and  less  than  eight  acres,  that 
state  of  circumstances  does  not  apply,  and  it  seems  that  as  to  so 
much  of  the  estate  as  to  which  the  purchaser  had  a  right  to  judge  for 
himself  before  he  would  treat  it  as  a  defective  title,  he  had  a  right  to 
require  the  vendor  to  exhaust  all  his  means  of  giving  a  title  before 
having  recourse  to  the  eleventh  condition  of  sale,  and  it  was,  there- 
fore, notwithstanding  the  smallness  of  the  quantity,  the  comparative 
smallness  of  the  quantity,  or  the  relative  smallness  of  the  quantity, 
no  more  than  the  purchaser  had  a  right  to  require,  to  insist  that  the 
abstract  should  be  delivered  of  that  portion.  The  abstract  of  that 
portion  was  not  delivered  until  some  time  in  November,  1844.  As 
the  particular  day  does  not  appear,  so  far  as  I  am  aware,  I  must  take 
it,  against  the  vendors,  to  have  been  on  the  last  day  of  that  month. 
Now,  at  that  time  it  appears  to  me,  and  I  believe  to  my  learned 
brother  also,  that  the  vendors'  conduct,  as  I  have  already  said,  was 
neither  vexatious  nor  wanting  in  good  faith,  nor  censurably  dilatory 
in  all  that  could  be  requisite  to  entitle  them  to  interest  according  to 
the  conditions  of  sale.  Without  entering  into  observations  which 
might  not  unreasonably  be  entered  into  as  to  the  line  of  conduct  pur- 
sued by  the  purchaser,  it  may  be  sufficient  to  say  of  it  (in  gentle 
term's)  that  no  portion  brought  under  our  attention  seems  to  deserve 
commendation,  or  to  be  fit  to  be  held  out  as  an  example.  I  have 
already  noticed,  however,  the  different  relation  which  the  25th  of 
April  bore  to  the  contract  signed  on  the  10th  of  February,  from  that 
which  it  bore  to  a  contract  signed  on  the  30th  of  November ;  ^"^  *^ 
appears  to  me,  therefore,  giving  effect  to  that  circumstance,  that  « 
just  mode  of  dealing  with  the  case  in  point  of  interest,  in  the  P^^'i^y. 
position  in  which  the  present  affair  stands,  will  be  to  charge  ^  l^.^ 
chaser  with  interest  firom  the  1st  of  March,  1845.     That,  1  tnxui-» 
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be  a  very  fair  analogy  in  the  particular  circumstances  of  the  case, 
and  a  very  just  date  to  fix.  Accordingly,  in  my  opinion,  and,  I  have 
reason  to  believe,  in  that  of  my  learned  brother,  the  1st  of  March, 
1845,  will  be  substituted  throughout  this  decree  for  the  31st  of  July, 
1847 ;  whenever  the  date  of  the  31st  of  July  occurs,  the  date  of  the 
1st  of  March  will  be  substituted.  That,  I  believe,  will  give  effect  to 
our  intention  in  that  respect 

The  next  question  in  point  of  importance  is,  the  insertion  of  the 
expression,  "  wilful  default,"  in  the  decree.  This  point,  I  may  say, 
was  not  argued  at  the  rolls.  The  learned  judge  had  not  the  benent 
of  a  full  discussion  upon  the  subject.  It  seems  to  have  been  taken 
for  granted  at  the  bar  that,  in  the  case  of  a  vendor  remaining  in  pos- 
session during  the  discussions  upon  a  title  in  which  he,  the  vendor, 
has  not  been  in  fault — because,  I  repeat,  that  the  mere  circumstance, 
that  in  a  considerable  purchase  the  title  is  not  complete  at  the  day, 
is  not  a  default  on  the  part  of  the  vendor,  within  the  meaning  of  the 
expression  that  is  contained  in  the  conditions,  with  reference  to  this 
subject — ^it  seems,  I  say,  to  have  been  taken  for  granted,  that  the 
vendor  remaining  in  possession,  under  such  circumstances,  was  to  be 
treated  as  a  mortgagee  in  possession.  I  have  never  heard  that  rule 
laid  down,  nor  do  I  believe  that  it  is  consistent  with  the  rules  or 
practice  oJF  the  court,  so  to  deal  with  it.  There  is  an  analogy  be- 
tween this  case  and  that  of  a  mortgagee  in  possession,  but  a  very 
imperfect  analogy.  There  may  also  be  an  analogy  between  his  case 
and  that  of  a  trustee,  but  that  is  also  a  very  imperfect  analogy.  In 
the  case  of  a  trustee,  we  know  that  a  special  case  must  be  made 
before  you  can  charge  him  ;  in  the  case  of  a  mortgagee,  it  is  a  matter 
that  no  special  case  is  required.  My  impression,  from  ^he  course  of 
the  court,  as  far  as  I  have  been  acquainted  with  it,  and  the  forms 
of  the  court,  which  have  a  great  tendency  to  show  what  the  rule  of  the 
court  is  and  upon  principle,  is,  that  a  special  case  ought  to  be  made 
for  the  purpose  of  inserting  those  words  in  a  decree  for  specific  per- 
formance, where  the  vendor  has  been  in  possession,  durtng  a  time  in 
which  he  is  to  account  for  the  rents.  Now,  here  there  is  no  such 
special  case  necessary.  One  was  attempted  to  be  made  by  an  affi- 
davit or  afiidavits, — made,  I  think,  by  the  purchaser  himself,  and  met 
by  an  affidavit  on  the  part  of  the  agent  of  the  vendors,  which  subse- 
quently removed  it  It  appears  there  is  no  evidence  whatever  that 
the  vendors  have  not,  in  every  respect,  properly  managed  and  dealt 
with  the  property ;  and  therefore,  I  cannot  assent  to  placing  the 
words  in  a  decree,  for  specific  performance,  under  such  circumstances, 
where  it  cannot  be  right,  unless  it  is  a  matter  of  course,  that  they 
should  be  there ;  and  I  repeat  that,  according  to  my  experience  of 
the  court,  my  knowledge  of  its  forms  and  rules,  and  my  conception 
of  its  principles,  it  ought  not,  as  a  matter  of  course,  to  be  there. 
There  are  two  or  three  minor  matters  upon  this  decree,  which  require 
notice.  One  is,  that  in  fixing  the  occupation  rent  to  be  paid  for  part 
of  the  property,  a  reference  is  made,  in  so  many  words,  to  an  allow- 
ance of  income  tax.  It  appears  to  me,  that  that  is  not  according  to 
the  forms  and  rules  of  the  court      It  may  possibly  be  very  right  that 
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the  allowance  should  be  made  — possibly,  those  who  have  to  pay  the 
occupation  rent  will  be  allowed  it ;  but  however  that  may  be,  I  think 
that  the  particular  expression  has  no  place  in  the  decree.     There  is 
another  instance  where  the  decree  appears  to  me  to  differ  from  what 
is  usual,  and  whigh  I  am  accustomed  to  regard  as  the  form  of  the 
court,  namely,  that  it  directs,  in   so  many  words,  an   account   of 
repairs,  lasting  repairs,  made  by   tl^e  vendors,  while  remaining   in 
possession.     Now,  upon  a  special  case  made  for  the  purpose,  that 
might  be  very  right     I  can  conceive  a  case,  in  which  it  would  be 
absolutely  indispensable  to  justice,  to  do  so.      But  no  special  case  is 
made  for  the  purpose ;  and  I  do  not  believe  it  belongs  to  the  forms 
of  the  court,  which  are  among  the  best  evidences,  (as  I  have  already 
said,  and  as  we  all  know,  and  as  has  been  said  by  judges  of  the 
highest  authority,)  the  best  exponents,  as  good  exponents  as  well  can 
be,  of  what  the  law  is.     It  is  very  possible,  as  I  have  said  with 
regard  to  the  income  tax,  that  this  allowance  for  repairs  may  be 
brought  under  the  head  of  just  allowances,  or  in  the  manner  of 
taking  the  account    But  however  that  mav  be,  I  think  they  have  no 
place  in  the  present  decree,  without  prejudicing  any  question  at  all, 
as  to  the  propriety,  or  not,  of  allowing  them  in  some  manner.      Here 
I  think  they  cannot  be.      Another  point  that  may  deserve  attention 
in  going  through  the  decree  is,  as  to  fixing  the  times  during  which 
the  account  of  occupation  rent,  and  otherwise,  are  to  be  taken.     It 
seems  to  me  that  greater  precision  of  expression,  with  regard  to  time, 
may  be  found  useful  in  that  respect      I  think  I  have  now  gone  over 
all  those  portions  of  the  decree  upon  which  it  is  necessary  to  make 
any  observation,  except  with  regard  to  the  costs;  and  as  to  those 
points  upon  which  I  have  made  remarks,  I  must  say  that  the  case  is 
much  more  in  the  matter  of  an  original  hearing,  than  an  appeal.     I 
cannot  help  thinking  it  probable,  in  a  very  high  degree,  that  if  the 
learned  judge,  before  whom  this  case  was  heard,  had  had  the  benefit 
of  the  full  argument  we  have  had  on  the   subject,  his   conclusion 
would  have'  agreed  with  ours.     With  regard  to  the  costs,  the  Master 
of  the  Rolls  ordered  the  defendant  to  pay  all  the  costs  of  the  suit,  up  to 
the  hearing  of  the  cause  inclusive ;    and  I  think  that  there  never  was 
a  direction  more  consistent  with  justice,  in  every  sense  in  which  that 
word  can  be  used.     I  restrain  myself,  as  I  have  already  stated  that 
I  should  endeavor  to  do,  from  entering  into  any  more  minute  remarks 
on  the  subject,  seeing  that  the  agent  of  the  purchaser  is  dead.    Were 
he  here,  the  case  might  be  better.     Beyond  all  possibility  of  question, 
the  costs  were  correctly  given,  by  the  Master  of  the  Rolls,  when  he 
directed  the  purchaser  to  pay  them.     With  respect  to  the  costs  of 
the  present  appeal,  it  has  been  so  peculiarly  circumstanced,  in  more 
than  one  respect,  and  the  decree  has  been  varied,  partly  in  favor  of 
one  and  partly  in  favor  of  the  other,  and  in  the  particular  circum- 
stances I  have  mentioned,  combined  also  with  the  circumstance  that 
the  petition  of  appeal  presented  by  the  vendors  raised  one  qj^®^*^?^^ 
specifically,  which  was  abandoned  at  the  bar,  that  I  *hink  I  ougn^ 
not  to  give  way  to  the  strong  inclination  that  I  feel,  to  ^^^^^^xxst 
chaser  pay  the  costs  of  the  appeal  also.     I  fear  that  each  party 
bear  his  own  costs  of  this  appeal. 
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Turner,  L.  J.  The  solicitor  who  was  concerned  for  the  purchaser 
in  this  case,  being  dead,  I  abstain  from  making  any  observations 
upon  the  course  of  conduct  which  has  been  pursued  with  reference 
to  the  completion  of  this  purchase,  upon  a  contract  entered  into  in 
the  year  1843,  and  becoming  the  subject  of  litigation,  after  renewed 
attempts  at  an  arrangement,  in  the  year  1852.  With  reference  to  the 
questions  in  this  case,  which  are  mere  matters  of  form,  and  in  which 
I  fully  concur  with  my  learnea  brother, — I  mean  those  questions  as 
to  allowing  to  remain  in  this  decree  the  words,  "  after  deducting 
income  tax,"  and  the  direction  for  an  account  of  the  moneys  laid  out 
in  necessary  repairs, — ^with  reference  to  those  questions,  I  most  fully 
concur  that  they  must  be  struck  out  of  this  decree.  It  is  to  my  mind 
a  matter  of  very  great  importance,  that  the  decrees  of  this  court 
should  not  be  loaded  with  unnecessary  references.  They  have  been 
framed  and  have  existed  for  years,  for  centuries,  and  have  been 
worked  through  all  the  difficulties  which  beset  the  working  out  of 
decrees  of  this  nature.  They  have  always  proved  effectual  for  the 
purpose  for  which  they  were  intended ;  and  in  my  opinion,  nothing 
more  detrimental  to  the  practice,  or  I  may  say  to  the  law,  of  this 
court,  can  be  introduced  than  the  habit  of  adding  to  and  altering  the 
decrees,  which  of  themselves  are  effectual  to  work  out  the  purposes 
of  justice.  I  think,  therefore,  that  the  words  '<  after  deducting  in- 
come tax,"  and  the  direction  for  the  account  of  the  moneys  laid  out 
in  necessary  repairs,  there  being  no  special  case  made  for  either  of 
these  purposes,  must  be  struck  out.  The  only  other  question  in  the 
case  here,  is,  from  what  time  interest  is  to  run  upon  the  purchase- 
money,  as  against  the  purchaser,  and  whether  the  vendors,  in  the 
account  of  repairs  to  be  taken  against  them,  are  to  be  charged  with 
wilful  default.  Now,  as  to  the  first  of  those  questions,  the  contract 
is  expressed  in  terms  that,  if,  from  any  cause  whatever,  the  purchase 
shall  not  be  completed  on  the  25th  of  April  next,  the  purchaser  shall 
pay  interest  at  the  rate  of  4/.  per  cent  per  annum,  upon  his  purchase- 
money. 

The  argument,  on  the  part  of  the  defendant,  the  purchaser,  is  this, 
that  that  contract  proceeds  on  the  hypothesis  that  the  vendors  have 
performed  their  part  of  the  contract  in  completing  the  title  to  the 
property ;  and,  to  some  extent,  I  concur  in  that  position.  I  concur 
only  to  this  extent,  that  undoubtedly  it  is  incumbent  on  the  vendors 
to  show  that  they  have  a  title  to  the  estate  by  the  abstract  which 
they  deliver ;  biit  I  dissent  from  the  defendant's  argument  to  this 
extent,  that  it  is  incumbent  on  the  vendors  before  they  can  claim 
interest  under  that  contract  to  show  that  the  whole  transaction  of  the 
purchase  has  been  carried  through  to  that  extent,  that  the  transaction 
is  in  a  position  in  which  it  admits  of  immediate  completion.  I  take 
it,  that  when  a  vendor  has  shown  a  perfect  title  upon  his  abstract,  it 
must  be  presumed  that  the  purchase-money  would  become  payable 
by  the  purchaser.  And  with  reference  to  the  present  case,  it  seems 
to  me  that  there  is  a  distinction  in  it  from  all  that  I  have  seen  be- 
fore, in  this  circumstance,  that  from  the  very  earliest  period  of  this 
transaction,  I  think  as  early  as  the  month  of  August,  1844,  the  ab- 
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stract  having  been  delivered  on  the  Ist  of  March,  1844,  to  the  great 
balk  of  the  property,  to  all  the  property  except  about  seven  acres, 
which  it  is  admitted  were  not  material  to  the  enjoyment  of  the  estate, 
—  the  abstract  having  been,  I  say,  delivered  on  the  1st  of  March, 
1844,  the  opinion  of  the  purchaser's  counsel  on  that  abstract  was 
given  on  the  7th  of  August,  1844,  and  on  the  9th  of  August, 
1844,  the  purchaser  writes  that  he  is  desirous  of  being  put  into 
communication  with  Christ's  College,  from  whom  a  lease,  which 
formed  part  of  the  subject  of  sale,  was  held,  and  with  whom  it 
was  necessary  he  should  treat  for  the  purpose  of  renewing  that 
lease.  And  on  the  29th  of  August,  1844,  he  again  writes  to  the 
solicitor  of  the  vendors  stating  his  intention  to  complete  the  pur- 
chase, and  asks  for  the  liberty  of  sporting  on  the  estate.  As  early, 
therefore,  as  the  month  of  August,  1844,  this  purchaser  was  satis- 
fied that  the  contract  into  which  he  had  entered  was  a  contract 
which  was  capable  of  performance  and  would  be  ultimately  per- 
formed. And  if  any  purchaser  indicates  from  the  period  i  have 
mentioned  his  intention  to  complete  the  contract,  it  seems  to  me  that 
the  necessary  consequence  of  that  communication  of  opinion  on  his 
part  is,  that  all  the  terms  of  that  contract  must  apply  to  what  is  to 
be  done  between  the  parties.  If  he  had  said :  '^  I  intend  to  complete 
that  contract,"  it  is  an  intention  on  his  part  to  complete  according 
to  the  terms  which  he  has  entered  into ;  and,  therefore,  it  seems  to 
me  that,  apart  from  all  the  decisions  which  have  occurred  upon  this 
subject,  there  is  a  specialty  in  this  case  which  suificiently  shows  that 
throughout  these  transactions  the  purchaser  considered  that  this  was 
a  contract  which  was  to  be  carried  into  effect  by  him,  and  must,  there- 
fore, be  carried  into  effect  according  to  the  terms  which  have  been 
entered  into  between  the  parties.  Well  now,  it  is  true  that  at  the 
time  a  perfect  abstract  of  the  title  had  not  been  delivered,  but  that 
the  abstract  of  title  which  remained  to  be  delivered  was  an  abstract 
only  relating  to  the  seven  acres  of  the  property  which  were  not  ma- 
terial to  the  enjoyment  of  the  estate  —  the  record  admits  that  to  be 
the  case.  To  those  seven  acres  a  further  abstract  was  delivered  on 
the  9th  of  November,  1844,  and  upon  the  further  abstract  an  opinion 
was  given  by  the  purchaser's  solicitor  on  the  11th  of  June,  1845. 
Now,  I  have  read  with  great  care,  and  I  may  say,  also  with  great 
pain,  the  whole  of  the  statements  contained  in  this  bill,  and  which 
seem  to  me  to  be  admitted  on  this  answer,  and  from  that  period  I 
confess  I  do  not  find  on  this  record  any  thing  to  show  that  there  was 
any  objection  to  title  remaining  to  be  raised  on  the  part  of  the  pur- 
chaser. It  is  true  that  in  the  month,  I  think,  of  August,  there  was 
discovered  a  deed,  and  the  purchaser  himself,  or  his  solicitor,  delivered 
to  the  defendants'  solicitor  an  abstract  of  such  deed  which  created  a 
charge  on  this  estate  of  portions  to  the  amount  of  1,800^  The  conse- 
quence of  that  charge  oi  portions  existing  upon  the  estate  was  this, 
either  there  was  some  fund,  whatever  it  would  be,  applicable  to  the 
payment  of  those  portions  or  there  was  not  If  the  party  who  ba^^ 
created  the  charge  of  portions  had  mortgaged  the  estate  *".x^^^^ 
veyed  it  away  to  the  purchaser  for  valuable  consideration  w 
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notice,  the  charge  created  by  those  portions  conld  not  prevail  against 
those  mortgagees,  and  if,  therefore,  the  purchase-money  did  not 
extend  to  pay  the  mortgagees,  there  was  no  fund.  Bat  if  there  was 
a  fund  beyond  what  would  be  sufficient  to  pay  the  mortgagees,  the 
result  that  seems  to  me  to  follow,  would  be  this,  that  the  purchaser 
would  have  aright — not  to  object  to  the  title  — but  to  insist  that 
the  amount  of  the  charge  created  by  the  deed  of  January,  1808,  which 
charged  the  portions,  should  be  retained  out  of  the  purchase-money 
and  devoted  to  the  payment  of  those  portions  unless  a  release  was 
produced  or  an  indemnity  was  given.  The  arrangement  that  these 
parties  made  was  that,  instead  of  dealing  with  the  case  on  that  foot- 
ing, they  agreed  that  the  indemnity  should  be  given  in  respect  of 
those  portions  which  was  ultimately  settled  at  the  collecting  of  the 
counsel  of  the  parties  in  the  month  of  July  or  August,  1847.  The 
existence,  therefore,  of  the  charge  of  these  portions  seems  to  me  to 
furnish  no  cause  whatever  of  objection  to  the  title  on  the  part  of  the 
purchaser.  There  had  been  a  perfect  title  shown  by  the  abstract 
according  to  all  the  opinion  I  can  form  on  this  record,  no  doubt 
requiring  to  be  perfected  before  the  transaction  could  be  completed, 
by  the  necessary  evidence  being  produced  to  verify  it, — there  had 
been  a  complete  title  shown  as  early  as  the  month  of  November, 
1844.  From  that  time  it  seems  to  me  that,  allowing  a  period  for 
the  completion  of  the  purchase  from  the  delivery  of  that  abstract, 
similar  to  the  period  which  was  allowed  by  the  original  agreement 
from  the  delivery  of  the  original  abstract  to  the  completion  of  the 
purchase,  from  the  time  when  the  purchase  ought  to  have  been  com- 
pleted according  to  the  new  abstract  of  November,  1844,  this  purchaser 
must  be  charged  with  interest 

The  other  question  is,  whether  the  vendors  remaining  in  possession 
of  the  estate  are  to  be  charged  with  wilful  default  The  ordinary 
forms  of  the  court  certainly,  as  far  as  I  am  aware  of  them,  contain 
no  such  direction.  It  is  very  well  known  that  there  is  a  vast  dis- 
tinction between  the  position  of  a  vendor  and  that  of  a  mortgagee 
who  enters  into  possession  of  the  estate.  The  mortgagee,  when  he 
enters,  enters  under  a  condition  imposed  on  him  by  this  court,  of  exer- 
cising the  utmost  diligence  for  the  benefit  of  himself  and  the  mort- 
gagor ;  but  in  the  case  of  a  vendor,  the  vendor  remains  in  possession 
of  the  estate.  It  may  ultimately  appear  that  the  estate  of  which  he 
is  in  possession  may  never  become  the  estate  of  the  purchaser  at  all, 
and,  therefore,  I  think  that  if  he  continues  in  the  due  and  ordinary 
course  of  management,  it  is  not  the  course  of  this  court  to  charge 
him  upon  the  principle  of  his  having  been  converted  into  the  position 
of  a  mere  mortgagee  for  the  purchase-money,  until  it  be  ascertained 
whether  that  relation  can  or  cannot  subsist  between  the  parties.  It 
seems  to  me,  therefore,  that  the  direction  which  is  contained  in  the 
decree  must  be  struck  out  But  it  is  said,  that  there  is  a  special 
case  in  the  present  instance,  which,  although  it  might  not  justify  the 
decree  in  charging  the  vendors  with  wilful  default,  would  justify  an 
inquiry  on  the  subject,  because  it  appears  that  the  vendors  whilst  in 
possession  reduced  the  rents  of  the  property.    It  does  not  seem  to 
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me,  upon  the  evidence  before  us,  that  there  is  any  case  for  directing 
that  inquiry.  It  seems  that  the  same  reduction  of  rents  was  made 
by  the  owners  of  other  property  in  the  neighborhood.  It  appears, 
and  is  stated,  that  the  reduction  of  the  rents  was  necessary.  There 
is  nothing  whatever  to  show  that  that  reduction  of  rents  was  not 
made  in  the  ordinary  course  of  management  by  a  prudent  owner  of 
the  estate ;  and  unless  the  vendors  are  chargeable,  as  upon  the  prin- 
ciple of  wilful  default,  it  seems  to  me  that  if  they  have  done  that 
which  a  prudent  owner  of  the  estate  is  bound  to  do,  they  ought  not 
to  be  charged  with  any  inquiry  on  the  subject.  My  opinion,  there- 
fore, entirely  agrees  with  that  of  my  learned  brother,  that  the  interest 
must  run  from  the  1st  of  March,  1845,  which  is  about  three  months 
from  the  period  when  the  second  abstract  as  to  the  seven  acres  must 
be  taken  to  have  been  delivered,  and  that  the  charge  of  wilful  default 
must  be  struck  out  of  the  decree,  and  also  the  direction  as  to  the 
income  tax,  and  as  to  the  necessary  allowance. 


The  Mayob,  Aldermen,  and  Burgesses  of  Faversham  t^.  Ryder. 

Jane  15  and  26, 1854. 

Charity  —  Mortmain  ^  Oift '  for  the  Benefit   and   Ornament  of  a 

Toxxm. 

By  his  will,  a  testator  gave  a  rererslonary  interest  in  personal  estate  to  the  mayor,  jnrats, 
and  commonalty  of  the  town  of  F,  to  be  applied  by  them  in  snch  manner  and  for  sndi 
purposes  as  they  should  judge  to  be  most  for  the  benefit  and  ornament  of  the  town :  — 

Held,  upon  appeal,  affirming  a  decree  of  the  Master  of  the  Rolls,  that  this  was  a  good  char- 
itable gift,  although  the  discretion  given  to  the  trustees  might  extend  to  an  application  of 
the  fund  in  violation  of  the  statute  9  Geo.  2,  c.  36,  (the  Mortmain  Act,)  the  presumption 
being  that  where  trustees  of  a  testamentary  gift  for  charitable  purposes  hare,  oy  the  terms 
of  the  gift,  a  discretion  to  apply  the  benefit  of  the  gift  either  in  a  way  which  the  law 
allows  or  which  the  law  disaliows,  they  will  act  in  a  mwfnl  manner. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls, 
establishing  a  charity  gift  under  the  following  circumstances: 
Thomas  Romsey  made  his  will,  dated  the  15th  of  September,  1798, 
and  thereby  gave  and  bequeathed  partly  as  follows:  ^Whereas  I  am 
entitled  to  the  capital  sums  of  1,000^  AL  per  cent  bank  annuities  and 
2,000/.  3/.  per  cent  consolidated  bank  annuities,  subject  to  the  life- 
interest  therein  of  William  Wightman,  the  husband  of  my  late 
daughter  Amelia  Wightman,  deceased.  Now,  I  do  hereby  give  and 
bequeathe  the  same  from  and  immediately  after  the  death  of  the  said 
W.  Wightman  unto  the  aforesaid  W.  Suckling,  Esq.  and  John  Ire- 
land Rawlingson,  and  to  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  upon  trust  to  permit  and  suffer  my 
daughter  Harriet  Goodwin,  if  then  living,  to  receive  and  take  the 
interest  and  dividends  thereof  during  the  term  of  her  natural  lue,  ana 
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from  and  after  her  decease,  or  in  case  she  shall  die  in  the  lifetime  of 
the  said  W.  Wightman,  upon  trust  to  permit  and  suffer  my  daughters 
Mary  Suckling  and  Elizabeth  Romsey,  or  either  of  them,  if  then 
living,  to  receive  and  take  the  dividends  and  interest  thereof,  as  joint- 
tenants,  during  the  term  of  their  natural  lives ;  and  from  and  after  the 
decease  of  the  survivor  of  them,  my  said  daughters,  or  in  case  all  of 
them  shall  happen  to  depart  this  life  in  the  lifetime  of  the  said  W. 
Wightman,  upon  trust  to  transfer  the  said  1,0002.  AL  per  cent,  bank 
annuities  unto  the  mayor  and  jurats  of*the  town  of  Faversham,  in 
the  county  of  Kent,  being  the  place  of  my  nativity,  to  whom  I  give 
the  said  1,000/.  4Z.  per  cent  bank  annuities.  My  original  intention 
was,  that  the  same  should  have  been  applied  towards  the  erection  of 
a  tower  or  steeple  of  the  parish  church  there ;  but  having  been  antici- 
pated in  that  design  by  a  late  bequest,  which  is  now  carrying  into 
execution,  my  desire  therefore  is,  that  the  same  may  be  applied  in 
such  manner  and  for  such  purposes  as  the  said  corporation  shall  judge 
to  be. most  for  the  benefit  and  ornament  of  the  said  town." 

The  testator  died  in  1798.  One  only  of  his  daughters  survived  W. 
Wightman,  and  she  received  the  dividends  during  her  life*  Both  the 
trustees  had  died,  and  the  Rev.  Mr.  Ryder  was  the  personal  represen- 
tative of  the  survivor.  Long  after  the  death  of  the  testator's  last 
surviving  daughter,  in  1833,  the  corporatioh  of  Faversham  called  upon 
Mr.  Ryder  to  transfer  the  1,000/.  4/.  per  cent  bank  annuities,  and 
upon  his  refusal  filed,  in  1852,  the  present  bill.  The  Master  of  the 
Rolls,  at  the  hearing  of  the  cause,  made  a  decree  in  the  plaintiffs'  favor, 
observing  "  that  it  was  clear  that  the  word  '  benefit '  might  include 
any  thing,  and  was  not  at  all  strictly  relating  to  any  thing  in  mort- 
main ;  and*  that  it  did  not  appear  that  the  ornament  of  the  town  was 
a  purpose  necessarily  involving  the  continuing  land  in  mortmain,  and 
that  on  that  ground  he  thought  the  gift  could  not  be  held  to  be  void ; 
for  to  hold  that  it  was,  would  be  in  effect  to  decide  that  every  legacy 
is  void,  the  trustees  of  which  may,  in  the  exercise  of  the  discretion 
given  to  them,  think  proper  to  buy  land  without  regard  to  the  statute 
of  mortmain ;  that  such  a  decision  would  be  inconsistent  with  his 
own  judgment  in  the  case  of  Trt/e  v.  The  Corporation  of  Gloucester^ 
14  Beav.  173 ;  s.  c.  6.  Eng.  Rep.  73 ;  and  that  he  was  strongly  dis- 

f)osed  to  confirm  the  view  he  had  there  taken  of  the  decisions  and  the 
aw  upon  the  subject"  His  Honor  then  observed,  that  a  difficulty 
presented  itself  by  reason  of  the  Attorney- General  not  being  a  party 
to  the  suit,  but  added,  <'  that  if  the  plaintiffs  consented  to  a  scheme 
being  settled  before  him  (the  Master  of  the  Rolls)  in  chambers,  he 
would  dispense  with  the  necessity  of  making  the  Attorney- General 
formally  a  party  to  the  suit  This  was  acceded  to  by  the  plaintifis, 
and  his  Honor  ordered  the  fund  to  be  paid  into  court,  and  directed  a 
scheme  to  be  settled  for  its  application.  From  this  decree  the  defend- 
ant appealed. 

Palmer  and  Clarke  supported  the  decree  of  the  court  below.  This 
gift  is  a  good  charitable  donation,  and  in  no  degree  violates  the  pro- 
visions of  the  Mortmain  Act     The  point  is,  in  fact,  concluded  by 
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authority  ;  for  in  GrimmeU  v.  Gnmmettj  Ambl.  210,  it  was  "held,  that 
where  there  is  a  discretion  to  lay  out  money,  and  which,  therefore, 
does  not  involve  the  necessity  of  violating  the  statute,  the  gift  is  good. 
The  same  was  held  in  Sorresby  y.  Hollins,  9  Mod.  221.  In  this  case 
there  is  nothing  in  the  will  to  prevent  the  trustees  from  laying  out  the 
money  in  the  erection  of  buildings  upon  land  already  devoted  to  the 
purposes  of  mortmain,  such  as  upon  a  parish  church  or  upon  build- 
ings for  the  municipal  use  of  the  town,  which  purposes  are  plainly 
not  illegal  under  the  statute  6  Geo.  II.  c.  36.  JTie  Attorney- General 
V.  BowleSy  2  Ves.  sen.  647 ;  s.  c.  3  Atk.  806.  In  point  of  fact,  there  is 
no  necessity  whatever  that  the  trustees  should,  in  the  due  performance 
of  the  trust,  either  acquire  land  already  in  mortmain,  or  endeavor  to 
draw  land  into  that  state  ;  and  where  it  is  clear  that  the  terms  of  a 
gift  do  not  require  an  investment  in  land,  the  gift  is  good ;  and  if 
there  be  an  option  to  employ  money  in  a  way  not  obnoxious  to  the 
prohibition  of  the  statute,  the  gift  is  good,  although  the  actual  terms 
of  the  gift  authorize  its  illegal  application.  Grafton  v.  Friih^  15 
Jurist,  737 ;  s.  c.  5  Eng.  Rep.  201.  AH  the  cases  were  considered,  and 
are  collected  in  Trye  v.  The  Corporation  of  Gloucester. 

Lloydy  for  the  appeal.  From  the  subject-matter  of  this  gift,  and 
from  the  terms  in  which  it  is  bestowed,  the  only  rational  presumption 
is,  that  it  was  intended  to  confer  a  substantial  benefit  upon  the  town, 
the  place  of  the  testator's  birth,  and  to  be  of  a  permanent  nature,  and 
primd  facie,  therefore,  the  trust  was  one  for  which  the  acxjuisition  of 
land  was  required.  Giblett  v.  Hobson,  3  Myl.  &  K.  517.  When  the 
testator  made  his  will  he  was  disposing  of  a  reversionary  interest,  and 
he  himself  interposed  some  life-interests,  giving  the  plaintiffs  a  still 
more  remote  reversion ;  and  from  this  it  is  impossible  not  to  see  that 
he  did  not  mean  the  benefits  of  his  gift  to  belong  to  any  inhabitants 
of  Faversham  at  any  particular  time,  but  intended  that  the  inhabi- 
tants in  perpetuo  should  enjoy  the  bounty  he  conferred,  and  as  he 
intended  the  inhabitants  throughout  all  time  to  participate  in  this 
benefit,  the  only  intelligible  inference  is,  that  a  purchase  of  land  was 
intended.  If  that  be  so,  and  if  it  be  clear  that  the  acquisition  of 
land  already  in  mortmain  is  not  expressly  pointed  out,  it  is  equally 
plain  that  the  gift  is  void  as  being  obnoxious  to  the  Statute  of  Mort- 
main. Hie  Attorney-  General  v.  Parsons,  8  Ves.  186 ;  The  Attorney^ 
General  v.  Davies,  9  Ibid.  535 ;  and  Giblett  v.  Hobson,  before  cited. 
Mather  v.  Scott,  2  Keen,  172 ;  Edwards  v.  Hali,  17  Jurist,  593 ;  s.  c.  21 
Eng.  Rep.  525;  and  Longstaffv,  Rennison,  1  Drew.  28;  s.  c.  11  Eng. 
Rep.  267.  The  old  decisions,  as  to  the  Mortmain  Act,  are  not  to  be 
relied  upon,  and  although  the  tendency  of  late  decisions  may  have 
been,  so  far  as  the  description  of  property  which  may  be  given  to 
charitable  purposes  is  concerned,  to  give  a  more  liberal  construction 
to  the  statute,  yet  the  case  now  before  the  court  depends  upon  what 
was  the  intention  of  the  testator,  and  what  he  really  meant,  than 
strictly  what  mode  can  be  discovered  for  the  application  of  the  money 
so  as  not  to  violate  the  law.  What  the  testator  intended  was  a  per- 
manent benefit,  and  the  most  obvious  mode  of  conferring  a  permanent 
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benefit  is  by  the  investment  of  the  money  in  land,  and  that  must  be 
considered  to  have  been  his  intention :  from  which  it  follows,  that  the 
gift  is  void.  To  say  that  he  has  pointed  to  an  outlay  in  buildings  on 
land  already  in  mortmain  would  be  almost  absurd,  for  he  could  never 
have  intended  his  money  to  pass,  as  it  then  would,  from  the  man- 
agement and  control  of  his  own  trustees  to  the  management  of 
strangers. 

Grove,  on  the  same  side.  Much  reliance  seems  to  be  placed  on 
the  fact,  that  it  may  be  assumed  that  the  testator  gave  his  trustees  a 
discretion  as  to  the  mode  of  laying  out  the  money;  but  were  the  court 
to  hold  that  where  trustees  have  a  discretion  to  lay  out  money  in 
land,  or  in  a  manner  which  is  legal,  the  gift  is  valid,  the  effect  of  such 
a  decision  would  be  to  make  the  effectual  operation  of  the  Statute  of 
Mortmain  to  depend  upon  the  vigilance  of  the  residuary  legatee,  or 
next  of  kin  of  every  testator,  in  keeping  trustees  having  such  a  discre- 
tion to  the  exercise  of  it,  only  in  such  manner  as  the  law  will  permit. 
On  the  other  hand,  it  would  leave  it  open  to  trustees  to  barter  with  a 
residuary  legatee,  or  next  of  kin,  by  determining  to  exercise  the  dis- 
cretion in  such  a  way  as  to  defeat  the  benefits  they  would  receive, 
unless  upon  terms  made  by  them.  This,  it  is  submitted,  would  be 
a  virtual  repeal  of  the  act. 

Clarke,  in  reply.  From  the  context  of  the  wiU  it  appears  that  the 
testator  did  not  contemplate  the  acquisition  of  land,  for  the  original 
intention,  as  expressed,  appears  to  have  been  to  erect  a  steeple  to  the 
parish  church,  a  purpose  clearly  legal ;  and  the  presumption  is  that, 
by  the  subsequent  part  of  the  gift,  the  testator  had  in  view  objects  of 
a  like  character.  The  case  of  TTie  Attorney-  General  v.  Williams,  4 
Bro.  C.  C.  526,  s.  c.  2  Cox,  387,  was  a  stronger  case  than  this,  as  to 
the  permanent  character  of  the  trust.  There  the  gift  was  to  ''establish 
a  school,"  and  was  held  not  be  void,  because  the  establishment  of  a 
school  did  not  necessarily  involve  the  reduction  of  land  into  mort- 
main. In  Longstaff  v.  Rennison,  the  gift  was  to  be  applied  towards 
establishing  a  school  in  connection  with  a  particular  chapel,  and  was 
to  be  paid  over  to  the  treasurer  for  the  time  being  of  such  school  then^ 
or  thereafter  to  be  built,  and  the  evidence  in  the  cause  showed  that 
no  school  in  connection  with  the  chapel  mentioned  had  been  then 
built.  The  Vice- Chancellor  held  that,  under  the  circumstances,  this 
involved  the  acquisition  of  a  site  upon  which  to  build  a  school. 

June  26.  Knight  Bruce,  L.  J.  Whether  the  words  '<  benefit  and 
ornament  of  the  said  town,"  which  the  will  in  this  case  contains, 
ought  to  be  deemed  equivalent  to  '*  benefit  or  ornament  of  the  said 
town,"  or  ought  not;  and  whether  the  will  is  considered  with  reference 
to  the  statute  which  we  are  in  the  habit  of  calling  the  Mortmain  Act, 
or  is  not,  the  bequest  in  question  cannot,  I  think,  be  read  as  requir- 
ing, or  as  intending  to  render  necessary  an  acquisition  of  land  in 
order  to  the  performance  of  the  trust  declared ;  particularly  when  the 
plaintiffs'  corporate  character  and  connection  with  the  town  of  Favers- 
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ham  are  recollected.  It  does  not  seem  to  me  to  have  been,  or  to  be 
impossible,  or  even  difficult  for  them  to  adorn  the  town  in  a  manner 
beneficial  to  it  without  resorting  to  a  course  incapable  of  being  tes- 
tamentarily  authorized ;  nor  do  they  appear  to  have  entertained,  or 
now  to  entertain,  any  intention  of  contravening  the  law.  Why,  then, 
should  the  gift  be  deemed  invalid  ?  "  Semper  in  dubiis  benigniora 
preeferenda  sunt,"  Dig.  lib.  50,  tit  17, 56,  is  a  good  maxim  of  the  civil 
Jaw,  which  says :  '^  Quoties  in  stipulationibns  ambigna  oratio  est,  com- 
modissimum  est  id  accipi  quo  res  de  qua  agitur  in  tuto  sit,"  Dig.  lib. 
45,  tit.  1,  80 ;  nor,  I  apprehend,  does  our  own  law,  or  sound  reasoning 
allow  us  to  interpret  a  gift,  or  disposition,  as  intended  by  the  maker 
of  the  gift  to  exceed  his  power,  or  right,  where  he  has  not  by  expres- 
sion compelled  such  a  construction.  Why  should  we  be  willing  to 
impute  a  gratuitous  preference  of  wron^  to  right,  or  of  a  course  which 
will  frustrate,  to  a  course  which  will  effectuate,  his  intention.  If  one 
orders  a  thing  to  be  done,  but  does  not  sav  how  it  is  to  be  done,  surely 
he  must  be  taken  to  mean  it  shall,  if  possible,  be  lawfully  done.  The 
decision  in  The  Attornej/- General  v.  Bowles  may  have  been  correctly 
departed  from,  and  I  assume  it  to  have  been  so.  The  principle,  how- 
ever, on  which  Sorresby  v.  Hbllins  was  determined,  the  principle  rec- 
ognized by  Lord  Lyndhurst  in  the  House  of  Lords  in  T%e  Attorney' 
General  v.  Mill,  5  Bligh,  N.  S.  593,  seems  to  me  indisputably  right ; 
and  I  consider  consequently  that,  whether,  on  the  supposition  of  the 
statute  not  having  passed,  there  would  not,  or  would  be  a  breach  of 
trust  committed  in  laying  out  the  legacy  in  question,  or  any  part  of 
it  in  the  amelioration,  or  alteration  of  land  which  in  the  testetor's 
lifetime  was  not  devoted  to  any  municipal  or  charitable  purpose  in 
acquiring  land,  still,  the  discretionary  authority  given  to  the  plaintifTs 
appearing  to  extend  to  a  course  not  at  variance  with  the  statute,  the 
bequest  is  valid,  and  must  have  effect  given  to  it.  Therefore,  the  ap- 
peal must,  in  my  opinion,  be  dismissed,  and  with  costs. 

Turner,  L.  J.,  after  steting  the  effect  of  the  bequest  for  the  lives 
of  the  several  parties,  and  reading  the  words  of  the  will  as  to  the 
transfer  of  the  capitel  of  1,000/.  bank  annuities,  said  :  The  question 
upon  this  appeal  is,  whether  the  gift  to  the  plaintiffs  is  void  by  the 
Statute  of  Mortmain.  The  Master  of  the  Rolls  is  of  opinion  that  it 
is  not,  and  I  agree  in  that  opinion.  The  argument  in  support  of  the 
appeal  was,  that  the  gift  necessarily  involves  either  the  purchase  of 
land,  or  expenditure  on  land  alreadv  in  mortmain.  In  the  former  case 
the  gift  would  be  clearly  bad ;  and  in  the  latter  it  would  be  clearly 
bad,  the  will  not  pointing  to  land  in  mortmain,  and  it  being  alleged 
that  it  is  land  on  which  the  money  must  be  expended,  and  cases  were 
cited  on  this  point.  The  whole  argument  rests  on  the  point  that  this 
gift  involves  either  the  purchase  of  land,  or  the  expenditure  on  land. 
This,  however,  does  not  appear  to  me  to  be  the  case.  The  fund  is  to 
be  applied  in  such  manner  and  for  such  purposes  as  the  corporation 
shall  judge  to  be  most  for  the  benefit  and  ornament  of  the  town. 
Keeping  within  the  limits  of  benefit  and  ornament,  the  corporauon 
has  a  wide  discretion,  not  only  as  to  the  purpose  for  which,  but  a 
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the  manner  in  which,  the  fund  shall  be  applied.  It  is,  I  conceive, 
quite  within  the  limits  of  the  trust  that  both  the  capital  and  income 
of  the  fund  should  be  invested  for  purposes  other  than  ornamental. 
However,  it  cannot,  I  think,  be  said  that  there  can  be  no  purpose  of 
benefit  and  ornament  to  which  the  fund,  or  the  income  of  it  might  be 
applied  which  would  not  involve  either  the  purchase  of,  or  the  ex- 
penditure upon  lands.  Public  seats,  which  would  be  both  beneficial 
and  ornamental,  and  would  not  involve  a  permanent  occupation  of 
the  land,  might  be  placed  in  public  walks  and  places  of  the  town,  and 
other  applications  of  the  like  nature  might  be  pointed  out ;  and  if  the 
law  allows  one  mode  of  application  and  disallows  another,  it  will  be 
the  duty  of  the  corporation,  as  trustees,  to  apply  the  fund  in  the  mode 
the  law  allows.  I  think,  therefore,  this  appeal  wholly  fails,  and  must 
be  dismissed,  with  costs. 


Ex  parte  Prichard  ;  In  re  The  London  and  Birmingham  Extension, 
Northampton,  Daventry,  Leamington,  and  Warwick  Railway 
Company. 

Jane  28,  1854. 

Company  —  Winding-up  Acts  —  Creditor — Judgment  —  Execution  — 

Coil  at  Instance  of  Cf^editor. 

A  person  haying  a  claini  as  creditor  against  a  oompanj  ordered  to  be  wound  up  was,  after 
varioas  proceedings,  allowed  to  bring  an  action  against  the  ofB^pial  manager,  and  recovered 
judgment  for  the  amount  and  costs.  The  order  permitting  the  action  directed  that  the 
judgment,  if  any,  should  be  dealt  with  as  the  court  should  direct  The  creditor  applied 
for  leave  to  issue  proceedings  at  law  or  in  equity  against  the  property  of  the  companj,  or 
against  the  contributorles,  or  that  the  official  manager  might  make  a  call  for  payment  of 
the  demand :  — 

Edd^  (overruling  a  decision  of  one  of  the  Vice-chancellors,  who  had  refused  to  make  anj 
order  J  that  he  was  entitled  to  proceed  at  law;  but  that  the  court  would  not  make  a  calJ, 
as  sucn  an  application  must  be  made  in  the  Master's  office. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
refusing  to  make  an  order,  on  the  application  of  Mr.  Prichard  to  be 
permitted  to  take  proceedings  upon  the  judgment  obtained  by  him  in 
an  action  brought  by  him  under  the  direction  of  the  court,  against 
the  above  company,  for  his  charges  as  an  engineer.  It  appeared  that 
Mr.  Prichard  carried  in  his  demand  before  the  Master,  which  was  by 
him  allowed  as  a  claim  only.  From  this  allowance  Mr.  Prichard 
appealed  to  the  then  Vice-Chancellor  Knight  Bruce,  who  referred  the 
matter  back  to  the  Master,  with  a  declaration  that  the  debt,  if  any, 
due  to  Mr.  Prichard,  formed  a  debt  due  from  the  company  provable 
under  the  winding-up  order.  The  Master  then,  with  the  consent  of 
Mr.  Prichard,  directed  an  action  to  be  brought  against  the  official 
manager,  the  latter  admitting  in  such  action  that  the  debt,  if  any, 
was  a  debt  of  the  company.     From  this  direction  Mr.  Gay,  one  of 
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the  contributories,  appealed  to  the  late  Vice-Chancellor  Parker,  who 
affirmed  the  Master's  direction,  with  the  addition,  that  the  jadgment 
to  be  obtained  in  the  action  was  to  be  dealt  with  as  this  court  should 
direct.  The  action  proceeded,  and  ultimately  Mr.  Prichard  obtained 
an  award  from  the  arbitrator,  to  whom  the  action  was  referred,  upon 
which  he  signed  judgment  for  1,745/.  IBs.  8d  and  costs,  which  were 
taxed. 

The  motion  was  made,  before  Vice-Chancellor  Stuart,  on  the  26tb 
of  May,  when  his  Honor,  although  he  expressed  his  opinion  to  be 
that  substantial  justice  was  in  favor  of  Mr.  Prichard's  application, 
declined  to  make  any  order ;  ^  and  from  that  decision  Mr.  Prichard 
appealed. 

Bacon  and  Terrell^  for  the  appeal,  contended  that  if  the  creditor 
were  not  permitted  to  proceed  upon  his  judgment,  his  remedy  was 

Sone ;  that  the  57th  and  58th  sections  of  the  Winding-up  Act,  1848| 
id  not  alter  or  prejudice  the  rights  of  creditors;  that  as  a  creditor, 
he  was  not  at  liberty  to  set  the  Master  in  motion  in  the  question  of  a 
call,  and  that,  therefore,  the  court  would  in  justice  either  allow  him 
to  proceed  upon  his  judgment,  or  would  itself  direct  a  call  to  be  made 
to  satisfy  his  demand.  They  cited :  PrescoU  v.  Hadow,  5  Exch.  726 ; 
8.  c.  1  Eng.  Rep.  487 ;  Thompson  v.  7%e  Universal  Salvage  Company^ 
6  Dowl.  &  L.  P.  C.  465 ;  LoydPs  case,  1  Sim.  N.  S.  248 ;  s.  c.  3  Eng. 
Rep.  279. 

Malins  and  Cole^  for  Mr.  Gay  and  some  other  contributories,  argued 
that  whatever  order  were  made,  the  rights  of  these  contributories, 
who  were  in  no  way  answerable  for  this  particular  debt,  would  be 
protected ;  that  if  Mr.  Prichard  were  allowed  to  proceed  upon  his 
judgment  unrestrictedly  against  the  official  manager,  the  effect  would 
be  that  executions  would  issue  against  persons  who  were  not,  in  fact, 
liable  to  pay. 

Cooper  and  De  Oex,  for  the  official  manager,  took  no  part  iu  the 
argument 

Knight  Bruce  L.  J.  It  appears  to  me  and  my  learned  brother 
that  the  necessary  result  of  what  has  taken  place  is  to  entitle  Mr. 
Prichard  to  one  of  two  things:  either  to  have  a  call  made,  or  to  make 
what  he  can  of  his  judgment  at  law  out  of  such  persons  as  in  a  court 
of  law  would  be  considered  liable  upon  the  judgment  It  would  be 
improper,  and  a  discredit  to  the  administration  of  justice,  if  Mr.  Pri- 


1  The  ground  of  his  Honor's  decision  is  contained  in  the  following  passage  of  his 

judgment :  "  An  order  having  been  obtained  for  the  winding  up  of  this  company,  and 

this  creditor  having  come  in  under  that  order,  and  having  had  the  benefit  of  c®y***f 
I        °  *•  _t'_i-  __j  -/• ^  i     _j_?__?__^ A^ ^1  u«  «iia  nniirt.  ne 


fcyment 
DC  through  the  interposition  of  the  official  manager." 

VOL.  XXVII.  32 
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chard  were  to  be  precluded,  not  ooly  from  the  benefit  of  a  call,  but 
alao  from  the  right  to  make  his  judgment  available.  I  am  not  aware 
of  any  case  in  which  a  call  has  been  made  at  the  instance  of  a  cred- 
itor, and  certainly  not  by  this  court  in  the  first  instance ;  and  the 
present  application  cannot  be* considered  as  an  appeal. from  the 
Master  on  the  subject  of  a  call.  I  do  not  dissent  at  all  from  what 
his  Honor  the  late  Vice-Chancellor  decided,  which  was  no  doubt 
right  at  the  time  that  it  was  done ;  but  I  think  the  restraint  which 
he  put  upon  the  appellant's  proceeding  at  law  should  now  be  taken 
off.  Any  party  is  at  liberty  to  apply  to  the  Master  to  make  a  call, 
and  if  he  should  think  fit,  we  wish  him  to  consider  himself  at  full 
liberty  to  do  so ;  but  if  the  Master  sheJl,  in  his  discretion,  make  a  caU, 
the  parties  will  be  at  liberty  to  come  to  this  court  to  suspend  the  pro- 
ceedings of  Mr.  Prichard,  at  law;  and  this  order  is  to  be  considered 
as  being  made  subject  to  any  application  that  may  be  made  by  reason 
of  any  such  call. 

Turner,  L.  J.  This  case  was  before  the  Master,  and  on  motion 
before  the  Vice-Chancellor;  and  here,  it  comes  to  us  to  state  our 
opinion  whether  Mr.  Prichard  should  be  allowed  to  proceed  at  law, 
and  to  issue  execution  on  the  judgment  he  has  obtained.  It  has 
been  said  that  he  ought  not  to  proceed  on  his  judgment,  because  it 
was  obtained  in  an  action  directed  by  the  court  to  be  brought;  but 
the  action  was  directed  for  the  purpose  of  ascertaining  the  amount 
of  the  debt,  it  being  settled  that  the  debt^  if  any,  was  a  debt  due  from 
the  company ;  and  it  seems  to  me  to  follow,  that,  the  debt  being  a 
debt  against  the  company,  there  must  be  a  right  against  somebody 
to  recover  the  debt.  It  was  contended  that  Mr.  Gray  and  the  other 
respondents  represented  by  Mr.  Malins  were  not  liable  to  this  debt, 
and  that  the  restriction,  if  removed  against  the  other  contributories, 
should  not  be  removed  as  against  themselves ;  but  it  is  no  part  of  the 
duty  of  this  court  to  answer  the  question,  whether  any  particular  sec- 
tion of  contributories  is  liable  to  a  particular  debt,  except  in  the  case 
of  a  call  made  for  the  payment  of  debts.  The  object  of  the  act  was 
not  to  alter  the  rights  of  creditors ;  and  this  creditor  has  an  undoubted 
right  to  proceed  at  law  against  all  the  contributories ;  the  object  of 
the  act  was  only  to  make  out  the  rights  as  between  the  contribu- 
tories  themselves.  The  court  will  make  no  order  as  to  a  call,  as 
the  application  must  originate  in  the  Master's  office ;  but  Mr.  Prichard 
is  to  be  at  liberty  to  go  on  at  law,  notwithstanding  the  order  of  the 
Vice-Chancellor,  and  to  be  at  liberty  to  proceed  against  the  property 
of  the  company,  as  he  shall  be  advised. 
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March  18,  25,  and  29>  and  April  21,  and  June  14,  1854. 

Will,  Construction  of — Issue  —  Intention — Personal  Annuity. 

A  testator  gave  an  annnitT'  of  600?.  '*  to  A  for  her  life,  and  the  issue  from  her  body  lawfally 
begotten ;  on  failore  of  which,  to  revert  to  my  heirs ;  and  I  request  B  and  C  to  act  as  m j 
trustees  for  A,  so  that  the  said  annuity  may  tie  secured  for  her  separate  use : "  — 

Hddf  that  A  was  entitled  for  life  only  to  the  annuity,  with  remainder  to  her  issue. 

In  a  will,  the  word  *'  issue ''  is  not  a  technical  expression  implying,  prmd  fade,  words  of 
limitation,  but  will  yield  to  the  intention  of  the  testator  to  be  ooliected  from  the  words  of 
the  will. 

Assuming  the  word  "issue"  to  have  been  a  word  of  limitation,  A's  life  estate  would  not 
have  coalesced  with  the  estate  in  remainder,  as  the  one  estate  was  equitable  and  the  other 
legal. 

The  decision  in  Knight  v.  Ellis,  2  Bio.  C.  C.  570,  approved  of. 

This  was  an  appeal  from  the  decision  of  Vice- Chancellor  Stuart, 
upon  the  construction  of  the  will  of  John  Wynch,  reported,  21  Eng. 
Hep.  367,  where  the  will  and  the  facts  of  the  case,  are  set  out.  It  is 
only  necessary,  to  state  in  addition,  that  shortly  after  the  death  of 
the  testator,  on  the  8th  of  May,  1798,  a  deed  was  executed  by  the 
executors  of  the  testator,  reciting  that  they*  had  bound  themselves, 
after  the  death  of  Mrs.  Mealy,  the  legatee,  to  pay  the  annuity  of  600/. 
among  the  issue  of  her  body,  according  to  the  true  intent  and  mean- 
ing of  the  said  will 

In  1806,  Mr.  Mealy  died ;  and  in  December,  1808,  on  the  mar- 
riage of  Mrs.  Mealy  with  Mr.  Naylor,  a  settlement  was  executed,  by 
which,  after  reciting  the  deed  of  the  7th  of  May,  1798,  and  the  trusts  ot 
the  600/.  as  therein  declared,  Mrs.  Mealy  assigned  unto  the  trustees, 
therein  named,  the  said  annuity  of  600/.  and  all  her  interest  in.the 
funds,  in  which  the  same  should  be  invested,  upon  trUst,  to  pay  the 
said  annuity  of  600/.  to  Mrs.  Mealy,  for  her  separate  use,  and,  after 
her  decease,  upon  the  trusts,  by  the  will  of  the  said  testator,  directed 
and  declared  of  and  concerning  the  same. 

The  Vice-Chancellor  held  that  the  word  "  issue,"  was  a  word  of 
purchase,  and  that,  consequently,  Mrs.  Mealy  took  only  a  life  in- 
terest in  the  annuity.  The  petitioners,  who  were  purchasers  from 
the  annuitant,  appealed  against  this  decision. 

The  Solicitor'  General^  Lee^  and  Smith,  in  support  of  the  appeal. 
First,  the  word  "  issue,"  in  this  will,  is  not  a  word  of  purchase,  but  a 
word  of  limitation.  .  Secondly,  the  terms  of  the  gift  created  a  condi- 
tional fee.  Stafford  v.  Buckley,  2  Ves.  sen.  170 ;  Turner  v.  Turner,  1 
Bro.  C.  C.  316,  318.  The  case  of  ^liffht  v.  Ellis  depended  upon 
the  particular  words  in  that  will,  and  does  not  contravene  the  well 
known  rule,  that  the  same  words,  which  if  applied  to  real  estate,  would 
create  an  estate  tail,  would,  in  the  case  of  personal  estate,  S^^g , 
absolute  interest  in  personalty.    Lyon  v.  Mitchell,  1  ^add.  467,  ^   • 
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Tothtll  V.  PiUy  Ibid.  488 ;  Bniton  v.  Twininffj  3  Mer.  176 ;  CkandUss 
V.  Price,  3  Ves.  99.  The  decision  in  Enigkt  v.  Ellis,  was  not  followed 
in  The  AUomey-  General  v.  Bright,  2  Keen,  67 ;  TaU^  v.  Ofar/ce,  1 
Beav.  100 ;  Jordan  v.  Lowe,  6  Ibid.  350 ;  Bird  v.  Pre65ter,  1  Drew. 
338;  s.  c.  17  Eng.  Rep.  451;  Jarman  on  Wills,  Vol.  2,  p.  496. 

The  following  cases  were  also  cited :  The  King'  v.  Melting,  1  Vent 
214,  225;  Dodson  v.  Chew,  Wils.  Cas.  and  Opin.  272;  Boldemesse 
V.  The  Marquis  of  Carmarthen,  1  Bro.  C.  C.  377 ;  Smith  v.  Psfbus,  9 
Ves.  666  ;  Hockley  v.  Mawbey,  1  Ves.  jun.  143 ;  The  University  of  Ox- 
ford V.  Clifton,  1  Eden,  473 ;  Bigge  v.  Bensley,  1  Bro.  C.  C.  187 ; 
Barlow  v.  SaUer,  17  Ves.  479 ;  EUon  v.  Eason,  19  Ibid.  73 ;  ChodOl 
V.  Brigham,  1  Bos.  &  P.  192 ;  Lord  VertUam  v.  Bathurst,  13  Sim. 
374 ;  Darley  v.  itf artf n,  22  Law  J.  Rep.  (n.  b.)  C.  P.  249,  s.  c.  24 
Eng.  Rep.  275 ;  Forth  v.  Chapman,  1  P.  NVms.  664 ;  Dunk  v.  JPenner, 
2  Russ.  &  M.  557 ;  Manning  v.  Moore,  Al.  &  Nap.  96 ;  Dae  v.  JZu- 
co^^/e,  8  Com.  B.  Rep.  876 ;  Eavanagh  v.  MorUmd,  1  Kay,  16,  s.  c. 
23  Eng.  Rep.  582 ;  NeviPs  case,  7  Rep.  33 ;  Taylor  v.  MarHndale^  12 
Sim.  168 ;  Bredimaris  case,  6  Co.  68,  b. 

Holt  and  Oiffard,  for  the  children  of  Mrs.  Naylor,  contra,  cited : 
Aubin  V.  Daly,  4  B.  &  Aid.  69 ;  Lees  v.  Mosley,  1  You.  &  C.  689 ; 
Prior  on  Issue,  108,  171,  302 ;  Night  v.  EUis,  ubi  supra ;  Earl  of 
Chatham  v.  Tothill,  7  Bro.  P.  C.  453 ;  Daw  v.  Lord  Chathanh  Feame, 
464;  Butler's  Note  to  Fearne's  Cont.  Rem.  49;  Sir  E.  Sngden's 
Treatise,  237;  Crozier  v.  Crozier,  3  Dr.  &  W.  363;  Stonor  v. 
Curwen,  5  Sim.  264 ;  Roberts  v.  Dixwell,  1  Atk.  607 ;  Robinson  v. 
Cfrey,  9  East,  1 ;  2  Powell  on  Devises,  by  Jarman,  399. 

Stewart,  for  the  grandchildren  of  Mrs.  Naylor. 

Malins  and  Forster,  for  the  executors  of  Mrs.  Naylor,  cited: 
Procter  v.  Upton,  Cox's  MSS.  O.  70;  Clare  v.  Clare^  Cas.  t 
Talb.  21. 

June  14.  The  Lord  Chancellor,  (Lord  Cranworth.)  This  is  a 
question  arising  under  the  will  of  John  Wynch,  who  died  in  India. 
The  bequest  in  question  is  in  these  words :  ^'  I  will  and  bequeathe  to 
T^y  good  and  virtuous  friend,  Anna  Maria  Mealy,  now  wife  of 
Ridgway  Mealy,  lieutenant  and  fort  adjutant  of  Velore,  in  the  Hon- 
orable Company's  service,  an  annuity  of  600/.  sterling  per  annum,  to 
commence  six  months* after  my  decease,  for  her  life  and  the  issue 
from  her  body,  lawfully  begotten,  on  failure  of  which,  to  revert  to  my 
heirs ;  and  I  have  to  request  that  my  very  good  friends,  Nathaniel 
Edward  Kindersley,  Esq.,  and  Thomas  Cockburn,  Esq.,  will  act  as 
trustees,  for  the  said  Anna  Maria  Mealy,  so  that  the  said  annuity  may 
be  secured  for  her  sole  use  and  benefit,  and  that  it  may  be  paid  to 
her  quarterly,  or  half  yearly,  as  they  may  deem  proper." 

John   Wynch  died  in  the  year  1797,  and  his  executors  proved  his 

*will  in  India,  and  afterwards  in  England.     The  annuity  to   Mrs. 

Mealy,  during  her  life,  was  secured  in  India,  by  an  investment  of 
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20,000  star  pagodas,  in  the  names  of  two  gentlemen,  merchants  at 
Madras,  A^ria  de  Friese,  and  John  De  Friese,  a  twelvemonth  after 
the  death  of  the  testator.  The  transaction  was  commenced  by  a 
deed,  bearing  date  the  8th  of  May,  1798,  purporting  to  be  made  be- 
tween Greorge  and  James  Wynch,  the  brothers  and  executors  of  the 
testator,  of  the  first  part,  the  two  Messrs.  De  Friese  of  the  second  part, 
and  Mr.  Kindersley  and  Mr.  Cockburn,  the  trustees  named  in  the  will, 
of  the  third  part  It.  was,  in  fact,  executed  only  by  the  two  Messrs. 
Wynch,  the  executors;  and  it  recites  the  will,  the  investment  of  the 
20,000  star  pagodas,  for  the  purpose  of  securing  the  annuity  during 
the  life  of  Mrs.  Mealy,  and  then  it  recites  thus :  ^'  And  whereas,  the 
said  Nathaniel  Edward  Eandersley  and  Thomas  Cockburn,  Esqs., 
having  declined  accepting  the  trusts,  for  a  longer  period  than  the 
natural  life  of  the  said  Anna  Maria  Mealy,  the  said  George  and 
James  Wynch  have,  in  further  part  performance  of  the  said  will 
of  the  said  late  John  Wynch,  deceased,  bound  themselves,  their 
heirs,  executors,  and  administrators,  as  follows:  that  on  and 
after  the  sum  of  star  pagodas  (20,000)  aforesaid,  shall  or  may  be 
well  and  truly  repaid  to  them,  the  said  James  and  George  Wynch, 
they  will  weU  and  truly  pay,  or  cause  to  be  paid,  the  said  annuity  or 
yearly  sum  of  600/.,  as  aforesaid,  to  such  issue  of  the  body  of  the 
said  Anna  Maria  Mealy,  as  shall  or  may  be  lawfully  begotten  during 
the  time  of  his,  her,  or  their  lives,  or  the  lives  of  the  survivor  or  sur- 
vivors, to  each  an  equal  part  or  share,  with  benefit  of  survivorship, 
agreeably  to  the  true  meaning  and  intent  of  the  said  will,  in  like 
manner  as  they  were  thereby  bound  to  do,  if  this  indenture,  tripartite, 
bad  not  been  entered  into."  So  matters  continued  until  the  year 
1806,  when  Mr.  Mealy  died.  The  next  transaction  was  a  deed, 
which  was  executed  by  Mrs.  Mealy,  on  the  occasion  of  her  second 
marriage  with  Mr.  Hare  Naylor.  It  bears  date  the  16th  of  De- 
cember, 1808,  and  it  recites  the  prior  deed  of  1798,  the  will,  the  invest- 
ment of  the  20,000  star  pagodas ;  and  then  it  recites,  at  length,  the 
trust  that  I  have  just  read,  for  the  benefit  of  herself,  for  life,  and  af- 
terwards of  her  children ;  and  then  it  recites  the  gift  of  the  annuity  of 
600Z.  to  trustees  for  the  separate  use  of  Mrs.  Mealy,  <<  upon  the  trusts 
by  the  will  of  the  said  testator,  John  Wynch,  directed  and  declared  of 
and  concerning  the  same ; "  there  having  been  a  previous  recital  that 
the  trusts  of  the  will  were  such  as  I  have  stated.  The  marriage  took 
effect,  and  another  deed,  of  the  23d  of  March,  1812,  was  executed 
some  three  or  four  years  after  the  marriage,  by  which  the  sum  of 
12,000/.,  5/.  per  cents.,  was  invested  in  the  names  of  trustees.  The 
first  trust  declared  was  for  Mrs.  Hare  Naylor,  for  her  life,  then  to 
secure  300/.  a  year  to  the  husband  for  his  life,  and  after  their  deaths, 
in  trust  for  George  Wynch,  the  then  sole  surviving  executor;  he  be- 
came, in  truth,  therefore,  a  purchaser  of  the  interest  under  that  deed, 
whatever  -the  interest  was,  of  Mrs.  Hare  Naylor,  subject  to  her  life 
interest,  and  subject  to  an  annuity  secured  to  Mr.  Hare  Naylor, 
during  his  life,  if  he  survived  his  wife ;  but,  in  fact,  he  died  during 
her  lifetime,  in  March,  1815,  and  Mrs.  Naylor  lived  until  Augus^ 
1849.    There  were  issue  of  the  marriage,  three  children,  all  of  whom 
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are  still  alive  ;  two  of  them  have  had  no  issue,  bat  one  of  them  has 
six  childrea.  There  are  three  children,  and  six  grandchildren/  The 
trastees  brought  the  fund  into  court  under  the  Trustee  lielief  Act, 
and  the  present  question  arises,  upon  a  petition  which  was  presented 
by  the  representative  of  George  Wynch,  who  claims,  by  virtue  of 
the  deed  of  1812,  to  be  entitled  to  the  fund,  as  having  become  entitled 
to  it  as  a  purchaser  under  that  instrument ;  and  his  contention  is,  that 
Mrs.  Hare  Naylor,  took  the  absolute  interest  under  the  will  for  her 
separate  use,  and  that  George  Wynch,  the  surviving  executor, 
became,  under  the  deed  of  1812,  a  purchaser  for  value.  This  demand 
is  resisted  by  the  issue  of  Mrs.  Naylor,  who  claim  as  legatees,  under 
the  original  will  of  John  Wynch.  No  question  is  raised,  I  mujit 
observe,  amongst  the  issue  themselves ;  and  it  was  admitted  in  the 
argument  that  if  they,  that  is,  the  children  or  grandchildren,  are 
entitled,  then  they  have  arranged,  among  themselves  as  to  what  the 
distribution  of  the  fund  is  to  be,  as  far  as  they  are  entitled. 

The  claim  of  the  petitioner  is  resisted  on  two  grounds :  first,  that 
under  the  will  the  issue  take  as  legatees  by  purchase ;  secondly,  that 
even  if  Mrs.  Mealy  took  the  absolute  interest,  the  respondents  are 
entitled  as  claiming  by  assignment  under  her.  This  latter  point  rests 
on  this  ground  By  the  deed  of  1798,  the  executors  put  a  construction 
on  the  will  which  excluded  the  notion  of  any  absolute  interest  in 
Mrs.  Mealy,  and  Mrs.  Mealy  at  that  time  was  a  married  woman,  and 
had  not  parted  with  the  fee;  but  by  the  deed  of  1808,  when  she  was 
single, — the  deed  made  prior  to  her  second  marriage, — she,  it  is  con- 
tended, adopted  this  construction  of  the  will  and  assigned  her  interest 
under  the  will,  that  is,  in  the  trusts  as  recited  in  that  deed,  and  which 
were  trusts  for  the  benefit  of  herself  for  life  and  afterwards  for  her 
issue.  Then  it  is  said,  whatever  was  the  real  construction  of  the 
will,  yet  this  was  the  construction  which  Mrs.  Mealy,  competent  to 
deal  with  the  fund  if  it  was  her  own,  had  put  upon  it;  and  she  had 
assigned  it  so  that  it  should  go  according  to  what  would  have  been 
its  disposition,  if,  according  to  the  true  construction  of  the  will,  she 
was  only  tenant  for  life  with  remainder,  so  to  say,  to  her  children. 
I  confess  I  think  there  is  very  great  force  in  this  argument;  but  I  have 
not  thought  it  necessary  to  make  up  my  mind  finally  upon  it,  being 
of  opinion  that  she  did  not  take  an  absolute  interest;  I  think  she 
took  for  life  only,  with  a  gift  in  the  nature  of  a  remainder  to  her 
issue.  I  may  observe  there  is  a  point  which  one  of  the  lords  jus- 
tices thinks  entitled  to  great  weight,  and  which  I  do  not  say  any 
thing  about; — not  because  I  think  it  is  not  entitled  to  weight,  for  I 
think  it  is  entitled  to  very  great -weight;  — and  that  is,  a  doubt 
whether  the  interest  of  one  was  not  in  the  nature  of  a  legal  interest^ 
and  of  the  other  of  an  equitable  interest ;  so  that  there  never  could  be 
any.  union,  and  the  rule  in  Shelley* s  case^  1  Co.  Rep.  93,  would  not 
apply.  I  give  no  opinion  upon  it  I  only  advert  to  it,  not  having 
any  opinion  adverse  to  that  which  will  be  expressed  by  my  learned 
brother  on  that  subject  I  go  on  the  general  ground  that,  even  if 
there  were  no  distinction  in  the  quality  of  the  estates,  there  was  not 
an  absolute  interest  in  Mrs.  Mealy.     On  this  subject,  I  must  observe^ 
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the  authorities  are  very  far  from  satisfactoiy.      The  principles  on 
which  they  have  gone,  in  many  cases,  have  not  been  at  ail  such  as  I 
think  strictly  applicable  to  questions  of  this  sort;  rules  drawn  from 
principles  of  tenure  have  been  adopted  as  canons  of  construction, 
where  tenure  is  out  of  the  question;  althoagh  in  the  great  bulk  of  the 
cases  the  intention  has  been  hereby  defeated.     Where,  however,  I 
find  a  rule  established,  I  will  not  question  it  or  inquire  very  narrowly 
as  to  its  origin ;  but  the  question  is,  whether  the  authorities,  which 
give  an  absolute  interest  in  personalty  to  the  first  taker,  do  govern 
this  case ;  that  is  to  say,  whether  this  is  a  case  in  which  I  am  bound 
by  authority  to  hold,  that  the  words  of  the  gift  to  the  issue  are  words 
of  limitation  and  not  words  of  purchase.     I  think  not.     The  first 
class  of  cases  is  that  in  which  the  gift,  after  that  to  the  first  taker,  is 
a  gift  to  the  heirs  of  the  body.     In  those  cases  the  courts  have  held, 
by  analogy  to  devises  of  re^  estates,  that  the  words  are  so  clearly 
words  of  limitation,  that  even  the  express  restriction  of  the  first 
bequest  to  a  life*estate  is  not  sufficient  to  exclude  the  primd  facte 
meaning  of  these  words.     Such  was  the  case  of  Toihill  v.  PUt^  which 
was  afterwards  reported  in  the  House  of  Lords.     In  that  case,  the 
testator  gave  thus :     "  After  the  death  of  Sir  William  Pynsent,  he 
gave  t6  the  said  Leonora  Ann  Pynsent  the  dividends  on  the  4,000^ 
bank  stock,  and  the  payments  growing  due  on  the  above  annuities, 
during  her  life,  and  then  gave  her  two  estates  at  Putney^  to  keep,  sell, 
or  dispose  as  she  pleases ;  and,  after  her  decease,  he  gave  all  the  afore* 
said  lands,  bank  stock,  and  exchequer  annuities  to  the  heirs  male  of 
her  body ;  and  for  want  of  such  issue,  he  gave  all  the  said  estates, 
bank  stock  and  annuities  to  the  plaintiif,  by  the  name  of  William 
Daw."      It  was  a  gift,  therefore,  as  far  as  the  bank  stock  was  con- 
cerned, of  the  dividends  to  her  for  her  life ;  and  after  her  decease,  to 
the  heirs  male  of  her  body,  it  was  expressly  to  her  for  life,  and  after- 
wards to  the  heirs  male  of  her  body;  and  for  want  of  such  issue,  then 
over.     Now  the  principles  are  too  well  recognized  to  need  any  illus- 
tration, that  the  gift  of  the  dividends  is  just  the  same  as  giving  her 
the  fund  for  her  life  and  then  to  the  heirs  male  of  her  body,  and  for 
want  of  such  issue,  then  over.     What  was  decided  was,  that  she 
took  the  absolute  interest  in  the  bank  stock,  and  the  Master  of  the 
Rolls,  Bir  Thomas  Sewell,  before  whom  the  cause  was  heard,  came 
to  that  conclusion ;  for  he  says,  1  Madd.  509 :   "  There  is  no  doubt 
but  that  the  intention  ought  to  prevail,  if  it  can  be  enforced  without 
breaking  in  upon  any  rule  of  law ;  but  the  rule  that  words  which 
would  give  an  estate  tail  in  a  freehold  are  to  be  considered  in  the 
case  of  chattels  as  giving  the  thing  absolutely ;  for  that  no  chattels 
can  be  limited  over  after  a  dying  without  issue.     The  rule  is  too 
strong  to  be  got  over."      That  was  what  the  Master  of  the  Rolls 
decided.     That  decision  was  reversed,  I  think,  by  the  Lords  Commis- 
sioners ;  but  the  decision  by  the  Master  of  the  Rolls  was  eventuaUy 
sustained  in  the  House  of  Lords.    Just  on  the  same  principle  was 
decided  the  case  of  Elton  v.  Easofij  decided  by  Sir  William  Grant, 
wlere  the  gift  was  thus :  The  testatrix  left  to  trustees  all  her  moneys 
and  effects,  whatsoever  and  wheresoever,  to  hold  to  them>  their  heirs. 
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executors,  administrators  and  assigns,  upon  the  following  trusts;  sub- 
ject to  her  debts,  legacies,  &c.,  "  to  apply  the  residue  of  the  rents  and 
profits  of  my  estates  and  effects  for  my  son  during  his  life,  and  after- 
wards for  the  heirs  of  his  body,  if  any."  Sir  William  Grant  held 
that  to  be  an  absolute  interest  in  the  first  taker;  and  his  expressions 
are:  ^<  Whatever  disposition  would  amount  to  an  estate  tail  in  land, 
gives  the  whole  interest  in  personal  property,  which  is  incapable  of 
being  entailed."  "  The  words  '  if  any'  have  no  restrictive  effect ;  and 
then  it  is  a  mere  limitation  over  after  a  general  failure  of  heirs  of  the 
body,  which  the  rules  of  law  will  not  permit  to  take  effect"  There 
was  another  case  before  that  learned  judge,  of  Britton  v.  Twining^ 
which  was  this :  The  testator  gave  20,000Z.  "  which  he  would  have 
sp  secured  that  William  Cobb  may  only  receive  the  interest  of  the 
same  during  his  life ;  and  after  his  decease,  to  the  heirs  male  of  his 
body ;  and  so  on  in  succession  to  the  heir  at  law,  male  or  female." 
Here,  again,  though  there  was  an  express  restriction  for  life,  Sir 
William  Grant  held  that  the  first  teiker  took  an  absolute  interest  In 
those  cases,  the  principle  on  which  the  courts  went  was  this :  that  it 
was  quite  clear  that  technical  words  were  used  which,  in  the  opinion 
of  the  court,  indicated  the  clear  meaning  on  the  part  of  the  testator 
that  the  property  should  go  in  a  course  of  devolution  till  there  was 
an  exhaustion  of  the  heirs  of  the  body.  That  they  of  course  held 
could  not  be  carried  into  effect,  and  that  it  gave  therefore,  the  abso- 
lute interest 

In  those  cases,  the  words  "heirs  of  the  body"  are,  as 'we  know, 
technical  words,  words  of  art  almost  mysteriously  inflexible ;  but  it 
must  be  admitted  also,  that  where  the  more  manageable  expression 
"issue"  is  used,  still,  if  there  is  nothing  to  show  that  that  word  was 
not  intended  as  a  word  of  limitation,  nothing  to  show  an  intention 
to  confine  the  first  taker  to  a  life-estate,  it  has  been  held  to  be  in 
the  nature  of  a  word  of  limitation  when  used  with  reference  to  per- 
sonal estate,  equally  with  the  words  "heirs  of  the  body."  That 
was  the  case  of  Lyon  v.  Mitchell  In  that  case,  the  testator  gave 
"the  rest  of  his  estate,  real  and  personal,  whatsoever  and  where- 
soever, and  of  what  nature  and  kind  soever,  unto  his  executrix  and 
executors,  upon  trust  to  pay  certain  legacies  to  his  daughters  and 
annuity  to  his  wife;  and  the  residue  he  directed^to  be  divided 
equally  amongst  his  sons,  John  Lyon,  Edmond  P.  Lyon,  Benjamin 
Lyon,  and  George  Lyon,  and  such  son  and  sons  as  his  wife  should, 
or  might  be  enceinte  of  at  the  time  of  his  death,  or  at  any  time  dur- 
ing his  life,  if  such  son  and  sons  shall  be  born  alive,  share  and  share 
alike,  as  tenants  in  common,  and  to  the  issue  of  their  several  d.nd  re- 
spective bodies  lawfully  begotten."  Sir  Thomas  Plumer  held  that 
there  was  nothing  to  show  that  the  word  "issue"  was  not  intended 
as  a  word  of  limitation.  The  words  must  be  taken  as  meaning,  in 
spite  of  an  express  life  estate  given  to  the  first  taker,  that  it  was  to 
be  an  interest  to  devolve  from  time  to  time  to  all  the  issue,  so  that 
the  first  taker  must  be  taken  to  have  had  an  absolute  interest.  The 
word  "issue"  must  be  considered  as  incorporated  into  and  forming 
part  of  the  gift  to  the  first  taker,  and  not  as  amounting  to  a  sub- 
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sequent  gift  to  the  issue.  So,  again,  where  there  is  no  express  gift  to 
the  issue,  but,  after  an  indefinite  gift,  there  is  a  gift  over  in  default  of 
issue  of  the  first  taker,  there  the  first  taker  in  the  case  of  real  estate 
is  considered,  by  implication,  to  take  a  gift  to  him,  or  his  issue ;  and 
the  same  rule  has  been  adopted  with  regard  to  personalty.  There  is 
the  case  of  Chandless  v.  Price,  I  have  taken  a  short  note  of  it  as 
follows :  "  I  give  the  residue  of  my  real  and  personal  estate  in  failure 
of  legitimate  issue  by  my  daughter  Mary  Williams,  to  my  daughter- 
in-law,  Catherine  Jennings ;  and  after  her  decease  without  legitimate 
issue,  to  Sarah  Medhurst,  for  her  sole  use,  and  to  be  divided  equally 
after  her  death  between  her  children;"  and  it  was  held  to  be  an  ab- 
solute interest  in  Mary  Williams.  Therefore,  that  was  just  the  same 
thing,  whether  the  gift  was  by  implication  or  express.  It  was  the 
same  thing  as  if  it  had  been  given  to  the  first  taker,  Mary  Williams 
and  her  issue.  But,  indeed,  in  that  case,  and  in  similar  cases  per- 
haps, no  such  rule  of  construction  need  be  resorted  to ;  for  as  the  gift 
to  the  first  taker,  without  more,  would  carry  an  absolute  interest,  the 
subsequent  gift,  on  an  indefinite  failure  of  issue,  was  necessarily  void 
for  remoteness.  In  all  these  cases,  the  rule  applied  to  real  estates, 
derived  from  principles  of  tenure,  has  been  made  the  foundation  of 
the  rule  for  construing  bequests  of  personalty ;  but  in  these  cases, 
either  the  technical  words  "heirs  of  the  body"  have  been  coAstrued, 
or  there  has  been  nothing  to  show  that  the  words  "issue,"  "children," 
or  the  like,  have  not  been  intended  merely  to  define,  or  explain  the 
extent  of  the  interest  given  to  the  first  taker;  and  I  see  nothing  in 
these  decisions  compelling  me  to  hold,  that  where  technical  words  of 
art  are  Aot  used,  and  where  the  interest  of  the  first  taker  is  expressly 
confined  to  a  life  estate,  I  should  be  bound  to  act,  in  the  construction 
of  bequests  of  personalty,  on  principles  derived  from  laws  of  tenure, 
and  not  resting  on  intention.  It  was  on  this  distinction  that  Lord 
Thurlow  acted  in  the  case  of  Knight  v.  Ellis*  There  the  testator 
directed  certain  rents  to  be  accumulated  till  his  grand-nephew  should 
attain  his  age  of  twenty-one  years ;  and  after  that  event,  he  gave  tb6 
interest  of  that  accumulated  fund  to  his  grand-nephew  for  his  life ;  and 
after  his  decease,  he  gave  the  fund  to  his  issue ;  and  in  default  of  issue 
to  his  nieces.  It  was  argued,  that  as  this  would  have  been  an  estate 
tail  in  real  property,  therefore  it  was  an  absolute  interest  in  personalty; 
but  Lord  Thurlow  held  otherwise.  He  gave  effect  to  the  manifest 
intention,  not  thinking  himself  fettered  by  the  analogy  of  a  real  estate 
when  the  result  would  have  been  arrived  at  on  principles  not  founded 
on  intention,  but  often  operating  in  direct  opposition  to  it.  I  cannot 
consider  that  case  overruled.  I  believe  it  to  have  been  rightly  decided, 
and,  at  all  events,  if  it  was  wrongly  decided,  I  think  it  can  only  be 
questioned  in  the  House  of  Lords.  I  am  aware  that  there  have  been 
three  decisions  by  Lord  Langdale  and  one  by  Sir  R.  T.  Kindersley, 
V.  C,  where  those  learned  judges  are  supposed  to  have  treated  tlmt 
case  as  not  being  law.  The  first  of  these  cases  is  the  case  of  ^^f^g" 
tomey-  General  v.  Bright^  before  Lord  Langdale,  in  the  X® J^x  ggph 
There  a  sum  of  5001  was  given  to  Susan  Thomas,  daughter  of ^^  ^H  ^ 
Thomas,  to  receive  the  interest  during  life,  and  then  to  her  iss     f 
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in  case  of  her  death  without  issue,  the  said  500/.  to  be  divided  be- 
tween her  father's  children. 

Now,  undoubtedly,  Knight  v.  EUis  was  cited  in  that  case,  but  the 
judgment  is  so  extremely  short  that  what  the  grounds  of  the  jpdg- 
ment  were  on  which  Lord  Langdale  proceeded,  it  is  very  dimcuit 
to  discover.  The  judgment  is:  ^'Tbe  Master  of  the  KoUs  held 
that  the  effect  of  the  gift  of  the  sum  of  500L  to  Susan  Thomas, 
to  receive  the  interest  during  her  life  and  then  to  her  issue,  was  to 
give  her  an  absolute  interest  in  that  sum,  and  that  such  absolute 
interest  was  not  aifected  by  the  subsequent  words  of  the  will ;  the 
limitation  over  in  case  of  her  death  without  issue,  unrestricted  by 
any  words  limiting  the  generality  of  the  expression  'without  issue' 
being  void  for  remoteness."  Now,  I  confess  that  if  that  was  the  de- 
cision, that  went  on  the  ground  that  Knight  v.  EUis  was  not  law.  It 
is  so  shortly  given,  and  so  little  said  about  it,  that  I  do  not  think  it 
would  be  safe  to  treat  that  as  having  overruled  the  decision  that  had 
been  come  to  after  great  deliberation,  and  evidently  well  considered 
by  Lord  Thurlow  half  a  century  before.  A  great  many  cases  may 
have  taken  place,  and  a  great  deal  of  money  may  have  been  disposed 
of  on  the  faith  of  that  decision,  and  it  would  not  be  safe  to  treat  that 
case  as  having  overruled  the  decision  in  Knight  v.  Ellis.  The  next 
case  was  one  a  few  years  afterwards,  of  Tate  v.  Clarke^  in  which  I 
am  not  at  all  clear  I  should  not  entirely  have  agreed  with  Lord  Lang- 
dale.  I  do  not  think  the  case  of  Knight  v.  Ellis  was  referred  to.  It 
was  the  gift  of  real  estate  ''unto  and  amongst  all  and  every  my 
brothers  and  sisters  who  shall  be  living,  at  the  time  of  the  decease  of 
my  wife,  and  to  their  issue,  male  and  female,  after  the  respective 
deceases  of  my  brothers  and  sisters  forever,  to  be  equally  divided 
between  and  amongst  them."  And  then  he  gave  the  residue  of  the 
money  to  trustees  "  upon  trust  to  pay  and  apply  the  salne  unto  my 
said  brothers  and  sisters  in  the  same  manner  as  it  is  directed  with 
regard  to  the  rents  and  profits  of  my  freehold  estate : "  that  is,  it  was 
&  gift  of  the  residuary  personal  estate  to  trustees  "  in  trust  to  pay  over 
the  profits  to  all  and  every  my  brothers  and  sisters  who  shall  be  living 
at  the  time  of  the  decease  of  my  wife,  and  to  their  issue,  male  and 
female,  after  the  respective  deceases  of  my  said  brothers  and  sisters 
forever."  Now,  I  am  not  at  all  satisfied  that  I  should  not  have  come 
to  the  same  conclusion,  because  the  word  "issue"  may  be  meant  as  a 
word  of  limitation  in  respect  of  personal  estate  as  well  as  of  real 
estate,  and  the  expressions  strongly  show  that  was  the  meaning  of 
the  testator.  The  words  were  there  used  as  indicating  the  extent  of 
the  interest  which  was  given  to  the  first  taker,  although  continued  in 
succession  forever  afterwards  to  the  posterity  of  the  first  taker.  There- 
fore, I  think  that  case  not  at  all  irreconcilable  with  the  case  of  Knight 
v.  EUis,  Another  case  was  also  before  that  very  learned  judge,  that 
of  Jordan  v.  Lowe^  in  1843.  There,  some  leasetfolds  were  given  to 
trustees, "  to  suffer  my  cousin  Robert  Jordan,  son  of  my  uncle  Jonathan, 
to  hold  and  enjoy,  or  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  to  his  own  use  and  benefit  during  the  term  of  his  natural  life ; 
and  from  and  immediately  after  the  decease  of  the  said  Robert  Jordan, 
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then  I  direct  my  said  trastees  to  pay  the  rents  and  profits  thereof 
to  his  issue  male,  lawfully  begotten,  severally  and  respectively,  ac- 
cording to  their  respective  seniorities."  The  report  of  that  case  is 
exti^mely  short  No  argument  at  all  was  given,  and  I  was  going  to 
say  no  judgment  It  is  this :  ^  The  Master  of  the  Rolls  was  of 
opinion  that  the  plaintifT  took  a  quasi  estate  tail,  and  said  he  must 
make  a  decree  in  favor  of  the  plaintiff  according  to  the  prayer  of  the 
bill."  ^ 

Upon  what  grounds  Lord  Langdale  proceeded  we  are  left  in  entire 
ignorance.  But  it  may  be  that  he  thought  there,  that  the  words  must 
be  treated  as  words  of  limitation,  as  it  was  to  go  to  them  in  succes- 
sion forever,  according  to  their  seniorities.  That  might  have  been 
the  ground  on  which  he  proceeded  in  that  case :  that  also  would  not 
be  inconsbtent  with  Knight  v.  Ellis.  With  regard  to  all  these  cases 
I  am  of  opinion,  with  all  deference  to  that  very  learned  judge,  that 
the  judgment  of  Lord  Thurlow  cannot  be  considered  as  properly  over- 
ruled by  these  decisions,  even  if  they  were  inconsistent  with  that 
judgment.  The  only  other  case  is  the  one  before  Sir  R  T.  Einders- 
ley,  V.  C,  last  year,  the  case  of  Bird  v.  Webster^  in  which  the  lan- 
guage was,  ^  to  invest  in  the  public  funds  1,000/.  in  each  child's  name, 
and  1,000^  in  my  wife's,  the  interest  to  be  received  by  them  regularly 
for  their  life,  and  afterwards  to  their  descendants,  except  my  wife's, 
which  is  at  her  death  to  be  sold  out  and  divided  amongst  them."  It 
was  said,  in  truth,  there  was  no  decision  that  actually  touched  the  case. 
Here,  no  doubt,  the  Vice-Chancellor,  from  some  expressions  which  fell 
from  that  very  learned  judge,  would  seem  to  indicate  he  thought  it 
clear,  that  in  every  case  where  it  would  be  an  estate  tail  in  real  estate 
it  would  be  an  absolute  interest  in  personalty.  What  he  says  in  his 
judgment  is  this ;  (1  Drew.  340,  s.  c.  17  Eng.  Rep.  451^  :  "  The  will 
then  proceeds, '  the  interest  to  be  received  by  them  reguutrly  for  their 
life.'  Then  comes  the  expression  on  which  the  question  in  this  case 
turns,  <  -and  afterwards  to  their  descendants.'  Now,  if  the  will  stopped 
there,  if  there  were  no  more,  I  should  be  bound  to  come  to  the  conclu- 
sion contended  for  by  the  petitioners ;  for  where  there  is  a  gift  to  A.  for 
life,  remainder  to  the  descendants  of  A.,  it  is  clear  that,  if  real  estate, 
it  is  an  estate  tail ;  if  personal  estate,  it  gives  him  the  absolute  in* 
terest.  But  that  is  not  all."  And  then  he  goes  on,  and  reasons  upon 
it ;  but  no  decision  on  the  point  is  actually  come  to.  I  take  it  rather 
as  an  indication  of  that  learned  judge's  opinion  unfavorable  to  the 
conclusion  in  Knight  v.  JSUi^,  though  not  reasoning  upon  it,  or  saying 
he  would  not  act  upon  Knight  v.  EUis  ;  but  I  take  it  to  be  an  indi- 
cation of  an  opinion  that  the  distinction  in  Knight  v.  EUis  was  not 
sustainable  as  a  distinction.  With  all  deference,  I  do  not  think  it 
can  be  so  disposed  of.  No  reasons  are  given  in  The  Attorney' Oenerdl 
V.  Bright;  and  those  other  two  cases  before  the  Master  of  the  Rolls 
are  perhaps  distinguishable,  for  the  reasons  I  have  mentioned,  namely, 
that  in  Tate  v.  Clarke^  the  first  taker  was  not  expressely  confined  to 
the  life  estate,  and  in  Jordan  v.  Lowe^  the  issue  were  to  take  in  suc- 
cession, and  the  intention  would  be  as  much  defeated  by  giving  an 
absolute  interest  to  the  first  taker  as  by  giving  it  to  a  parent   In  this 
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case,  before  Kindersley,  V.  C^  the  decision  was  only  that  the  children 
took  a  defeasible  interest  Certainly,  the  language  of  that  very  learned 
judge  goes  farther ;  but  Knight  v.  Ellis  was  not  cited ;  and  that  case 
is  not  one  upon  which  I  can  act  in  opposition  to  such  a  decision  of 
Lord  Thurlow.  I  have  been  assuming  that  the  case  of  Knight  v. 
Ellis,  if  it  be  good  law,  governs  the  present ;  but  I  do  not  forget  that 
this  was  denied  by  Mr.  Lee.  He  said,  he  admitted  the  authority  of 
Knight  V.  ElliSj  but  he  contended  it  wa3  a  case  which  did  not  rule 
the  case  now  before  us ;  but  to  this  1  cannot  agree.  Here  the  gift  is 
to  Anna  Maria  Mealy  for  her  life  and  to  the  issue  from  her  body  law> 
fully  begotten.  It  is  true  the  words,  "  and  after  her  decease,"  which 
occur  in  Knight  v.  EUis^  are  not  found  here ;  but  I  think  they  are 
necessarily  implied.  The  meaning  is  plain,  that  the  legatee  shall 
enjoy  for  her  life,  which  means  for  her  life  only,  and  '^then,''  vrhich 
must  mean  when  her  life  interest  is  over,  that  it  shall  go  to  the  issue. 
I  can  discover  no  sort  of  distinction  between  the  two,  nor  do  I  think 
that  there  is  any  distinction  arising  from  this  being  a  gift  of  an  an- 
nuity or  not  of  a  mere  personal  fund.  I  will  assume  the  petitioner  to 
be  well  founded  in  his  proposition,  that  this  annuity  would  pass  to 
the  heirs  and  not  to  the  executor ;  but  I  think  that  is  not  material 
The  question  is,  by  what  rule  are  we  to  construe  the  words  by  which 
it  is  given  ?  Are  we  to  act  upon  rules  having  their  foundation  upon 
and  springing  from  principles  of  tenure,  or  are  we  merely  to  look  at 
the  language  used  in  order  to  ascertain  the  intention  of  the  giver  ?  I 
think  that,  even  assuming  this  to  be  an  annuity  to  pass  to  the  heirs,  stilly 
the  feudal  reasons  have  no  place  in  determining  the  meaning  of  the 
words  used  in  creating  or  disposing  of  it ;  it  is  still  personal  estate, 
to  be  governed  by  the  same  rules  which  regulate  the  construction  of 
other  dispositions  of  personalty.  I  have,  therefore,  come  to  the  con- 
clusion that  the  construction  put  by  the  Vice- Chancellor  on  this  will 
was  correct,  and  that  his  order  must  be  affirmed,  except  that  a  provis- 
ion must  be  made  for  the  paying  of  600/.  annuity  to  the  issue  out 
of  the  dividends  and  corpus  of  the  fund,  according  to  the  arrange- 
ment that  they  have  made  among  themselves. 

Knight  Bruce,  L.  J.  The  respondents,  who  claim  to  be  interested 
in  the  present  controversy,  have  no  dispute  or  difference  among  them- 
selves, and  desire  merely  that,  to  the  exclusion  of  the  appellant,  or  at 
least  in  preference  to  his  claim,  the  cash  and  stock  in  question  and 
the  future  dividends  of  the  stock  shall  be  subject  as  from  the  death 
of  the  late  Mrs.  Hare  Naylor  to  the  payment  of  600/.  per  annum  to 
those  respondents  or  one  of  them,  until  the  exhaustion  in  that  way 
of  the  entire  fund,  both  capital  and  income,  or  the  death  of  the  sur- 
vivors of  the  children  and  grandchildren  of  Mrs.  Hare  Naylor's  second 
marriage  who  were  living  at  her  death,  whichever  event  should  first 
or  alone  happen.  This,  however,  is  asked,  without  prejudice  to  any 
question  of  right  after  the  happening  of  either  event  And  as  it  is 
clear  that  to  the  respondents  claiming  to  be  interested,  and  to  the 
appellant,  or  to  some  or  one  of  them,  the  whole  stock  and  cash  ab- 
solutely belongs,  it  is  only  necessary  to  decide  one  of  two  pointSi 


COURTS  OF  CHANCERY,  1854.        385 

Be  Wynch's  Tnist. 

first,  whether  the  words,  *^  issue  from  the  body  lawfully  begotten," 
contained  in  Mr.  Wynch's  will,  are  words  of  limitation  or  of  pur- 
chase ;  secondly,  if  they  are  words  of  limitation,  what  is  the  effect  of 
the  deeds  of  1798  and  1808  taken  together?  And  it  is  upon  the 
latter  of  these  two  points  alone  that  1  purpose  stating  my  opinion ; 
the  view  I  take  of  that  rendering  it,  as  I  conceive,  from  the  circum- 
stances I  have  mentk)ned,  unnecessary  for  me  to  deal  with  the  other. 
I  think  it  a  correct  and  just  inference  from  the  materials  before  the 
court,  that  the  marriage  of  Mr.  and  Mrs.  Hsire  Naylor  took  place  under 
the  belief  and  on  the  understanding  on  their  part  that  the  true  con- 
struction and  effect  of  the  will  of  Mr.  Wynch,  as  to  the  annuity  of 
600^.  per  annum  given  by  it,  were  such  as  is  mentioned  in  the  deed 
of  the  8th  of  May,  1798 ;  and  such,  accordingly,  as  to  confine  the 
interest  in  that  sum  and  the  right  to  it,  after  Mrs.  Hare  Naylor's 
death,  for  her  issue,  if  any  living  at  her  death,  at  least  so  long  as  any 
child  or  descendant  of  Airs.  Hare  Naylor  living  at  her  death  should 
be  in  existence,  if  not  more  extensively  defined.  It  must,  I  conceive, 
be  taken  that  the  conduct  and  arrangements  of  Mr.  and  Mrs.  Hare 
Naylor  preliminary  to  the  marriage  were  regulated  or  influenced  by 
that  belief,  by  that  understanding.  It  appears  to  me  that  their  mar- 
riage settlement,  the  deed  of  the  16th  of  December,  1808,  contains 
what  in  effect  is  tantamount  to  a  declaration  on  their  part,  and  a  con- 
tract between  them,  that  the  will  of  Mr.  Wynch  as  to  the  annuity 
was  to  be  so  construed  practically,  and  should  be  so  acted  upon. 
From  this  declaration,  and  from  the  contract,  it  is,  I  apprehend,  im- 
possible for  them,  after  their  marriage,  to  recede,  at  least  to  the  prej- 
udice of  any  issue  of  their  marriage  living  at  Mrs.  Hare  Naylor  s 
decease.  Whether  this  construction  of  the  will  was  accurate  or  in- 
accurate, — •  as  to  which  I  have  said  that  I  mean  to  assert  nothing, — 
there  bein^  now  alive  children  of  the  marriage  as  well  as  grand- 
children of  the  marriage,  who  were  living  at  Mrs.  Hare  Naylor's 
death, —- there  being  no  dispute  among  the  respondents  upon  this 
occasion,  who  include  all  the  issue  of  the  marriage,  living  at  Mrs. 
Hare  Naylor's  death,  nor  a  question  raised  by  any  of  them,  —  the 
only  point  we  are  asked  to  decide  being,  I  repeat,  whether  the  appel- 
lant is  so  interested,  and  what  interest  if  any,  he  has  in  the  fund 
and  subject  of  contention,  the  correct  conclusion  I  apprehend  to  be, 
that  the  stock,  its  income  from  the  death  of  Mrs.  Hare  Naylor,  and 
its  future  income,  are  chargeable,  either  primarily  or  exclusively,  after 
paying  the  costs,  given  by  the  order  under  appeal,  and  the  respon- 
dents' costs  of  this  application,  with  the  payment,  as  from  Mrs.  Hare 
Naylor's  death,  of  600/.  per  annum  to  the  respondents  claiming  to  be 
interested,  or  some  or  one  of  them,  until  the  exhaustion  by  this  means 
of  the  property  thus  charged,  or  at  least  until  the  death  of  the  sur- 
vivor of  Mrs.  Hare  Naylor's  children  and  grandchildren  living  at  her 
death.  I  think,  accordingly,  our  order  ought  to  provide  for  this,  that 
it  shall  be  without  prejudice  to  any  question  as  to  the  right  to  such 
portion,  if  any,  of  the  property  as  shall  remain  unexhausted  at  the 
death  of  the  survivor  of  those  children  and  grandchildren,  and  in  that 
case  without  prejudice  also  to  any  claim  of  the  respondents  or  any 
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of  them,  under  the  will  of  Mr.  Wynch,  in  the  event  of  the  exhaustion 
taking  place  before  the  death.  Practically,  therefore,  and  in  effect, 
my  manner  of  viewing  the  case  and  proposed  mode  of  dealing  with 
it,  seems  to  be  scarcely  or  not  at  all  more  favorable  to  the  appellant 
than  are  those  of  the  Lord  Chancellor  and  Lord  Justice. 

Turner,  L.  J.  This  case  presents  to  our  cdhsideration  questions 
of  great  difficulty  both  upon  the  construction  of  the  will  of  the  testa- 
tor and  upon  the  effects  of  acts  which  were  done  or  concurred  in  by 
Mrs.  Naylor  after  the  testator's  death.  I  allude  particularly  to  the 
deeds  of  1798  and  1808,  to  which  my  learned  brother  has  particularly 
referred.  I  allude  to  those  deeds,  however,  only  for  the  purpose  that 
I  desire  it  to  be  understood  that  I  neither  assent  to  nor  dissent  from 
the  conclusions  which  have  been  drawn  from  them,  and  that  I  give 
no  opinion  as  to  their  operation  or  effect;  but  that  my  judgment  in 
this  case  rests  upon  the  construction  of  the  will.  The  testator,  who 
was  an  official  in  the  East  India  Company's  service,  by  bis  will,  after 
directing  payment  of  his  debts  and  giving  some  legacies  to  servants, 
has  proceeded  as  follows :  <'  Item.  I  will  and  bequeathe  to  my  good 
and  virtuous  friend,  Anna  Maria  Mealy,  now  wife  of  Ridgway  Mealy, 
lieutenant  and  fort  adjutant  of  Velore,  in  the  Honorable  Company's 
service,  an  annuity  of  600Z.  sterling  per  annum,  to  commence  six 
months  after  my  decease,  for  her  life  and  the  issue  from  her  body 
lawfully  begotten ;  on  failure  of  which,  to  revert  to  my  heirs.  And  I 
have  to  request  that  my  very  good  friends,  Nathaniel  Edward  Kin- 
dersley  and  Thomas  Cockburn,  Esqs.,  will  act  as  trustees  for  the  -said 
Anna  Maria  Mealy,  so  that  the  annuity  may  be  secured  for  her  sole 
use  and  benefit,  and  that  it  may  be  paid  to  her  quarterly  or  half- 
yearly,  as  they  may  deem  proper.  Item.  I  also  leave  and  bequeathe 
to  the  said  Anna  Maria  Mealy  1,000Z.  sterling,  so  as  to  enable  her  to 
pay  the  passage  to  Europe ;  and  I  request  my  executors  will  not 
delay  paying  this  sum.  Lastly,  I  will  and  bequeathe,  after  all  tbe 
above  have  been  executed,  to  my  brothers,  Greorge  and  James,  the 
residue  of  my  estates,  real  and  personal ;  and  I  hereby  appoint  and 
nominate  my  brothers,  George  and  James,  my  sole  heirs  and  execu- 
tors, and  I  have  no  doubt  but  what  they  will  see  this,  my  last  will 
and  testament,  put  in  execution  agreeable  to  its  meaning,  without 
squabbling  or  disputing."  Mrs.  Mealy,  the  annuitant,  to  whom  and 
to  whose  issue  this  annuity  of  600/.  is  given,  was,  as  is  mentioned  in 
the  will,  the  wife  of  Lieutenant  Mealy.  She  had  no  issue  by  him, 
but  she  survived  him,  and,  after  his'death,  married  Mr.  Naylor,  by 
whom  she  had  issue.  She  has  lately  died,  and  her  issue  have  sor- 
vived  her,  and  one  is  still  living.  That  the  annuity  is  so  given  as  to 
endure  so  long  as  there  shall  be  issue  of  Mrs.  Mealy,  afterwards 
Naylor,  admits  of  no  question.  The  question  upon  the  construction 
of  the  will,  whioh  we  have  to  determine,  is,  whether  Mrs.  Mealy  took 
the  absolute  and  entire  interest  in  the  annuity,  or  took  the  annuity 
for  life  only.  If  this  question  were  to  be  determined  upon  the  lan- 
guage of  the  will,  namely,  without  reference  to  any  rales  of  law  or  to 
any  decided  cases,  no  doubt  could,  I  think,  be  entertained  upon  it; 
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ihe  limilxition  of  the  annuity  to  Mrs.  Mealy  for  her  life,  would  of  itself 
be  sufficient  to  show  that  it  was  intended  to  be  given  to  her  for  her 
hfe,  and  -for  life  only,  and  the  intention  would  decide  the  question. 
But  it  was  argued,  on  the  part  of  the  appellant,  that  this  annuity 
partakes  of  the  character  of  real  estate ;  that  it  is  descendible  to  heirs; 
that  a  conditional  fee  may  subsist  in  it,  although  it  is  not  capable  of 
being  entailed,  not  being  within  the  statute  De  Donis;  that  it  ought, 
therefore,  in  construing  this  will,  to  be  considered  as  real  estate ;  and 
that,  so  considering  it,  Mrs.  Mealy  took  a  conditional  fee  in  the  an- 
nuity, which  became  absolute  in  her  upon  the  birth  of  issue.  And  it 
was  further  argued,  on  the  appellant's  behalf,  that  under  a  devise  of 
real  estate,  couched  in  the  terms  in  which  this  annuity  is  given,  Mrs. 
Mealy  would  have  been  tenant  in  tail ;  and  that  the  rule  of  this  court 
is,  that  the  same  words  which  would  create  an  estate  tail  in  realty, 
confer  the  absolute  interest  in  personalty ;  and,  therefore,  taking  this 
annuity  to  be  personal  estate,  Mrs.  Mealy  equally  took  an  absolute 
interest  in  it.  Admitting,  however,  that  this  annuity  partakes  of  the 
character  of  real  estate,  and  would  descend,  and  may  be  limited  in 
the  manner  pointed  out,  it  does  not,  as  I  apprehend,  follow  that,  in 
construing  this  will,  it  ought  to  be  considered  as  real  estate.  It  is,  in 
fact,  personal  estate  with  peculiar  incidents  belonging  to  it  in  that 
character,  according  to  the  decision  in  Aubin  v.  Daly;  and  to  treat  it 
as  real  estate  for  the  purposes  of  construction,  would  be  to  disregard 
its  nature,  and  pay  regard  only  to  its  incidents.  Both  the  nature  and 
incidents  of  the  property  must,  no  doubt,  be  considered  in  determining 
the  construction  of  the  will.  The  incidents  can  no  more  be  disre- 
garded than  can  the  nature  of  the  property.  Due  weight  must  be 
given  to  each ;  but  this  branch  of  the  argument  cannot,  I  think,  be 
carried  further.  We  come  then  to  these  further  questions :  first,  if 
this  had  been  a  devise  of  real  estate,  would  Mrs.  Mealy  have  been 
tenant  in  tail  of  the  devised  estate  ?  and,  secondly,  assuming  that 
under  a  devise  of  real  estate,  in  the  terms  of  this  will,  Mrs.  Mealy 
would  have  been  tenant  in  tail,  does  it  or  not  follow  that  she  became 
entitled  to  an  absolute  interest  in  this  annuity  ?  The  first  of  these 
questions  w&ui  not  very  fully  discussed  at  the  bar  in  the  argument,  on 
the  part  of  the  respondents ;  but  it  is  plainly  a  question  of  great  im- 
portance to  their  interests :  for,  if  it  shall  appear  that  Mrs.  Mealy 
would  not  have  been  tenant  in  tail  of  real  estate  devised  in  these 
terms,  there  can  be  no  foundation  for  the  appellant's  contention,  that 
Mrs.  Mealy  was  entitled  to  an  absolute  interest  in  this  annuity.  This 
question,  as  I  view  it,  depends  wholly  upon  the  construction  of  the 
will ;  and  upon  this  point,  namely,  whether  the  estate  of  Mrs.  Mealy, 
and  of  her  issue,  are  to  be  held  to  be  both  legal,  or  to  be  both  equit- 
able, in  which  case  they  would  coalesce, —  or  whether  the  one  estate 
is  to  be  held  equitable  and  the  other  legal,  in  which  case  there  would 
be  no  coalition.  That  there  would  be  a  coalition  of  th%  estates,  and 
that  Mrs.  Mealy  would  be  tenant  in  tail  if  the  case  rested  upon  the 
devise  to  her  for  life  and  her  issue,  is,  I  think,  established  by  the  ^^\^ 
cited  on  the  part  of  the  appellant;  and  the  question,  therefore,  dep^.^^ 
upon  what  is  the  effect  of  the  ulterior  clause  contained  in  tni 
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''And  I  have  to  reqaest  that  my  good  Mends,  Nathaniel  4Bdwaid 
Kindersley  and  Thomas  Cockburn,  will  act  as  trustees  for  Anna 
Maria  Mealy,  so  that  the  annuity  may  be  secured  for  her  sole  nae 
and  benefit,  and  that  it  may  be  paid  to  her  quarterly  or  half«yearly, 
as  they  may  deem  proper."     It  is  evident  from  this  clause  that  the 
intention  of  this  testator  was,  not  only  that  there  should  be  trustees 
of  the  interest  taken  by  Mrs.  Mealy,  but  her  enjoyment  of  that  interest 
should  be  continued  by  this  discretion  of  the  trustees.     The  trustees 
were  to  secure  the  interest  for  her  separate  use ;  and  what  she  took 
was  to  be  paid  to  her  half-yearly  or  quarterly,  at  their  discretion. 
How  were  these  purposes  to  be  accomplished  if  the  legal  interest  in 
the  property  given  was  to  remain  in  Mrs.  Mealy  ?     It  would  seem, 
therefore,  that  the  testator  must  have  intended  that,  during  Mrs. 
Mealy's  life,  the  legal  interest  should  vest  in  the  trustees.     It  is  trae, 
that  there  is  not,  in  terms,  any  gift  to  them ;  but  if  it  be  clear  that 
the  testator  intended  that  they  should  take,  it  is  not,  as  I  apprehend, 
material  that  there  is  an  absence  of  the  mere  words  of  gift.     The 
cases  of  OaUs  d.  Markham  v.  Cooke^  3  Burr.  1685 ;  and  Trent  v.  Hoti- 
ningy  1  Bos.  &  P.  N.  R.  116 ;   s.  c.  10  Ves.  495 ;   7  East,  97,  are,  I 
think,  sufficient  to  establish  that  proposition.    It  may  be  said,  that 
those  cases  are  distinguishable  from  the  present,  inasmuch  as  in  those 
cases  there  was  no  other  devise  of  the  estate ;  but  in  the  present  case, 
there  is  a  devise  to  Mrs.  Mealy.     I  do  not  think,  however,  that  this 
alters  the  case.    The  question  is  one  of  intention ;  and  if  the  intention 
be  plain,  as  in  this  case  it  appears  to  me  to  be,  and  the  express  devise 
were  intended  to  pass  the  beneficial  interest  only,  effect  must,  as  I 
conceive,  be  given  to  the  intention.     The  case  of  Doe  v.  Woodhouse^ 
4  Term  Rep.  89,  seems  to  me  to  support  this  view.     In  my  opinion, 
therefore,  under  a  devise  of  real  estate  in  the  terms  used  in  the  will, 
the  interest  of  Mrs.  Mealy,  during  her  life,  would  have  been  equitable 
merely:  would  then  the  interest  of  the  issue  have  been  equitable 
also  ?  I  think  not ;  for  I  take  the  general  rule  to  be,  that  the  quantum 
of  the  estate  of  the  trustees  is  to  be  measured  by  the  purposes  of  the 
trust ;  and  the  purposes  of  this  trust  would  not  require  that  the  estate 
should  remain  in  the  trustees  beyond  Mrs^  Meaiy's  life ;  and  inde- 
pendently of  any  general  rule,  I  think  that  it  plainly  appears  from 
this  will,  that  the  estate  of  the  trustees  was  created  only  with  a  view 
to  the  life  estate,  and  was  not  intended  to  continue  after  its  determi- 
nation.  It  was  said,  however,  that  Lord  Lyndhurst  decided  this  point 
as  to  the  coalition  of  the  estates,  in  his  judgment  upon  the  appeal,  in 
the  case  of  Naylor  v.  Wynchy  1  Sim.  &  S.  555 ;  and  I  should,  of 
course,  be  disinclined  to  differ  from  so  high  an  authority ;  but  I  have 
more  than  once  read  Lord  Lyndhurst's  judgment  with  much  atten- 
tion, and  i  am  satisfied  that  it  imports  no  more  than  that,  whatever 
Mrs.  Naylor  took,  she  took  for  her  separate  use,  leaving  it  wholly  un- 
decided what  %he  took ;  a  question  which,  upon  the  facts  under  Lord 
Lyndhurst's  consideration,  it  was  quite  unnecessary  for  him  to  decide. 
This  being  the  conclusion  at  which  I  have  arrived  upon  the  question 
whether  Mrs.  Mealy  would  have  been  tenant  in  tail  of  real  estate 
devised  in  the  terms  of  this  will,  it  is  not  material  for  me  to  state  my 
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opinion  upon  the  question  whether,  if  Mrs.  Mealy  would  have  been 
tenant  in  tail  of  real  estate  so  devised,  she  would,  therefore,  have  been 
entitled  absolutely  to  this  annuity ;  but  I  am  prepared  to  state  my 
opinion  upon  that  point  also. 

This  case,  I  think,  cannot  be  distinguished  from  Knight  v.  EUi$; 
and  it  is  upon  the  appellant,  therefore,  to  show  that  Knight  v.  Ellis 
either  has  been  or  ought  to  be  overruled.  No  case  has  been  cited  in 
which  it  has  been  expressly  overruled,  nor  has  any  decision  by  a  judge 
of  equal  authority  been  produced,  which  is,  in  my  opinion,  inconsistent 
with  it  There  are,  indeed,  decisions  by  the  late  Master  of  the  Rolls 
which  strongly  indicate  the  opinion  of  that  learned  judge  to  heCve 
been,  that  words  which  would  create  an  estate  tail  in  realty  would 
operate  to  give  the  absolute  interest  iu  personalty;  and  at  least  one 
of  those  cases — I  mean  The  Attorney^  Oeneral  v.  Bright  —  is  not, 
perhaps,  reconcilable  with  Knight  v.  Ellis.  There  is  also  a  case 
before  Sir  R.  T.  Kindersley,  V.  C. —  I  refer  to  the  case  of  jBtrd  v. 
Webster — in  which  he  expressed  his  opinion  to  be  that  under  a  gift 
of  personalty  to  A.  for  life  and  afterwards  to  his  descendants,  A. 
would  take  the  absolute  interest  as  he  would  have  taken  an  estate 
tail  in  retlty.  But  in  neither  of  the  cases  before  Lord  Langdale,  nor 
in  that  before  Sir  R.  T.  Kindersley,  V.  C,  were  the  authorities  subse* 
quent  to  the  case  of  Knight  v.  Ellis  so  fully  entered  into  as  they  have 
been  in  the  argument  before  us.  It  seems  in  those  cases  rather  to 
have  been  assumed  than  established,  that  the  authorities  subsequent 
to  Knight  v.  Mlis  had  settled  the  point.  On  examining  these  author- 
ities, however,  I  do  not  think  that  this  is  by  any  means  the  case.  In 
some  of  them,  as  in  Lyon  v.  Mitchell^  the  limitation  was  to  A.  and 
his  issue,  and  in  default  over ;  and  A.  was  held  to  have  taken  abso- 
Intely,  because  the  limitation  <4n  default  of  issue''  showed  that  the 
gift  was  meant  to  extend  to  all  the  issue,  and  all  the  issue  might  not 
be  capable  of  taking  jointly  with  the  parent.  In  others  of  these 
authorities,  as  in  Chandless  v.  Price^  the  gift  has  been  to  A,  and  in 
default  of  issue  of  A,  over ;  and  here,  again,  A  has  taken  absolutely, 
there  being  no  gift  to  the  issue,  and  no  other  means  by  which  the 
gift  could  reach  them.  Again,  in  others  of  these  cases,  as  in  Britton 
v.  Tunning  and  Etton  v.  Easanj  the  gift  has  been  to  A.  for  life,  and 
after  his  decease  to  the  heirs  male  or  heirs  of  his  body ;  and  A.  has 
taken  absolutely ;  the  technical  words  '<  heirs  male  "  and  *<  heirs  of  his 
body"  importing  inheritance  from  the  ancestor.  And,  again,  in 
others  of  the  cases,  as  in  Jkh^g  v.  Moggj  1  Mer.  654 ;  and  Dunk  v. 
Fenner^  the  real  and  personal  estates  have  been  made  subject  to  the 
same  limitations,  and  the  disposition  of  the  personal  has  been 
governed  by  that  of  the  real,  which,  however,  is  not  always  the  case. 
Hockley  v.  Mawbey  was  also  a  case  in  which  the  real  and  personal 
estates  were  made  subject  to  the  same  limitations ;  as  in  that  case, 
too,  the  gift  was  to  the  son  and  his  issue,  and  in  default  of  issue,  over. 
These  cases,  therefore,  are  distinguishable  from  Knight  v  EUis^  and 
cannot,  I  think,  be  said  to  overrule  it  The  observations  of  Sir 
Thomas  Plnmer,  in  Lyon  v.  Mitchell,  tend,  no  doubt,  to  impeach  the 
case ;  but,  on  the  other  hand,  it  has  been  cited  in  other  cases  without 
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disapprobation.  The  case  is  said  to  be  impeached  also  by  the  dicta 
to  be  found  in  many  of  the  authorities  upon  this  subject :  that  the 
same  words  which  would  create  an  estate  tail  in  realty  would  give 
the  absolute  interest  in  personalty ;  but  these  dicta  were  not  pointed 
tew  the  case  of  Ehig'ht  v.  EUis;  and  if  taken  in  their  full  sense,  and  as 
they  stand,  without  qualification,  they  certainly  go  beyond  what  the 
authorities  would  warrant  I  may  observe,  also,  that  in  the  late  case 
of  Darley  v.  Martin^  the  Court  of  Common  Pleas  did  not  treat  the 
case  of  Knight  v.  Ellis  as  overruled ;  although  the  point  was  open 
before  them,  they  decided  the  case  upon  a  different  ground.  I  think, 
therefore,  the  case  of  Knight  v.  Ellis  cannot  be  said  to  have  been 
overruled.  We  come,  then,  to  the  question,  whether  it  ought  now  to 
be  overruled  ?  The  question  in  effect  is,  whether,  admitting  that 
under  a  disposition  of  real  estate  in  the  terms  of  this  will  the  word 
'4ssue"  would  be  construed  as  a  word  of  limitation,  it  is,  therefore, 
to  be  so  construed  in  this  disposition,  applying  to  personal  estate. 
Is  this  court,  in  construing  a  disposition  by  will  of  personal  estate, 
to  be  absolutely  governed  by  the  rule  which  would  be  applied  at  law 
in  the  case  of  real  estate  ?  Before  arriving  at  such  a  conclusion,  it 
is,  I  think,  our  duty  to  consider  upon  what  foundation  the  rule  of 
law  proceeds,  and  whether  it  rests  upon  a  foundation  at  once  appli- 
cable to  personal  estate,  ^he  rule  at  law  which  construes  <^  issue '' 
am  primd  facie  a  word  of  limitation,  rests,  as  I  apprehend,  upon  one 
or  other  of  these  foundations.  It  is  either  derived  from  the  old  law, 
which,  upon  feudal  principles,  was  much  directed  against  the  succes- 
sors to  real  estates  laking  otherwise  than  by  descent,  or  it  rests  upon 
the  ground  that  the  word  "issue"  taken  per  se  includes  all  the  issue, 
and  that  the  best  mode  of  eifectuating  the  intention  in  favor  of  all 
the  issue  is  to  give  an  estate  tail  to  the  parent,  which  in  the  course  of 
devolution  would  embrace  them  all.  Surely,  a  rule  resting  upon  such 
foundations  can  have  no  application  to  personal  estate.  The  feudal 
principle  does  not  reach  to  the  subject-matter,  and  so  far  from  the 
application  of  the  rule  to  personal  estate  effectuating  the  intention,  it 
directiy  and  immediately  defeats  it,  for  it  gives  the  absolute  interest 
to  the  parent  and  prevents  the  issue,  qud  issue,  from  taking  any 
benefit  under  the  disposition.  It  is  said,  however,  that  a  dinerent 
effect  ought  not  to  be  given  to  the  same  words  as  applied  to  real  and 
personal  estate ;  but  the  subject-matters  are  wholly  different.  The 
real  estate  is  capable  of  entail,  the  personal  not ;  and  I  can  see  no 
reason  why  a  testator  using  the  word  "  issue  "  with  reference  to  prop- 
erty which  is  not  capable  of  being  entailed,  is  to  be  considered  to 
have  had  the  same  meaning  as  if  he  had  applied  it  to  property  which 
may  be  entailed.  It  is,  indeed,  settied  by  Forth  v.  Chapman,  that  the 
same  words  may  receive  a  difierent  construction  as  to  real  and  per- 
sonal estate ;  and  it  would,  I  think,  be  difficult  to  find  a  case  to  which 
that  authority  could  be  better  applied  than  the  case  before  us.  The 
great  principle  in  all  cases  upon  the  construction  of  wills  is,  that  the 
intention  of  the  testator  is  to  be  carried  out  as  far  as  is  consistent 
with  the  rules  of  law ;  and  I  am  satisfied  that  the  construction  put 
by  Lord  Thurlow  upon  the  will  in  Knight  v.  Ellis,  was  much  more 


COURTS  OP  CHANCERY,  1864.       391 

Ex  parte  Underwood;  In  n  The  Eftstem  Coonties  and  Soathend  Junction  Railway  Co. 

confonnable  to  the  testator's  intention  than  the  constmction  which 
has  been  contended  for  in  the  present  case.  I  am  not,  therefore, 
inclined  to  dissent  from  the  case  of  Smghi  v.  Ellis;  and,  at  all 
events,  I  am  folly  prepared  to  say  with  the  Lord  Chancellor,  that  if 
it  is  to  be  overruled,  it  must  be  by  )iigher.authority  than  I  posse^. 
It  is  not  a  case  which  stands  by  itself.  There  are  other  authorities 
to  the  same  effect,  among  which  I  may  mention  Clare  v.  Clare  and 
Warman  v.  Seaman^  Finch,  279.  It  is  contended,  on  the  part  of  the 
appellant,  that  the  property  in  question  in  this  case,  being  a  perpetual 
annuity,  the  decision  in  Knight  v.  Ellisy  even  if  supported,  would  not 
apply;  and  the  case  would  be  governed  by  Stafford  v.  Buckley;  but, 
although  the  nature  of  the  property  might  prevent  it  from  being 
entailed,  it  would,  if  Mrs.  Mealy  took  a  conditional  fee,  vest  in  her 
absolutely  upon  the  birth  of  issue ;  and  I  think,  therefore,  the  nature 
of  the  property  does  not  vary  the  case,  and  Stafford  v.  Buckley  does 
not  apply,  for  in  that  case  the  word  ^*-  issue"  was  clearly  explained  by 
the  context  to  mean  "  heirs  of  the  body."  It  is  remarkable,  however, 
even  in  that  case,  that  Lord  Hardwicke  reeerved  the  question 
between  the  tenant  for  life  and  the  issue,  as  to  the  general  personal 
estate.  That  case,  however,  opens  a  question  as  to  the  extent  of  the 
rights  of  the  issue  which  it  is  not  now  necessary  to  decide,  and 
which  is,  indeed,  not  now  ripe  for  decision ;  and  I  think,  therefore, 
that  the  fund  cannot  be  paid  out  as  directed  by  the  order,  but  the 
600/i  a  year  must  be  paid  to  the  issue. 
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July  21,  22,  and  23,  1854. 

Company —  Windtng-up  Acts  —  Contributory  —  Compromise  —  Call — 
List  of  Contributories  —  Order  exceeding  a  Notice  of  Motion  — 
Change  in  the  View  of  the  Law. 

An  order  was  made  fav  winding  np  an  abortive  railway  scheme.  A  list  of  contributories 
was  prepared,  bnt  it  contained  the  word  "  adjonmed  "  written  in  pencil  aeainst  some 
names.  Six  persons  were  comprised  in  the  names  on  this  document.  The  Master  made^ 
a  call  upon  the  six,  and,  against  the  consent  of  the  official  manager,  compromised  the' 
liabilities  of  five  of  these  persons  by  payment  of  a  stated  sum  each.  The  sixth  person 
was  a  managing  committee-man,  and  although  he  at  one  tune  denied  his  liability  before 
the  Master,  he  ultimately  consented  to  remain.  He  then  gave  two  notices  of  motion,  one 
to  remove  his  name  from  die  list,  and  the  other  to  dischaive  the  order  for  a  call,  or  that 
the  compromise  might  be  set  aside.  One  of  the  Vice-Chancellors  considered  that  the 
order  to  wind  up  could  not  be  sustained,  as  there  was,  in  fact,  no  company  to  wind  up, 

*  and,  therefore,  he  dischaiged  the  order  for  the  call,  and  ordered  all  further  proceedings 
under  the  winding-up  order  to  bo  stayed.    The  official  manager  i4>pealed.    On  ^®J^®^^ 
of  the  appeal,  this  contributory  offered  to  pay  back  the  money  which  the  other  five 
paid  on  the  compromise :  —  . 

Bddy  that  the  court  below  had  no  jurisdiction  to  make  the  order  to  stay  P'^^^^^^^iuf^ijims  or 
a  rule  of  the  court  that  ifrficre  necessary  parties,  being  served,  do  not  appear,  «» 
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the  notice  of  motion  cannot,  bo  far  as  they  are  interested,  be  materially  departed  from ; 
that,  notwithstanding  the  dissent  of  the  official  manager  to  the  compromise,  and  the  offer 
of  the  party  moving  to  repay  the  money  the  compromisin^r  contribntoriea  had  mid,  the 
compromise  oonld  Sb  supported  j  and  that  the  list  of  oontnbatories  was  not  saca.  as  tiie 
act  of  parliament  required. 

This  was  an  appeal  from  an  order  of  Vice*  Chancellor  Staart  The 
proceedings  in  the  Master's  office,  which  were  referred  to  daring  the 
argument,  were  very  voluminous,  and  the  statements  of  counsel 
lengthy.  If  a  preliminary  statement  of  the  facts  were  made,  tbey 
would  not  preclude  the  reiteration  of  some  of  them,  in  the  arguments 
of  counsel,  nor  a  recapitulation  of  others,  in  the  judgment  of  the 
court;  it  has,  therefore,  been  considered  best  to  divest  this  report,  as 
much  as  possible,  of  a  formal  character. 

The  Eastern  Counties,  and  Southend  Junction  Railway  Company, 
was  projected  in  1845,  and  was  ordered  to  be  wound  up  in  1849. 
Only  one  debt  was  proved,  and  that  was  for  500L,  but  the  costs  of 
the  winding  up  amounted  to  670/.  A  list  of  contributories  was  pre- 
pared, but  it  contained  in  various  parts  the  word  ^<  adjourned,^ 
written  in  pencil,  one  of  which  words  was  opposite  the  name  of  Mr. 
Underwood.  That  gentleman  was  on  the  committee.  A  corre- 
spondence took  place  between  him  and  the  secretary,  respecting  bis 
shares,  which  is  referred  to  below.  The  Master  made  a  call  upon 
Mr.  Underwood,  and  five  other  gentlemen,  whose  names  were  on  the 
alleged  list  of  contributories ;  and  although  the  official  managers  dis- 
sented from  such  a  course,  he  made  a  compromise  with  those  nve  con- 
tributories, discharging  them  from  all  further  liability,  on  payment  of 
120L  each.  Mr.  Underwood  gave  two  notices  of  motion,  one  for  the 
removal  of  his  name  from  the  Est,  and  the  other  that  the  order  for  the 
call  might  be  discharged,  or  that  the  compromise  might  be  set  aside ; 
and  on  those  motions  coming  before  Vice- Chancellor  Stuart,  his 
Honor  made  the  order  now  appealed  from,  by  the  official  manager. 

Malins^  for  the  appeal,  stated  that  after  the  case  had  been  opened 
before  the  Vice-Chancellor,  on  behalf  of  Mr.  Underwood,  his  Honor 
observed  that  as  it  appeared  no  company  had  ever  been  formed,  nor 
any  affairs  had  existed,  capable  of  bemg  wound  up,  the  order  to  wind 
up  had  been  obtained  on  untrue  representations,  and  that,  therefore, 
there  was  a  primd  fade  case  for  discharging  the  order  to  wind  up, 
and  called  upon  the  counsel,  for  the  official  manager  to  address  the 
court  upon  that  point;  that  he  (Mr.  Malins)  and  Mr.  Roxburgh  had 
tespectfuUy  declined  to  enter  into  such  a  discussion — ^first,  because 
they  were  unprepared ;  and  secondly,  that  the  form  of  Mr.  Under- 
wood's own  motion  assumed  that  the  order  to  wind  up  was  right- 
yet  that  the  Vice-Chancellor  had  made  the  order  now  appealed  from,  by 
which  it  was  declared  that,  it  appearing  to  the  court  that  the  com- 
pany never  was  formed,  the  Master's  order  for  a  call  should  be 
discharged,  and  all  further  proceedings  in  the  winding  up  should  be 
stayed,  with  liberty  to  the  official  manager,  or  any  psurties  interested 
to  apply ;  that  the  present  appeal  was  for  the  purpose  of  altering  or 
varying  the  order  of  the  court  below ;  that  Mr.  Underwood  had  been 
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an  active  party  in  getting  up  the  company,  and  was  a  zealous  sup- 
porter of  it,  and  had  remained  contentedly  on  the  list  of  contributories 
for  three  years,  and,  in  fact,  had  so  remained  in  the  hope  and  expec- 
tation of  recouping  himself,  ail  or  a  part  of  a  sum  of  150/.  which  he 
had  paid;  that  the  secretary  of  the  company,  on  the  2d  of  October, 
1845,  wrote  a  letter  to  Mr.  Underwood,  telling  him  that,  as  a  com- 
mittee-man, he  was  entitled  to  one  hundred  shares,  and  asking 
whether  be  would  accept  them,  and,  if  so,  to  answer  by  a  certain 
time,  in  the  letter  mentioned ;  that  to  this  letter,  a  letter  signed  with 
the  name  of  Mr.  Underwood  was  received  by  the  secretary,  dated  the 
9th  of  October,  accepting  the  100  shares,  and  more  if  they  were  to  be 
had ;  that  during  the  proceedings  in  the  Master's  office,  the  hand- 
writing to  this  letter  was  denied  by  Mr.  Underwood,  although  it  was 
sealed  with  the  seal  of  a  club  to  which  Mr.  Underwood  belonged ; 
that  at  a  later  period  his  solicitor  stated  that,  although  Mr.  Under- 
wood denied  the  writing  of  the  letter,  still,  as  perhaps  some  things 
might  be  proved  against  him,  he  was  willing  to  remain  on  the  list  of 
contributories,  so  that  he  was  on  the  list  by  his  own  consent ;  that 
having  thus  in  fact  stopped  further  inquiry,  he  now  sought  to  be 
removed;  that  there  was,  however,  one  letter,  the  handwriting  of 
which  Mr.  Underwood  did  not  deny,  in  which  he  expressed  his  wish 
to  the  secretary,  to  have  his  name  removed  from  the  list  of  the 
mana^ng  committee,  on  account  of  his  engagements  preventing 
attendance  on  the  duties  of  a  director.  The  learned  counsel  argued, 
that  the  order  made  by  the  Vice-Chancellor  was  not  authorized  by 
the  terms  of  the  notice  of  motion,  and  ought  to  be  discharged.  He 
cited  Gay^s  casCy  1  De  Gex,  M.  &  G.  347  ;  s.  c.  10  Eng.  Rep.  34. 

Roxburgh^  followed  on  the  same  side. 

Wigramf  Bacoftj  Selwyn^  and  Little^  for  the  parties  to  the  com- 
promise. 

Craig  and  Webby  for  Mr.  Underwood,  contended,  that  that 
gentleman  had  permitted  his  name  to  remain  upon  the  list  of  the 
provisional  committee,  believing  that,  by  the  then  state  of  the  law,  he 
was  liable  as  a  contributory ;  but  as  the  House  of  Lords,  in  Hwtton  v. 
UpJiHy  2  H.  L.  Cas.674,  s.  o.  1  Eng.  Rep.  13,  had  determined  otherwise, 
and  had  thus  altered  the  law,  he  was  entitled  to  the  benefit  of  that 
decision,  and  was  authorized  to  withdraw  the  consent,  which  had 
been  given  upon  the  authority  of  what  had  since  turned  out  to  be 
erroneous ;  that  it  was  an  untrue  representation  that  Mr.  Underwood 
bad  taken  an  active  part  in  the  affairs  of  the  company,  for  in  point  of 
fact  he  knew  nothing  about  the  company,  until  it  became  involved  in 
difficulty,  and  then  he  paid  the  money  that  he  had  paid,  for  the 

[)urpose  of  getting  rid  of  the  concern,  although  he  remained  upon  the 
ist  in  the  hope  of  having  a  return  of  his  money,  or  a  part  of  it ;  that 
the  compromise  which  was  complained  of  by  Mr.  Underwood,  was 
one  which  the  Master  was  not  authorized  to  enter  into,  for  it  was  a 
compromise,  not  of  a  right,  but  part  of  a  right,  and  therefore  not 
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binding  upon  the  contributories,  who  were  not  included  in  that 
arrangement ;  and  besides  this,  that  the  compromise  was  entered  into 
without  notice  having  been  given  to  Mr.  Underwood;  that  with 
regard  to  so  much  of  the  order  of  the  Vice- Chancellor,  as  was  not 
asked  by  the  notices  of  motion  before  him,  that  ought  not  to  work 
any  mischief  to  the  respondent ;  and  that  if  the  official  manager,  as 
appeared  by  the  affidavits,  had  exercised  proper  vigilance,  there 
would  have  been  no  necessity  for  any  call.  They  complained  that 
the  list  of  contributories  had  been  in  many  respects  improperly  made 
out,  and  was,  in  point  of  fact,  no  list  at  all,  as  not  being  a  document 
which  the  act  of  parliament  required ;  but  that,  such  as  it  was,  from 
that  list  the  name  of  Mr.  Underwood  ought  to  be  removed. 

They  cited  the  following  cases :  Beseletfs  cctse^  2  Mac.  &  G.  176 ; 
OrosfieldPs  cascj  2  De  G.  M.  &  0. 128 ;  s.  c.  13  Eng.  Bep.  284 ; 
Wryghie^s  case^  Ibid.  636 ;  s.  c.  13  Eng.  Bep.  182. 

[Knight  Bruce,  L.  J.  Is  Mr.  Underwood  ready  to  repay  to  the 
contributories  who  entered  into  the  compromise  the  120Z.  each,  which 
they  paid  ?  If  he  be  not,  then  it  is  the  opinion  of  my  learned  brother 
and  myself  that  the  compromise  cannot  be  interfered  with  at  Mr. 
Underwood's  instance. 

Turner,  L.  J.  The  parties  to  the  compromise  are  entitled  to  be 
placed  in  their  former  position,  if  Mr.  tJnderwood  seeks  to  set  it 
aside.] 

Craiff  not  being  ready  at  that  time  to  answer  the  question  put  by 
the  court,  the  argument  was  continued,— *  confined,  however,  to  the 
points  whether  the  order  for  the  call  should  or  should  not  be  dis- 
charged, and  as  to  the  costs,  both  before  the  court  below  and  on  ap- 
[>ea],  this  limitation  of  the  argument  having  been  directed  by  their 
ordships  after  conferring  together.  At  the  conclusion,  Mr.  Craig 
stated  that  Mr.  Underwood  was  willing  to  repay,  and  ready  at  once 
to  do  so,  the  600/.  paid  by  the  five  contributories  who  joined  in  the 
compromise ;  or  he  would,  if  their  lordships  thought  right,  pay  that 
sum  into  court  without  prejudice,  if  they  should  consider  that  the 
compromise  should  not  be  set  aside. 

Knight  Bruce,  L.  J.  The  order  before  us  is  the  result  of  an 
anxious  endeavor  of  one  of  the  learned  judges  of  the  court  towards 
doing  substantial  justice  in  a  case  of  considerable  complication,  and 
possibly  one  of  some  considerable  vexation.  The  motion  is  one 
which  may  be  described  as  one  which  never  ought  to  have  been 
brought  before  the  court  His  Honor's  order  appears,  at  least,  to 
be  so  likely,  from  the  circumstances  before  us,  to  be  agreeable  to " 
what  may  be  called  the  moral  merits  of  the  case,  that  it  is  not  w^ith- 
out  considerable  regret  that  I  find  myself  bound  by  the  rules  and 
practice,  from  which  we  are  not  at  liberty  to  depart,  respectfully  to 
dissent  from  what  he  has  done.  Certain  notices  for  different  objects 
were  brought  before  his  Honor  for  discussion,  and  on  the  discussion 
certain  parties  were  necessary  to  be  present,  or  to  be  put  in  default 
for  not  being  present ;  but  upon  the  discussion,  such  parties  were 


COURTS  OF  CHANCERY,  1854,  '395 

Ex  parte  Underwood ;  In  re  The  Eastern  Coantiei  and  Soathend  Jnnetion  Bailway  Co. 

I  •  *       ...     

nnrepTesented.  It  is,  I  apprehend,  a  rule  of  this  court,  which  the  court 
is  not  at  liberty  to  depart  from,  that  when  there  are  parties  who  are 
so  unrepresented,  who  being  served  do  not  appear,  the  terms  of  the 
notice  of  motion  cannot,  so  far  as  such  parties  are  interested,  be  ma- 
terially departed  from.  However  the  order  of  the  Vice-Chancellor 
maybe  right  in  point  of  moral  justice,  it  exceeds  the  rule  I  have  men- 
tioned, for  it  affects  the  interest  of  necessary  parties,  and,  as  his 
Honoris  order  goes  undeniably  beyond  what  was  asked,  we  must, 
therefore,  treat  this  case  as  not  affected  bv  that  order,  and  treat  the 
notices  of  motion  as  now  before  us.  The  first  object  is  to  remove  the 
name  of  Mr.  Underwood  from  the  list  of  contributories.  If  there  be 
no  list  of  contributories  in  existence,  as  has  been  argued  by  Mr.  Un- 
derwood's counsel,  there  is  no  list  from  which  to  remove  his  name ; 
and  if  there  be  a  list,  or  if  there  be  the  means  of  making  a  list, 
Mr.  Underwood  has  shown  no  reason  why  his  name  should  not 
be  there.  It  appears  that  the  contest,  very  disagreeable  in  its 
nature,  commenced  as  early  as  January,  1851,  whether  Mr.  Under- 
wood ought  to  be  treated  as  a  contributory.  The  contest  was  as  to 
a  letter  which  Mr.  Underwood  said  he  did  not  write,  and  swore  he 
did  not  write.  It  was,  as  appears,  written  at  a  club,  and  sealed  with 
the  seal  of  the  club,  to  which  Mr.  Underwood  is  said  to  belong. 
After  some  dispute,  and  for  reasons  stated  by  him,  Mr.  Underwood 
consented  to  be  placed  upon  the  list,  or  to  be  placed  upon  it  when 
prepared.  The  first  notice  of  motion  was  more  than  three  years  after 
this  month  of  January,  1851,  and  seeks  on  the  ground  of — not' a 
change  in  the  law,  that  being  a  wrong  expression  —  but  a  change  in 
the  view  of  the  law  on  the  part  of  those  who  have  to  administer  the  law, 
that  this  conduct  of  his  should  go  for  nothing.  Considering  the  par- 
ticular facts  of  the  case,  and  seeing  the  cases  which  have  happened, 
and  as  it  was  possible  that  Mr.  Underwood  might  have  a  benefit,  I 
think  it  would  not  be  a  discreet  exercise  of  our  duty  if  in  the  year 
1854  we  varied  his  position,  and  that  part,  therefore,  will  be  refused. 
As  to  the  subject,  involved  in  some  degree  of  obscurity,  and  one  on 
which  my  mind  is  not  quite  clear,  namely,  that  of  the  compromise, 
by  which  five  of  the  members  of  the  association  were,  upon  the  pay- 
ment of  120^  each,  released  from  all  liability,  against  the  wish  of  the 
official  manager,  but  sanctioned  by  the  Master  and  acted  on  —  we 
are  of  opinion  that,  whatever  may  be  thought  of  the  compromise, 
unless  there  is  a  production  of  the  money  paid  by  these  five  gentle- 
men, that  arrangement  cannot  be  disturbed;  but  that  difficulty  is 
removed,  as  Mr.  Underwood  now  offers  to  pay  the  amount  if  the  court 
thinks  it  right  to  discharge  the  order  of  the  Master  for  the  compromise. 
On  that  point  the  case  has  not  been  fully  argued ;  but  if  Mr.  Wigram 
and  Mr.  Selwyn  had  been  heard,  the  doubt  upon  my  mind  might  have 
been  removed  as  to  the  propriety  of  that  order  having  been  made.  My 
learned  brother,  however,  is  quite  satisfied  that  the  compromise  ought 
not  to  be  disturbed.  It  could  not  be  disturbed  without  the  concurrence 
of  both  of  us;  and  that  beingr  so,  and  my  doubt  being  no  more  t^a^ 
a  doubt  —  and,  as  I  said  befc^,  probably  it  would  have  ^^®° '^^een 
by  the  arguments  of  Mr.  Wigram  and  Mr.  Selwyn,  if  they  ha 
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beard  upon  the  point  —  I  think  it  right  to  concede  and  to  agree  that 
the  order  for  the  compromise  oaght  not  to  be  disturbed.  The  next 
question  is  as  to  the  call,  which  has  been  impeached  on  various 
grounds.  The  original  order  to  wind  up  this  company  was  made  in 
'  1849,  and  there  was  no  application  to  the  Vice- Chancellor  or  here  to 
discharge  it,  and,  therefore,  whatever  suspicions  may  be  entertained 
of  the  propriety  of  that  ofder  being  made,  it  cannot  —  whether  likely 
or  unlikely  on  a  proper  occasion  to  be  disturbed  —  be,  on  the  present 
occasion,  looked  into  or  questioned.  So,  touching  the  original  order, 
'some  costs  must  have  been  incurred  which  must  be  provided  for. 
On  the  assumption,  as  I  have  said,  of  the  order  standing,  a  call  there 
must  be,  and  the  difficulty  we  both  feel  is  whether  there  is  any  such 
list  of  contrlbutories  made  out  as  the  act  of  parliament  requires.  The 
only  list  produced  to  us  is  one  consisting  of  a  column  of  names  with 
words  written  in  pencil  —  a  circumstance  wholly  at  variance  with  the 
notion  of  a  record  — and  against  the  name  of  Mr.  Underwood  is 
written  the  word  <^  adjourned  "  a  word  which  must  apply,  I  suppose, 
to  the  question  of  his  liability,  unless  it  refers  to  the  letters  and  deeds 
also  mentioned  in  the  document  being  adjourned,  which  seems  not 
likely.  But  it  is  said  that  elsewhere  in  the  proceedings  his  name 
appears  as  settled  on  the  list,  but  this  cannot  render  it  such  a  record 
as  it  would  be  safe  to  act  upon.  We  are  both  of  opinion  that  this 
is  not  such  a  list  as  the  act  of  parliament  requires.  That,  however, 
is  not  the  only  objection  to  this  catalogue  or  coalition,  for  there  ap- 
pears the  name  of  another  individual  whose  case  stood  adjourned.  If 
the  winding-up  order  is  to  stand,  some  call  must  be  made ;  and  the 
rules  of  the  court,  the  demands  of  justice,  and  the  interests  of  society, 
require  that  the  list  before  us  should  not  be  treated  as  one  authorized 
by  the  act  of  parliament,  and  that  so  much  of  Mr.  Underwood's 
demand  asking  the  discharge  of  the  order  for  the  call  should  be  ac- 
ceded to.  The  motion  will  in  all  other  respects  be  refused.  It  is,  I 
believe,  the  opinion  of  both  of  us  that,  in  the  circumstances  of  this 
case,  there  should  be  no  costs  of  this  application  given  to  Mr.  Under- 
wood ;  that  he  should  pay  the  costs  of  the  persons  who  were  parties 
to  the  compromise,  and  that  the  costs  of  the  official  manager  and  of 
the  other  parties  should  be  paid  out  of  the  estate. 

Turner,  L.  J.,  entered  very  fullv  into  a  detail  of  the  circumstances 
of  the  case,  and  observed  that  the  winding-up  acts  had  been,  both 
by  judges  and  by  the  legislature,  too  indiscriminatelv  applied  to  un- 
formed and  abortive  companies ;  but  that  the  act  of  the  legislature, 
coupled  with  the  judicial  decisions  of  the  highest  tribunal  of  appeal, 
were  such  as  to  leave  the  court  no  liberty  of  questioning  the  fact  of 
such  half-formed  schemes  falling  within  their  operation.  Much  stress 
had  been  laid  in  the  argument,  and  had  been  relied  on  by  the  Vice- 
Chancellor,  upon  the  doing  of  substantial  justice,  in  opposition  to  the 
notion  of  technicality,  and  there  seemed  to  be  a  growing  practice  of 
treating  any  objection  to  a  departure  from  the  rules  and  practice  of 
the  court  as  a  resort  to  technicality  In  order  to  defeat  substantial 
justice ;  but  if  parties  would  take  the  trouble  to  look  into  the  reason 
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why  the  conrt  had  established  technical  rules  of  practice,  they  would 
find  that  its  object  was  to  enforce  snbstantial-jostice  in  opposition  to 
*  evasion,  and  for  the  very  purpose  of  preventing  substantial  justice 
from  being  defeated*  If  ever  there  were  a  case  in  which  the  strictest 
rules  of  practice  ought  to  be  adhered  to,  it  was  the  case  before  the 
court,  and  he  wholly  agreed  with  his  learned  brother  on  the  point  of 
costs,  and  which  related  to  the  costs  below  as  well  as  here. 


Jennings  t;.  Brovghton. 

December  6,  9,  10,  SO,  and  21,  1853,  and  March  30,  1854. 

Vendor  and  Purchaser  —  Mining  Shares  —  Relief  from  Contract. 

Where  a  purchaser  of  shares  in  a  mine  had  not  relied  npon  the  representations  of  Uie  yendor 
as  to  the  valae  of  the  mine,  bat  had  himself  inspected  the  mine,  tbe  Master  of  the  Rolls 
refused  to  relieve  him  from  bis  contract :  — 

JSddf  on  appeal,  that  as,  upon  the  evidence,  there  was  no  proof  that  the  representations  made 
bj  the  defendants  were  untrue  assertions,  which,  if  taken  as  true,  would  have  added  to  tbe 
value,  nor  that  these  representations  were  merely^  conjectural,  the  plaintiff  was  not  entitled 
to  reh'ef  in  equi^,  but  that  his  bfll  must  be  dismissed  without  prejudice  to  any  action  he 
might  be  advised  to  bring. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls.  The 
case  is  reported  at  length,  22  Law  J.  Rep.  (n.  s.)  Chanc  535 ;  s.  c.  19 
Bng.  Rep.  420.  The  plaintiff  appealed.  The  argaments  lasted  several 
days,  but  no  recapitulation  of  the  facts  is  necessary.  At  the  desire 
of  one  of  their  lordships,  the  appellant's  counsel  handed  in  a  state- 
ment of  the  points  upon  which  the  plaintiff  alleged  that  untrue  rep- 
resentations had  been  made,  which  were  as  follows,  relating  to  the 
report  of  the  19th  of  August ;  that  it  was  untrue  that  there  was  such 
view  on  the  16th  of  August,  as  therein  mentioned ;  that  it  was  un- 
true in  representing  four  levels  as  existing  works ;  that  it  was  untrue 
in  representing  No.  1  as  yielding,  in  a  distance  of  ninety  yards,  60  tons 
of  ore ;  also  untrue  in  representing  the  other  characteristics  of  No.  1 
as  then  existing,  particularly  as  to  the  masses  of  3  cwt.  to  4  cwt. ; 
untrue,  also,  in  representing  the  discovery  of  No.  4  level  at  that  state 
of  the  workings ;  also  untrue  as  to  the  body  of  solid  ore  24  inches 
wide,  resting  on  a  vein  3  feet  wide,  continuing  the  same  width  and 
characteristics  for  17  yards ;  also  untrue  that  there  was  any  No.  4 
level  except  a  worked-out  level ;  untrue,  also,  that  there  was  anv  level 
driven  on  a  parallel  vein ;  also  untrue  that  there  was  any  parallel  vein ; 
as  to  No.  2  level  untrue  in  this,  that  there  was  shown  a  quantity  of 
solid  ore  fn  lumps ;  also  untrue  that  6  tons  had  been  taken  from  an 
open  trench  12  inches  wide,  &c. ;  and  that  as  to  the  advertisement  in 
the  Mining  Journal,  it  was  untrue  that  a  vein  containing  s^^^Vvein 
feet  wide  had  been  proved  for  10  fathoms ;  untrue  t^^^tji^f^e  there 
had  been  intersected  by  three  levels ;  untrue  that  at  that  tin 
VOL.  XXVII.  34 
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was  being  worked  a  parallel  vein,  or  that  it  was  beginning  to  show 
ore  of  great  promise ;  untrue  as  to  the  extracting  solid  blocks  of  ore 
from  three  to  four  hundred  weight ;  untrue  that  the  ore  was  selling  at  * 
12/.  a  ton ;  and  untrue  that  there  was  a  stock  of  fifty  tons  on  bank, 
as  stated  in  that  advertisement. 

Willcocky  JameSj  and  Harrison^  were  for  the  appellant. 

Palmer^  Kenyon^  and  Oiffa^d^  supported  the  decree  of  the  court 
below. 

Willcocky  was  heard  in  reply. 

March  30,  1854.  Their  lordships  delivered  separate  judgments, 
entering  at  very  great  length  into  the  facts  of  the  case,  and  contain- 
ing a  minute  dissection  of  the  evidence. 

Knight  Bruce,  L.  J.,  remarked  that  as  the  plaintiff  made  visits  to 
the  mines  before  he  purchased  the  shares,  or  a  portion  of  them,  (and 
if  he  had  not  done  so.it  was  of  his  own  choice  to  abstain,  although  it 
appeared  that  he  did  so,)  and  as  it  appeared  that  he  saw  all  that  lamp 
or  candle  could  disclose  to  him,  it  was  by  no  means  a  matter  of  sur- 
prise that  the  Master  of  the  Rolls  was  not  satisfied  that  the  plaintiff 
had  relied  on  any  other  information  than  what  he  derived  from  his 
own  inspection.  Three  questions  arose  :  first,  whether  in  the  state- 
ments concerning  the  mines,  published  by  the  defendants,  there  were 
any  untrue  assertions,  which,  if  taken  as  true,  added  to  the  value,  and 
were  not  conjectural  merely  ?  secondly,  was  any  such  statement  made 
without  belief  in  its  truth  by  those  making  it  ?  and,  thirdly,  was  the 
belief  entertained  without  fair  grounds.  If  the  first  of  these  points  * 
were  decided  against  the  plaintiff,  the  other  two  would  become  im- 
material ;  but,  if  the  first  was  decided  in  his  favor,  still,  if  the  court 
was  against  him  on  the  other  two,  bis  case  must  fail.  He  (Lord  Jus- 
tice Knight  Bruce)  was  against  the  plaintiff,  although,  as  to  the  first 
of  the  three  questions,  he  entertained  some  doubt,  but  the  proof  rested 
with  the  plaintiff;  and  on  the  second  and  third  he  was  against  the 
plaintiff.  The  result  was,  that  the  bill  must  either  be  dismissed,  or 
there  must  be  an  examination  of  witnesses  in  court.  It  was,  how- 
ever, thought  better,  seeing  that  the  plaintiff  might  by  an  action 
recover  damages,  and  looking  at  the  nature  of  the  question,  to  dis- 
miss the  bill,  inasmuch  as  by  an  action  the  plaintiff  could  obtain  jus- 
tice, if  he  had  not  ahready  obtained  it. 

Turner,  L.  J.,  added,  that  the  decision  turned  upon  the  merits  of 
the  case,«and  had  no  reference  to  any  question  of  form  or  jurisdiction; 
and  that  the  bill  would  be  dismissed  without  prejudice  to  fhe  plaintiff 
bringing  an  action  if  he  should  be  so  advised. 
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Jane  8,  1854. 

Practice  —  London   Commissioners  — 16  ^  17  Vict  c.  78,  s.  2,  Cbii- 

struction  of. 

The  words  "at  their  respectiye  places  of  business/'  in  the  2d  section  of  the  16  &  17  Tict 
c.  78,  are  not  to  be  constmed  as  defining  the  place  where  the  oath  is  to  be  administered, 
but  die  area  within  which  the  solicitors  are  to  be  considered  as  practising. 

The  clerk  of  records  and  writs  had  refased  to  file  an  affidavit, 
on  the  ground  that  it  was  sworn  in  the  accountant-general's  office, 
and  that  it  ought  to  have  been  sworn  ''  at  the  place  of  business  "  of 
the  commissioner,  according  to  the  provisions  of  the  16  &  17  Vict 
c.  78,  (The  Oaths  in  Chancery  Act)  The  2d  section  of  that  act  was 
as  follows :  "  It  shall  be  lawful  for  the  Lord  Chancellor,  from  time  to 
time,  to  appoint  any  persons  practising  as  solicitors  within  ten  miles 
from  Lincoln's  Inn  Hall,  at  their  respective  places  of  business,  to 
administer  oaths  and  take  declarations,  affirmations,  and  attestations 
of  honor,  in  chancery,  and  to  possess  edl  such  other  powers  and  dis- 
charge all  such  other  duties  as  aforesaid ;  and  such  persons  shall  be 
styled  'London  commissioners  to  administer  oaths  in  chancery;' 
and  they  shall  be  entitled  to  charge  and  take  a  fee  of  1^.  6d,  for  every 
oath  administered  by  them,  and  for  every  declaration,  affirmation,  or 
attestation  of  honor  taken  by  them,  subject  to  any  order  of  the  Lord 
Chancellor  varying  or  annulling  the  same." 

Follett  now  moved  that  the  clerk  of  records  and  writs  be  ordered 
to  file  the  affidavit 

Taylor^  for  the  Suitors'  Fee  Fund,  contra,  contended  that  if  the 
words  "  at  their  respective  places  of  business  "  were  not  to  be  held  as 
denoting  the  place  where  the  oath  was  to  be  administered,  then  a 
London  commissioner  might  administer  an  oath  at  any  distance 
from  London ;  and  that  such  a  construction  would  do  away  with  the 
marked  distinction  which  it  was  obviously  the  intention  of  the  act  to 
make  between  London  and  country  commissioners. 

The  Lord  Chancellor  (Lord  Cranworth)  was  of  opinion  that  the 
words  **  at  their  respective  places  of  business,"  must  be  referred  to 
<'  persons  practising  as  solicitors,'^  whose  place  of  business  for  such 
practice  was  within  ten  miles  of  Lincoln's  Inn  Hall ;  otherwise,  if  a 
party  were  sick  and  unable  to  leave  his  house,  he  could  not  be  sworn 
at  all.  And,  again,  if  the  oath  could  only  be  administered  ^*^ 
solicitor's  place  of  business,  it  could  not  be  administered  to  P**^^^ 
other  than  his  own-  clients.  His  lordship  was  of  opinion  **J*jj.*^a8 
could  Aot  have  been  the  intention  of  the  legislature,  and  that 
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more  reasonable  to  consider  the  words  in  question  as  denoting  the 
range  within  which  solicitors  were  to  be  considered  as  practising ;  and 
he  ordered  the  affidavit  to  be  filed. 


Morritt  t^.  Walton. 

Jnlj  1,  1654. 

Practice  —  General  Order  of  the  2Sd  of  October ^  1852  —  Costs  of 

Appearance. 

• 

A  solicitor  was  held  entitlod  to  charge  6«.  Bd.  for  ererj  three  defendants  to  a  bill  for  whom 
he  entered  appearances,  aldiongh  such  appearances  were  entered  for  all  the  defendants  on 
the  same  day.  The  scale  of  fees,  as  to  entering  appearances,  set  forth  in  the  fifth  general 
order  of  the  23d  of  October,  1852,  was  not  intendea  to  be  confined  to  appearanoes  to  a 
summons. 

The  suit  in  this  case  was  commenced  by  bill.  There  were  sixteen 
defendants,  for  all  of  whom  one  solicitor  entered  appearances  on  one 
and  the  same  day.  Under  the  old  practice,  a  solicitor,  entering  an 
appearance  for  any  number  of  defendants  on  one  and  the  same  day, 
could  only  charge  one  item  of  65.  8d.  The  fifth  of  the  general  orders 
of  the  23a  of  October,  1852,  after  giving  a  scale  of  fees  for  various 
matters  relating  to  proceedings  commenced  by  summons,  was  as 
follows :  "  For  entering  the  appearance  for  one  or  more  defendants, 
if  not  exceeding  three,  6s.  8(L  If  exceeding  three,  for  every  additional 
number,  not  exceeding  three,  an  additional  sum  of  6s>  SdJ*  In  his 
bill  of  costs,  the  solicitor  had  charged  6^.  8(L  for  every  three  defend- 
ants;  but  the  taxing  master  had  disallowed  all  but  one  charge  of 
6^.  8d,j  on  the  ground  that  the  above-mentioned  order  referred  only  to 
proceedings  commenced  by  summons. 

SmythCy  for  the  solicitor,  submitted  that  the  order  ought  to  be  con- 
strued liberally,  so  as  to  extend  it  to  proceedings  by  bill  as  well  as 
by  summons ;  and  that  no  good  reason  could  be  given  why  it  should 
be  confined  to  the  latter  case. 

The  Lord  Chancellor,  (Lord  Cranworth.)  If  the  order  is  not 
general  in  its  terms,  it  certainly  ought  to  be ;  for  no  assignable  reason 
can  be  given  for  making  a  difterence  between  the  two  kinds  of  pro- 
ceeding. I  think,  therefore,  the  order  ought  to  be  construed  as  estab- 
lishing  a  general  rule.  The  orde/,  however,  I  now  make  must  be 
understood  to  be  a  special  order  in  this  particular  case. 
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Newberry  v.  Benson. 

July  13,  1854. 

I^actice — Evidence —  Costs — Procedure  Amendment  Act. 

Where,  nnder  a  decree  directing  accounts  to  be  taken,  no  order  was  obtained  under  the  54th 
section  of  the  statute  15  &  16  Vict.  c.  86,  that  the  books  of  account  should  be  taken  as 
pritnd  facie  eyidence,  but  the  judge's  chief  clerk  so  admitted  them  and  granted  his  certifi- 
cate, me  Court  of  Appeal,  upon  a  motion  to  discharge  the  certificate,  refused  the  same, 
but  without  costs. 

In*  the  above-named  suit  a  decree  was  made  for  the  administration 
of  the  estate  of  the  late  William  Newberry.  The  accounts  were 
taken  by  the  chief  clerk  of  the  Master  of  the  Soils,  who  admitted 
certain  books  of  account  as  jnimd  fade  evidence  of  the  truth  of  the 
matters  therein  contained,  pursuant  to  the  54th  section  of  the  Proce- 
dure Amendment  Act,  although  the  evidence  of  those  books  was 
objected  to.  He  granted  his  certificate,  and  the  Master  of  the  Rolls 
refused  to  disturb  it  On  the  latter  occasion,  no  mention  was  made 
of  the  omission  to  obtain  the  order  under  the  54th  section,  and,  there- 
fore, the  motion  was  renewed  here  to  vary  or  discharge  the  certificate. 
The  argument  was  wholly  unsuccessful,  and  the  appeal  was  dis- 
missed. 

WUlock  and  Bristowe^  for  the  motion. 

Bagshawe  asked  for  a  dismissal  with  costs. 

[Turner,  L.  J.  The  chief  clerk  has  no  authority  to  receive  such 
books  as  primd  facie  evidence  without  an  order.  Was  that  order 
obtained  ?] 

Bagshawe  admitted  that  it  was  not. 

Turner,  L.  J.  This  motion  cannot  be  supported,  and  the  appeal 
inust,  therefore,  be  dismissed.  Under  ordinary  circumstances  that 
dismissal  would,  of  course,  be  with  costs.  Here,  however,  it  is 
admitted  that  no  order  was  obtained,  yet  the  chief  clerk  proceeded  to 
admit  the  books  as  primd  facie  evidence  of  the  truth  of  the  accounts 
therein  contained,  and,  therefore,  the  motion  will  be  refused,  withoiR 
costs. 
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,1    I    1,1.     I  - 

BythMea  v.  Bythetea. 


Bythesea  t;.  Bythesea. 

January  13  and  14,  and  Angnst  2,  1854. 

WUlj  Qmstruciion  of —  Vesting. 

Testatrix,  by  her  will,  gave  her  residuaiy  estate  to  trastees  to  inyest  and  pay  the  dlyidends 
to  A  for  life ;  and  a&r  hU  decease,  in  case  he  should  leaye  a  child  or  children,  in  trust  for 
idi  and  eyery  such  child  or  children  eqnally  at  twenty-one,  the  share  of  each  such  child  to 
be  considered  a  yested  interest  in  him  or  her ;  and,  in  case  A  should  leaye  no  such  child 
or  children,  the  will  contained  a  g:ift  oyer  to  third  parties.  A,  had  one  child,  H.  £.  F., 
who  attained  twenty-one,  and  died  in  his  father's  lifetime,  leaying  a  widow  and  child  sor- 
yiyine  him.  On  a  suit  by  the  widow  of  H.  £.  F.  claiming,  as  his  administratrix,  that  fa« 
was  absolutely  entitled  to  the  fund :  — 

Bddj  upon  appeal,  affirming  the  decision  below,  that  the  persons  claiming  under  the  gift 
oyer  were  entitled. 

This  was  a  special  case  under  the  13  &  14  Vict  c.  35. 

Ann  Whittaker,  the  testatrix,  by  her  will,  dated  the  18th  of  January, 
1798,  bequeathed  all  the  residue  of  her  personal  estate  to  trustees, 
upon  trust  to  invest  the  same,  and  then  upon  trust,  inter  alioj  to  pay 
unto  her  grandson  Henry  Frederick  Bythesea,  the  dividends  thereof 
during  the  term  of  his  natural  life ;  and  from  and  after  the  decease  of 
her  said  grandson,  in  case  he  should  leave  any  child  and  children  of 
his  body  lawfully  begotten,  then  in  trust  for  all  and  everv  the  child 
and  children  of  her  said  grandson  lawfully  begotten,  equally  between 
them,  if  more  than  one,  share  and  share  alike  as  tenants  in  common, 
and  not  as  joint-tenants ;  and  if  there  should  be  one  such  child,  then 
in  trust  for  such  only  child,  to  be  paid  and  payable  to  such  child  or 
children  at  his  or  their  age  or  respective  a^es  of  twenty-one  years ; 
and  the  said  testatrix  declared  it  to  be  her  wjII,  "  that  the  part  or  share 
of  each  such  child  or  children  should  be  considered  a  vested  interest 
or  yested  interests  in  him,  her,  or  them  respectively,"  and  from  and 
after  the  decease  of  her  said  grandson,  in  case  he  sbotdd  not  leave 
any  such  child  or  children,  then  in  trust,  if  Elizabeth  Langley  should 
be  then  living,  to  pay  the  whole  of  the  dividends  to  her,  for  and 
during  the  term  of  her  natural  life;  and  from  and  after  the  decease  of 
the  said  Elizabeth  Langley,  and  also  of  the  said  H.  F.  Bythesea 
irithout  leaving  issue  aforesaid,  then  upon  certain  trusts  over.  H.  F. 
Bythesea  had  a  child,  Henry  Edward  Frederick,  who  attained  his 
age  of  twenty-one  years  and  died  intestate,  in  the  lifetime  of  his 
father,  leaving  the  plaintiff,  Mary  Ann  Bythesea,  liis  widow,  and  a 
child,  now  living,  him  surviving.  H.  F.  Bythesea  and  E.  Langley 
were  both  dead  before  the  institution  of  the  suit,  which  was  by  the 
said  Mary  Ann  Bythesea,  claiming  the  fund  as  administratrix  of  the 
said  intestate,  and  was  against  the  personal  representatives  of  the 
testator  and  also  the  personal  representatives  of  the  legatees  under 
the  will. 

The  cause  came  on  for  hearing,  before  Wood,  V.  C,  who  held 
that  the  gift  over  took  effect  The  plaintiff  appealed  from  this 
decision. 
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Chandless  and  Shapter^  for  the  widow,  the  appellant  Where  the 
words  of  a  will  are  ambiguous,  the  court  will  put  such  a  construction 
upon  them  as  will  effectuate  the  intention  of  the  testatrix.  The 
intention  that  the  children  should  take  in  all  events,  is  evident  from 
the  direction,  that  the  share  of  each  child  should  be  considered  a 
vested  interest  The  court,  under  these  circumstances,  will  construe 
the  word  << leaving''  as  "having;"  otherwise,  the  direction  as  to  the 
vesting  will  be  superfluous  and  unmeaning.  The  testatrix  having 
placed  herself  in  loco  parentis^  the  court  will  construe  the  will  liberally, 
as  in  the  case  of  a  settlement :  and  the  word  "  children  "  will  be  held 
to  extend  to  "  issue."  Hedges  v.  Harpuvj  9  Beav.  479 ;  Woodcock  v. 
The  Duke  of  Dorset^  3  Bro.  C.  C.  569 ;  Hope  v.  Lord  Clifden^  6  Ves. 
499 ;  Powis  v.  Burdettj  9  Ibid.  428 ;  Howgrave  v.  Cartierj  3  Ves.  &  B. 
79 ;  Perfect  v.  Qirzofij  6  Mad.  442 ;  MaiUand  Chaliey  6  Ibid.  243 ; 
Whatford  v.  Moore,  3  Myl.  &  Cr.  270 ;  Clayton  v.  The  Earl  of  Glen^ 
gaily  1  Dr.  &  W.  114 ;  Farrer  v.  Barker,  9  Hare,  737 ;  s.  c.  16  Eng.  Rep. 
239 ;  Ex  parte  Hooper,  1  Drew.  264 ;  s.  c.  nom.  In  re  Tookey^s  Drustj 
11  Eng.  Rep.  60;  In  re  Thompsoris  Trusts,  5  De  Qex  &  Sm.  667; 
s.  c.  16  Eng.  Rep.  498;  Oddie  v.  Woodford,  3  Myl.  &  Cr.  584; 
Torres  v.  Franco,  1  Russ.  &  Myl.  649 ;  Murray  v.  Jones,  2  Ves.  &  B. 
313 ;  Cole  v.  Sewell,  2  H.  L.  Cas.  186 ;  Scott  v.  Scott,  Arabl.  383 ; 
Sibley  v.  Cook,  3  Atk.  672 ;  ^  re  Bartholomew's  Thists,  1  Mac.  &  O. 
354. 

Holt  and  Faber,  for  the  defendants  claiming  under  the  limitation 
over.  If  there  were  inconsistent  expressions  in  the  will,  the  court 
might  allow  a  greater  latitude  of  interpretation ;  but  where  the  ex- 
pressions are  free  from  ambiguity,  the  court  will  not  do  violence  to 
the  words  for  the  sake  of  efifectuating  what  is  called  the  paramount 
intention.  The  cases  upon  marriage  settlements  wiU  not  apply  to 
questions  arising  upon  wills,  where  the  subject  is  matter  of  bounty 
merely.     Kimberly  v.  Tew,  4  Dr.  &  W.  139, 150. 

Hall  and  Webb  appeared  for  other  parties. 

Chandless  replied. 

August  2.  The  Lord  Chancellor,  (Lord  Cranworth.)  This 
special  case  was  argued  before  us  some  time  since,  but,  from  acci<* 
dental  cirdumstanoes,  it  has  remained  undisposed  of.  The  will  in 
this  case  has  provided  for  two  contingencies :  the  one,  that  of  H.  F. 
Bythesea,  the  grandson,  leaving  a  chfld  or  children;  the  other,  that 
of  his  not  leaving  any  child.  Primd  facie,  leaving  children  means 
leaving  children  at  the  period  of  death ;  and  if  this  construction  is 
adopted,  the  second  contingency  has  happened  upon  which  the  prop- 
erty was  given  over.  For  the  plaintiff,  however,  it  was  contended 
that  the  first  contingency  has,  in  fact,  happened;  for  that  in  this  ewe 
"leaving"  must  be  construed  as  "having  children;"  ^^  *^^*  uonld 
tatrix  could  not  be  held  to  intend  that  the  gift  to  the  chUdren  ^^^^^ 
depend  on  the  accident  of  some  or  one  of  them  surviving  their 
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The  answer  to  this  is,  that  the  words  of  the  will  are  clear  and  unam- 
biguous. It  may  be  impossible  to  explain  why  the  testatrix  should 
have  made  such  a  disposition ;  but,  nevertheless,  she  was  at  liberty 
to  do  so.  But,  then,  reliance  was  placed  upon  the  direction  that  the 
share  of  each  child  should  be  considered  a  vested  interest  The 
answer  to  that  is,  that  that  direction  may  apply  only  to  the  contin- 
gency happening,  of  H.  F.  Bythesea  leaving  a  child  surviving.  The 
fact  may  be,  that  the  testatrix  did  not  contemplate  the  event  which 
has  happened ;  but  if  she  had,  it  does  not  follow  she  would  have 
done  what  is  now  contended  for,  namely,  substituted  the  word  "have" 
for  ''leave;"  for  in  that  case  a  child,  dying  an  hour  after  its  birth, 
would  have  taken  the  whole.  It  remains,  therefore,  to  examine  the 
authorities.  Woodcock  v.  The  Duke  of  Dorset^  was  the  first  case 
cited :  and  that  was  the  case  of  a  settlement.  It  *  appears,  from  the 
note  in  3  Ves.  &  B.  83,  that  the  trusts  of  the  settlement  are  not  cor- 
rectly  reported ;  but,  even  taking  them  to  be  rightly  reported,  it  is 
obvious  the  decision  went  on  a  ground  not  applicable  to  the  present 
case.  Lord  Thurlow,  in  that  case,  says:  ^  The  intention  of  the  settle- 
ment is  the  truth  and  honor  of  the  case."  But  here,  the  question  is 
upon  a  will,  which  is  mere  matter  of  bounty,  and  the  language  of  the 
will  is  our  only  guide.  The  next  case  cited  was  Hope  v.  LordClifden^ 
where  Lord  Eldon,  following  the  reason  of  Lord  Thurlow,  provided 
for  a  child,  though  he  felt  that  he  was  doing  some  violence  to  the 
words  of  the  settlement.  Powis  v.  Burdett^  was  before  the  same 
judge,  and  decided  upon  the  same  principle.  In  Bbwgrave  v.  Cartier^ 
a  similar  question  came  before  Sir  W.  Grant,  who,  relying  on  previous 
authorities,  decided  in  a  similar  way.  All  these  were  cases  upon 
marriage  settletnents ;  but  it  was  contended  that  the  same  doctrine 
has  since  been  applied  to  cases  upon  wills.  In  Maitland  v.  Chalie, 
before  Sir  J.  Leach,  there  was  a  previous  gift  to  all  the  children  who 
should  attain  twenty-one ;  and  the  Vice-Chancellor  relied  upon  this. 
Next,  the  cases  In  re  Thompson's  Trusts,  and  Kimberly  v.  Tew^  were 
cited.  In  the  former  of  these  cases,  as  in  the  case  before  Sir  J.  Leach, 
there  was  a  clear  gift  vesting  the  property  in  the  children  in  the  first 
instance.  In  the  latter  case.  Lord  St.  Leonards  remarks  that  wills 
are  to  be  construed  on  different  grounds  from  settlements,  but  that  in 
the  case  before  him,  he  had  no  hesitation  in  holding  that  the  children 
took  vested  interests,  and  that  the  event,  on  which  the  gift  over  was 
to  take  effect,  did  not  happen.  None  of  the  cases  citea  warrant  the 
construction  contended  for  by  the  appellant ;  and  to  adopt  such  a 
construction  would  be  to  carry  conjecture  further  than  has  been  done 
in  any  previous  case. 

Turner,  L.  J.  The  question  is,  whether  H.  Edward  Frederick 
became  absolutely  entitled  to  the  testatrix's  residusury  estate.  I  con* 
cur  with  the  Yice-Chancellor  that  he  did  not  In  the  absence  of 
authority,  the  case  was  felt  to  be  too  plain  for  argument ;  but  in  the 
cases  of  provisions  for  children,  it  was  contended  that  the  courts  have 
construed  interests  to  be  vested,  which  in  other  cases  would  be  only 
contingent.     Two  classes  of  authorities  were  relied  on :   first,  cases 
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relating  to  portions,  from  Woodcock  v.  The  Duke  of  Dorset  down- 
wards ;  and,  secondly,  eases  in  which  the  courts  have  construed  the 
word  ^  leaving  "  as  ^  having.'^  As  to  the  first  class,  with  one  or  two 
exceptions,  they  were  cases  npon  marriage  settlements,  and  not  upon 
wills.  The  existence  of  marria^  settlements,  per  se^  proves  an  inten- 
tion  to  provide  for  children  generally ;  but  a  will  is  arbitrary  in  its 
nature,  and  such  may  be,  or  may  not  be,  the  intention,  in  both 
cases,  the  question  is  one  of  intention ;  and  in  a  will  so  framed  as  to 
show  an  intention  to  provide  for  children,  the  principle  may  be  prop- 
erly applied ;  as  in  Tucker  v.  Harris^  5  Sim.  538 ;  and  in  Kimberly  v. 
Tew.  But,  assuming  this  to  be  the  case  of  a  settlement,  I  do  not 
think  the  argument  of  the  appellant  would  be  much  further  advanced ; 
for  the  authorities  justify  me  in  saying,  that  the  cases  on  settlements 
have  been  canied  as  far  as  they  should  be ;  and  I  think  the  present 
case  is  distinguishable  from  the  previous  cases  for  two  reasons :  fifst, 
that,  in  all  the  previous  cases,  the  settlement  contained  some  pro- 
visions inconsistent  with  the  notion  that  the  gift  was  to  depend  on 
survivorship ;  while  in  the  present  case,  the  provisions  are  throughout 
contingent.  But  it  was  argued  against  this,  that  effect  must  be  given 
to  every  word  of  the  will ;  and  that,  unless  the  word  ^  leaving  "  was 
construed  as  '^  having,"  the  direction  as  to  vesting  would  be  mere 
surplusage.  Oddie  v.  Woodfordy  which  was  much  relied  on  for  this 
purpose,  merely  shows  that  every  word  is  to  have  effect,  ^'  if  the  con- 
text and  provisions,  and  nature  of  the  will"  require  it  But,  there  is 
fnrther  ground  for  saying  that,  to  adopt  the  construction  here  con- 
tended for,  would  be  to  extend  the  pnnciple :  that  is,  that  in  all  the 
cases  the  question  has  arisen  between  the  eldest  son  and  the  other 
children,  or  between  the  surviving  children  and  the  representatives  of 
deceased  children ;  and  in  none  of  the  cases,  that  I  am  aware  of,  has 
there  been  a  limitation  over  in  favor  of  third  persons.  The  existence 
of  this  goes  far  to  destroy  the  foundation  of  the  argument.  The  other 
class  of  cases  are  those  in  which  the  question  has  been,  whether  a 
dear  vested  interest  is  to  be  cut  down  by  words  importing  a  contin- 
gency. These  cases  have  no  application  to  a  case  where  the  whole 
disposition  is  introduced  by  words  importing  contingency. 

Appeal  dismissed^  without  costs. 


Ez  parte  Thomas  Hodgson  ;  In  the  Matter  op  Thomas  Hodgson, 

A  Bankrupt. 

Jime  10  and  11,  1853. 

Certificate — Compounding'  with   Creditors. 

A  truder,  who  was  not  engaged  in  any  business,  except  as  the  owner  of  two  ^r  ^f  ^^^ 
vessels,  kept  no  regnlar  accounts.  He  contracted  with  a  •Wp-bnilder  for  tterepj^  ,^^ 
of  the  yessels,  and  the  amount  claimed  for  the  repur  was  fSw  beyond  the  oo» 
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by  reason  of  some  alterations  alleged  to  be  beyond  the  contract  Cross  actioiu  wen 
brought,  and  settled  by  arbitration.  The  trader  left  England  in  a  feeling  of  irritation  at 
the  result  of  the  proceedings,  and  was  declared  bankrupt  on  the  petition  of  the  ship-boilder. 
He  had  on  a  former  oc^ion  compounded  with  his  creditors,  paying  them  less  dian  I5i. 
in  the  pound,  but  had  oeen  forced  into  this  proceeding  by  misfortune :  — 

Sdd,  that  the  bankrupt's  conduct  in  quitting  England  was  highly  censurable,  bat  would  be 
sufficiently  punished  by  suspending  his  certificate  for  twelve  months,  and  allowing  it  u 
one  of  the  second  class. 

Under  the  present  act,  the  court  will  not  nnirersally  refuse  a  certificate  protecting  the  bsnk- 
rupt's  property,  merely  because  he  has  on  a  former  occasion  compounded  with  his  credi* 
tors,  and  paid  less  than  15«.  in  the  pound. 

This  was  the  petition  of  the  bankrupt,  appealing  from  the  decision 
of  the  commissioner,  giving  to  the  appellant  only  a  certificate  of  the 
third  class,  with  the  condition  that  such  certificate  should  not  protect 
his  after-acquired  property,  as  against  the  debts  wliich  he  thea 
owed. 

The  petition,  and  the  affidavit  of  the  bankrupt  in  support  of  it, 
stated,  in  substance,  as  follows  :— 

In  September,  1851,  the  bankrupt- carried  on  business  at  Hall,  as  a 
ship-owner,  but  only  had  two  small  vessels  called  The  City  of  Lich- 
field and  The  Faugh-a-Ballagh,  and  carried  on  no  other  business.  He 
was  possessed  of  a  capital,  which  amounted  (as  appeared  by  his  bal- 
ance-sheet) to  2,475/.  2s.  2d.  The  bankrupt's  mode  of  carrying  on  his 
business  was  by  cash  payments ;  and  at  the  time  aforesaid,  besides  a 
sum  of  500/.  and  a  sum  of  300/.,  both  of  which  sums  were  secured  upon 
mortgage,  and  both  of  which  were  duly  deducted  in  the  aforesaid  esti- 
mate of  the  bankrupt's  capitcd,  he  did  not  owe  more  than  150iL 

In  September,  1S51,  the  bankrupt  laid  the  vessel  Faugh-a-Ballagh 
upon  the  ship-yard  of  Mr.  Geo.  Kell,  a  small  ship-builder  at  Barton- 
upon-Humber,  for  some  trifling  repairs  and  alterations,  (the  vessel 
being  at  that  time,  exclusive  of  her  stores,  worth  about  400/.) 

Shortly  after  the  vessel  had  been  laid  up,  the  bankrupt  altered  his 
original  intention,  (by  the  advice,  as  he  alleged,  of  Mr.  Kell,) 
and  determined  to  have  the  vessel  lengthened,  and  widened,  and 
heightened. 

A  written  contract,  dated  the  20th  of  September  aforesaid,  was 
accordingly  prepared  and  executed  by  Mr.  Kell  and  the  bankrupt, 
whereby  it  was  stipulated  that  the  vessel  should  be  lengthened, 
widened,  and  heightened,  repaired,  and  improved,  in  the  way  thereby 
specified,  for  300/.,  which  was  to  be  paid  by  the  bankrupt  to  Mr. 
Kell,  on  the  completion  of  the  work. 

The  bankrupt  alleged,  that  Mr.  Kell  violated  his  part  of  the 
contract,  in  not  completing  the  alterations  in  the  vessel  according  to 
the  agreement. 

Mr.  Kell,  on  the  other  hand,  brought  a  cross-action  against  the 
bankrupt,  claiming  in  respect  of  the  contract,  and  extra  work  and 
alterations  ordered  by  the  bankrupt,  and  not  included  in  the  contract) 
1,409/.  13^,  3id. 

These  actions,  and  an  action  of  trover,  brought  by  the  appellant, 
to  recover  the  ship,  were  all  referred  to  arbitration ;  and  on  the  28th 
of  July,  1852,  the  arbitrator  being  of  opinion  that  the  nature  of  the 
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alterations  had  thrown  open  the  contract,  awarded  to  Mr.  KeQ  the 
whole  amount  of  his  claim,  less  the  sum  of  79L  5s.  lid. 

When  the  bankrupt  received  notice  of  the  arbitrator's  award,  he 
had  only  between  2001.  and  300^  left,  and,  being  unable  to  pay  the 
amount  of  debt  and  costs  awarded  against  him,  left  England  in  the 
middle  of  the  month  of  August,  to  avoid  being  arrested,  having  first 
executed  a  general  power  of  attorney,  to  his  solicitor,  to  act  for  him 
in  his  absence,  and  did  not  return  till  the  early  part  of  February, 
1853. 

On  the  2d  of  February,  1853,  Mr.  Kell  filed  his  petition  in  the 
Court  of  Bankruptcy,  and  the  bankrupt  was  thereupon  adjucated  a 
bankrupt,  on  the  16th  of  the  same  month. 

The  certificate  was  opposed  by  KeU,  but  by  no  other  creditor.  The 

Sounds  of  opposition  were,  that  the  bankrupt  had  been  guilty  of  a 
Ludulent  preference,  in  mortgaging  his  property  to  a  Mr.  Wells ; 
that  he  had  kept  no  books ;  that  he  had  compounded  with  his  creditors 
about  seven  years  since;  and  that  he  had  incurred  unnecessary 
expenses  in  travelling  and  remaining  on  the  continent 

With  respect  to  the  charge  ac^ainst  the  bankrupt,  of  having  given  a 
fraudulent  preference  to  Mr.  Wells,  the  bankrupt  deposed  that  when 
he  executed  the  securities  in  question,  he  not  only  did  not  contemplate 
bankruptcy  or  insolvency,  or  intend  to  diminish  the  sum  to  be  divided 
among  his  creditors,  but  sincerely  believed  that,  with  the  exception 
of  his  debt  to  the  mortgagees,  he  did  not  owe  150L  in  the  world,  not 
having  the  least  expectation  that  the  litigation  in  which  he  was 
engaged  with  Mr.  Kell,  could  or  would  terminate  in  the  way  it  did, 
but  being,  as  he  alleged,  advised  that  his  contest  with  Mr.  Kell  would 
end  in  the  bankrupt's  recovering  a  balance  from  him. 

With  regard  to  the  circumstance  of  no  books  having  been  kept, 
the  bankrupt  deposed  that  he,  being  in  no  way  of  business  except  as 
aforesaid,  was  in  the  habit  of  paying  ready  money  for  every  thing ; 
and  besides  his  mortgages,  including  those  to  Mr.  Wells,  and  the 
claiin  of  Mr.  Kell,  did  not  owe  any  debts  at  all,  save  trifling  debts, 
amounting  all  together,  at  the  utmost,  to  not  more  than  150^ 

With  regard  to  the  fact  of  his  having  left  England,  and  incurring 
expenses  on  the  continent,  the  bankrupt  admitted  that  the  course  he 
took  was  imprudent  with  reference  to  his  own  interests ;  but  stated 
that,  at  that  time,  he  did  not  suppose  he  was  likely  to  become  bank- 
rupt;  and  that  when  he  went  and  was  remaining  abroad,  he  was 
suffering  deep  mortification  and  distress  at  the  result  of  the  arbitrator's 
award,  and  was  under  a  firm  belief,  (which  he  still  entertained,)  that 
the  arbitrator  had  been  misled  by  the  evidence. 

•With  regard  to  if^e  circumstance  of  the  bankrupt  having,  at  a 
former  •  period,  compounded  with  his  creditors,  be  deposed  that  the 
fieicts  were  as  follows :  In  Febmarv,  1843,  be  commenced  bosinesf, 
and  The  Tartar  was  the  first  vessel  be  purchased  Her  career  was 
very  brief  and  peculiarly  disastrous.  The  first  voyage  wbiidi  she 
attempted,  was  to  Archangel,  and  on  her  homeward  voyage,  /roro 
that  port  to  Hull,  with  a  valuable  cargo  on  board,  Tpart  of  wttUsh 
belonged  to  the  bankrupt,  and  which  cargo  from  same  mistake  wa# 
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not  insured,)  the  vessel  was  dismasted  and  abandoned.  The  valae 
of  the  ship  and  freight,  and  of  that  portion  of  the  cargo  belonging  to 
the  bankrupt,  was  upwards  of  1,500/.  The  ship  was  insured  with  the 
General  Msirine  Insurance  Company^ for  1,000/.  That  office  disputed 
the  abandonment,  and  the  bankrupt,  dreading  the  risks  of  ^ngskmng 
in  a  legal  contest  with  so  wealthy  an  office,  accepted  500/!,  offered 
to  him,  in  full  of  all  demands.  He  consequently  lost  full  1,000/., 
which  was  nearly  half  his  capital,  by  his  first  adventure  in 
shipping. 

In  1844,  the  bankrupt  purchased  a  schooner  named  The  Prince  of 
Saxe  Coburg.  This  vessel  he  repaired  and  refitted  at  a  very  consid- 
erable outlay ;  but  during  the  single  voyage  which  she  made  whilst 
she  belonged  to  the  bankrupt,  four  accidents  happened  to  her,  and 
the  loss  arising  therefrom  was  considerable,  ^his  so  discomfited 
the  bankrupt,  that  he  determined  to  sell  the  schooner,  and  did  so  at  a 
price  very  much  below  what  he  gave,  and  he  thereby  lost  several 
hundred  pounds  by  this  vessel.  In  1845,  and  early  in  1846,  the  bank- 
rupt made  some  purchases  of  tallow,  linseed,  cloverseed,  and  linseed 
cakes,  and  after  the  purchase  the  goods  fell  greatly  in  value,  in  con- 
sequence of  the  panic  in  the  money  market,  which  occurred  at  that 
time ;  and  under  the  circumstances  aforesaid,  the  bankrupt  was 
obliged  to  call  his  creditors  together  in  March,  1846,  and  they,  know- 
ing well  how  exceedingly  unfortunate  the  bankrupt  had  been,  most 
handsomely,  and  without  an  exception,  accepted  a  composition  of 
5^.  in  the  pound.  The  bankrupt  borrowed  the  money  required  for 
making,  the  payment ;  but,  at  the  end  of  1846,  the  bankrupt  came 
into  possession  of  a  little  property,  upon  the  death  of  a  near  relative, 
and  he  then  forthwith  repaid  the  money  borrowed. 

Bolt  and  Kinglakej  supported  the  appeal 

Bacon,  for  Mr.  Kell,  submitted  that  the  decision  of  the  commis- 
sioner was  not  more  severe  than  the  justice  of  the  case  required.  «  He 
cited  Ex  parte  HoUingworth,  4  De  G.  &  S.  44 ;  s.  c.  7  Eng.  Rep.  303 ; 
and  contended  that  on  the  authority  of  that  case,  and  the  principle  on 
which  the  6  Geo.  IV.,  c.  16,  s.  127,  was  framed,  the  certincate  ought 
not  to  do  more  than  protect  the  person  of  the  bankrupt 

Keller,  appeared  for  the  assignees^ 

WeUs,  was  examined,  vivd  voce,  as  to  his  security. 

Knioht  Bruce,  L.  J.  In  the  particular  cirei^stances  before  us,  I 
find  it  difficult  or  impossible  to  understand  why  it  was  that  Mr.  Kell, 
the  petitioning  creditor,  caused  the  banknipt  to  be  made  a  bankruptf 
unless  it  was  merely  with  the  view  of  punishing  him  for  misconduct, 
actual  or  supposed,  towards  that  gentleman.  Substantially  there  are 
not,  nor  was  it  likely  that  there  would  be,  any  assets.  8o  that  if  the 
bankruptcy  had  been  directly  or  indirectly  of  the  bankrupt's  own 
obtaining  or  seeking,   (which  certainly  it  was  not,)  he  might  have 
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been  open  to  more  censure,  than  that  to  which  he  is,  in  the  actual 
circumstances,  open.  The  bankruptcy  is,  and  from  the  beginning  has 
been  one  altogether  adverse  to  him.  But  as  to  his  certificate,  he  was 
not  before  the  learned  commissioner,  nor  is  he  now,  opposed,  except 
by  Mr.  Kell,  and  the  two  assignees — of  whom  neither  is  a  creditor, 
one  being  of  course  the  official  assignee,  and  the  other  having  been 
nominated  and  chosen  by  Mr.  Kell,  who  either  would  not  or  could 
not  be  appointed  an  assignee  himself,  but  has  proved  a  debt  under 
the  bankruptcy)  not,  however,  so  much  in  the  whole  as  80i.,  though 
he  claims,  and  probably  :with  truth,  to  be  a  creditor  of  the  bankrupt 
to  an  amount  much  larger.  Mr.  Kell  holds,  or  claims  to  have  a 
security  or  lien  upon  certain  property  in  his  possession  that  (subject 
to  his  security  or  lien,  if  any,  and  to  another  security,  which  seems 
alone  enough  to  ej^aust  the  value)  belongs  to  the  bankrupt's  estate. 
The  total  amount  of  debts  proved  under  the  bankruptcy  is  less  than 
100/.,  including  what  Mr.  Kell  has  proved* 

These  considerations  and  the  original  examination  before  us,  have 
reduced  the  case  against  the  bankrupt,  as  to  his  certificate,  to  three 
points :  first,  his  want  of  business-like  habits,  and  seemingly  of  capac- 
ity for  business ;  secondly,  the  absence  of  books  and  accounts,  a  head 
which  may,  perhaps,  be  hardly  distinguishable  from  the  first ;  and, 
thirdly,  his  conduct  in  going  and  living  for  five  or  six  months  abroad, 
where  and  as  he  did,  after  he  had  become  aware  of  the  nature  of  Mr. 
Temple's  award. 

With  regard  to  the  first  point,  the  errors  and  mishaps  which  have 
thus  arisen,  have  not  been  of  such  a  nature  as  to  lead  to  an  inference 
of  moral  delinquency,  or  to  be  otherwise  than  usual.  It  is  probable 
that  all  who  dealt  with  him  were  well  aware  of  the  degree  of  his 
aptitude  and  capacity.  The  second  point  certainly  deserved  close 
attention,  and  required  explanation.  But,  I  think,  that  the  particular 
and  limited  nature  and  character  of  the  bankrupt's  business,  including, 
of  course,  the  manner  in  which  he  seems  to  have  employed  his  ves- 
sels, afford,  if  not  a  justification,  some  excuse  in  this  respect,  so  as 
not  to  render  it  incumbent  on  us,  with  reference  either  to  the  specific 
merits  of  the  individual  case  or  to  the  interests  of  society,  to  visit  his 
mode  of  acting  so  far  with  great  severity.  On  the  third  point,  how- 
ever, I  regard  his  conduct  as  open  to  much  animadversion.  He  ought 
not  to  have  gone  abroad  when  and  as  he  did.  He  ought  not  to  have 
lived  abroad  at  the  rate  of  expense  or  in  the  manner  that  he  did. 

His  proceedings  have  been  censurable,  but,  considering  the  whole 
of  the  facts  before  us,  I  am  of  opinion,  and  I  believe  my  learned 
brother  also  to  think,  that  the  demands  of  public  and  private  justice 
here  will  be  satisfied  by  suspending  the  certificate  for  a  twelvemonth 
firom  the  date  of  the  petition  for  adjudication,  by  allowing  it  then  of  . 
the  second  class  without  restriction  or  condition,  and  by  granting  the 
bankrupt  protection  as  firom  the  11th  of  July  next,  but  not  during  the 
intermediate  time. 

Ti7B3fEB,  L.  J-     I  feel  no  doubt  that  some  punishment  is  Reserved 
by  tins  bankrupt;  the  question  is,  what  extent  of  punishmenx  wui 
▼oi*.  xxviL  36 
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satisfy  justice.  The  effect  of  the  judgment  of  the  commissioner  is, 
to  deprive  the  bankrupt  of  the  power  of  entering  into  trade,  until  he 
has  paid  all  the  debts  which  could  be  proved  under  the  bankruptcy. 
I  do  not  consider  it  to  be  in  general  consistent  with  good  policy  to 
allow  a  bankrupt  to  enter  into  trade,  protecting  his  person,  and  leav- 
ing all  his  estate  subject  to  be  swept  away  under  an  execution  issued 
by  any  creditor  to  whom  he  was  indebted  before  his  bankruptcy. 
Extreme  cases  may  occur  in  which  justice  may  require  such  a  course 
to  be  taken ;  bilt  it  does  not  appear  to  me  consistent  with  sound 
policy  generally  to  grant  certificates  in  such  a  form.  With  regard  to 
the  conduct  of  the  bankrupt  towards  Mr.  Kell,  I  feel  no  doubt  that 
there  was  a  bond  fide  belief,  on  the  part  of  the  bankrupt,  that  he  was 
not  indebted  to  Kell  in  the  amount  claimed.  It  is,  however,  said 
that  the  bankrupt  made  a  composition  with  his^preditors  five  years 
ago,  and  that  the  circumstance  disentitles  him  to  a  certificate  which 
will  do  more  than  protect  his  person.  It  appears  to  me,  however, 
that  the  composition  was  rendered  necessary  by  misfortune.  It  has 
been  argued,  on  behalf  of  the  respondent,  that  the  certificate,  in  such 
a  case,  ought  not  to  protect  the  bankrupf^s  property,  by  analogy  to 
the  provision  in  the  act  of  G^eo.  IV.,  that  where  a  bankrupt  had  com- 

Eounded  with  his  creditors,  and  had  paid  less  than  15^.  in  the  pound, 
is  future  assets  were  not  to  be  discharged.  I  think,  however,  that 
this  argument  rather  tends  the  other  way,  and  that,  from  the  omission 
of  a  similar  provision  in  the  present  act,  we  may  infer  that  the  legis- 
lature considered  such  a  punishment  too  severe  to  be  inflicted  in 
every  such  case. 

Another  charge  made  against  the  bankrupt  is  founded  on  the  ab- 
sence of  accounts;  but  it  is  to  be  considered  that  this  bankrupt  was  a 
ship-owner,  having  only  two  small  vessels,  and  was  not  a  trader  in 
extensive  business ;  and  that  the  same  importance  does  not  attach  to 
the  absence  of  books  in  such  a  case  as  on  one  of  general  trading. 
.His  absence  abroad  is,  perhaps,  the  least  justifiable  part  of  bis  con- 
duct, but  I  think  that  it  is  rather  to  be  attributed  to  angry  feelings 
than  to  any  settled  principle  of  dishonesty.  Although  it  cannot  be 
justified,  I  think  it  is  not  sufficient  ground  fqr  subjecting  all  his 
future  property  to  his  past  debts.  Upon  the  whole,  it  appears  to  me, 
that  the  measure  of  justice  awarded  by  my  learned  brother,  is  the 
right  one. 


Haynes  17.  Haynes. 

February  19,  1853. 

Will — Construction — Priority  between  Legatees —  Clear  AnnuUy — 

Legacy  Duty. 

A  testator,  after  beqaeathing  two  pecaniaiy  legacies,  bequeathed  three  "  clear  "  annuities  Ibr 
the  liyes  of  the  annaitanu.    He  then  bequeathed  his  residuary  estate  in  trast  to  pay  % 
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clear  aonnitj'  of  1,000/.  to  his  widow,  and  npon  trust,  afker  pajment  of  the  four  annnities, 
to  pay  the  residue  of  the  income  daring  the  life  of  the  widow  to  A.  The  capital  of  the 
residoe,  after  the  widow's  death,  was  to  be  held  a^  to  5,000/.  upon  snch  tmsts  as  the  widow 
should  appoint,  and  subject  to  her  appointment  the  5,000^  was  to  be  held  in  trust  for  B, 
for  life,  and  after  her  death  to  fall  into  the  general  residue ;  and  subject  to  such  disposition 
as  aforesaid,  and  as  to  the  residue  of  the  testator's  estate  and  effects  after  the  widow's 
death,  and  subject  as  to  the  5,000/.  and  the  interest  thereof  as  aforesaid,  upon  trust  to  pay 
certain  legacies  amounting  to  18,000/.,  with  an  ultimate  residuary  gift  to  £.  And  there 
was  a  direction  that,  upon  the  death  of  the  several  annuitants,  the  funds  on  which  the 
annuities  were  secured  should  follow  the  ultimate  destination  of  the  residue  :  — 

Eeldt  1.  That  the  two  firstrmentioned  pecuniary  legacies  and  three  annuities  had  priority 
over  every  other  gift. 

2.  That  the  annuities  were  given  free  of  legacy  duty. 

3.  That  the  annuities  were  char|;ed  on  the  capital  of  the  residue,  but  that  A  was  entitled  to 
retain  the  surplus  income  paid  to  her  in  one  year,  and  to  receive  Ae  surplus  for  another, 
although  the  income  was  in  the  subsequent  years  insufficient  to  answer  the  annuities. 

4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow,  the  ultimate  residuary 
legatee  did  not  become  at  once  entitled  to  the  fund  set  apart  to  answer  the  annuity. 

5.  That  after  the  widow's  death,  the  5,000/.  would  have  no  priority  over  the  other  reversionary 
legacies. 

6.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus  income,  during  the 
widow's  life,  set  apart  to  secure  payment  of  their  legacies. 

This  was  a  special  case,  which  by  leave  came  on  to  be  heard  in 
the  first  instance,  before  the  lords  justices,  for  the  purpose  of  deter- 
mining the  construction  to  be  put  upon  the  will  of  ^mund  Haynes. 

By  the  will,  dated  the  30th  of  December,  1845,  the  testator,  after 
directing  payment  of  his  debts  and  funeral  and  testamentary  expenses, 
bequeathed  a  legacy  of  19/.  19^.  to  his  brother,  and  bequeathed  to 
Elizabeth  HafTey  Reed  the  sum  of  3,500/.  He  then  gave  and  be- 
queathed unto  his  wife,  her  executors,  administrators,  and  assigns,  all 
his  household  goods,  furniture,  books,  plate,  wines,  linen,  and  china, 
horses,  carriage,  and  effects  of  every  description  which  should  be  in, 
or  upon  his  dwelling-house  and  premises  at  the  time  of  his  decease 
absolutely.  And  he  bequeathed  unto  Mrs.  Anna  Isabella  Anderson, 
for  her  11^,  a  clear  annuity,  or  yearly  sum  of  100/. ;  and  he  bequeathed 
unto  his  sister,  Dorothy  Haswell,  for  her  life,  a  clear  annuity,  or  yearly 
sum  of  30/. ;  and  to  bis  sister,  Ann  Ellcock  Walton,  for  her  life,  a 
clear  annuity  or  yearly  sum  of  70/. ;  and  he  directed  the  same  several 
annuities  to  be  paid  on  the  1st  of  September  in  each  and  every  year 
during  the  lives  of  the  respective  annuitants,  by  his  trustees  and 
executors  thereinafter  named ;  the  first  payment  of  the  said  annuities 
to  be  made  on  such  1st  day  of  September  as  should  occur  next  after 
his  decease.  And  he  devised  and  bequeathed  all  that  his  dwelling- 
house,  gardens,  stables,  and  premises  in  which  he  then  resided,  situate 
at  Summerland  Place,  together  with  all  the  rest,  residue,  and  remain- 
der of  his  real  and  personal  estate,  whatsoever  and  wheresoever,  and 
of  what  nature,  or  kind  soever,  unto  the  plaintiff,  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and  quality  there- 
of respectively,  upon  trust,  in  the  first  place,  out  of  the  moneys  which 
should  come  to  his  or  their  hands,  to  set  apart  and  appropriate  a  suf- 
ficient part  thereof,  or  fund,  in  the  names,  or  name  of  his  said  ^"^®» 
to  raise  arid  pay  unto  his  wife  one  clear  annuity,  or  yearly  sum  ^^^»  ^ 
by  equal  proportions  quarterly,  during  her  life,  on  the  four  most  usuai 
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days  of  payment  of  rent  in  the  year,  the  first  payment  thereof  to  be 
made  on  such  of  the  said  days  as  should  occur  next  after  his  decease; 
but  no  proportion  of  the  said  ahnuity  was  to  be  payable  for  the  days  of 
the  current  quarter  which  should  have  elapsed  from  the  date  of  the  last 
payment  to  the  day  of  the  death  of  the  said  annuitant.  And  he  thereby 
gave  and  bequeathed  the  said  annuity,  or  yearly  sum  of  1,000A  to  his 
said  wife  during  her  life  accordingly.  And  after  full  payment  and 
satisfaction  of  the  aforesaid  four  annuities  thereinbefore  given,  upon 
trust  to  pay  all  the  surplus,  or  residue  of  the  annual  interest,  income, 
and  dividends  arising  out  of  the  residue  of  his  said  estate  and  effects 
during  the  lifetime  of  his  wife  unto  Ann  Elvira  Reed  and  her  assigns 
absolutely.  And  from  and  immediately  after  the  decease  of  his  wife, 
as  to  the  sum  of  5,000/.  sterling,  part  of  the  principal,  or  residue  of  his 
estate  and  effects,  upon  trust  that  his  trustee  should  pay  and  apply 
the  said  sum  of  5,000/.,  or  any  part  thereof,  to  such  person  and  per- 
sons and  in  such  manner  and  form  as  his  wife  by  any  deed  or  deeds, 
or  by  her  last  will  and  testament  in  writing,  should  direct  or  appoint, 
give,  or  bequeathe,  the  same  or  any  part  thereof,  or  for  want  of  any 
such  direction  or  appointment,  gift,  or  devise,  and  so  far  as  any  such, 
if  incomplete,  should  not  extend,  and  as  to  such  parts  thereof  as 
should  remain  undisposed  of  by  his  wife,  upon  trust  as  to  the  annual 
interest  and  dividenas  of  the  5,000/.,  and  he  gave  and  bequeathed  the 
same  interest  and  dividends. unto  Elizabeth  Reed,  for  her  life;  and  as 
to  the  principal  sum  of  5,000/.,  he  directed  that  the  same  should  go 
with  and  become  part  of  his  residuary  estate  and  effects  after  the 
death  of  the  survivor  of  them  his  wife  and  Elizabeth  Reed,  subject  to 
such  disposition  thereof  by  his  wife  as  aforesaid;  and  as  to  the  re- 
mainder of  the  said  principal,  or  residue  of  his  estate  and  effects  after 
the  decease  of  his  wife,  (but  subject,  nevertheless,  to  the  annuities  to 
Mrs.  Anderson,  Mrs.  Haswell,  and  Mrs.  Ann  Ellcock  Walton  as  afore- 
said, and  also  subject  as  to  the  said  5,000/.  and  the  interest  thereof, 
subject  as  aforesaid,)  upon  trust  that  his  trustee  might  and  should 
pay,  and  he  thereby  gave  and  bequeathed  the  same  as  follows,  that 
was  to  say :  To  his  nephew  Freeman  Oliver  Haynes,  the  sum  of 
2,000/. ;  to  the  aforesaid  Elizabeth  Haffey  Reed,  the  sum  of  9,000/. ; 
to  the  defendant,  Jane  Morris  Reed,  the  sum  of  1,000/.*;  to  the  defend- 
ant, Lucy  Hajrnes  Reed,  the  sum  of  2,000/. ;  and  to  the  defendant, 
Frances  Haynes  Reed,  the  sum  of  1,000/. ;  to  the  defendant,  Haynes 
Walton,  the  defendant,  Dorothy  Walton,  Charlotte  Brown,  and  to 
Henry  Haynes  Walton,  the  sum  of  1,000/.  each.  And,  subject  as 
aforesaid,  he  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estate  and  effects,  both  real  and  personal,  what- 
soever and  wheresoever,  unto  Elizabeth  Haffey  Reed,  her  heirs,  execu- 
tors, administrators,  and  assigns  absolutely.  And  he  thereby  directed 
and  requested  that  the  dwelling-house  and  premises  might  not  be 
sold,  or  disposed  of  in  the  lifetime  of  his  wife,  without  her  consent; 
but  after  her  decease,  and  in  case  he  should  not  leave  sufficient  mo- 
neys behind  him  to  enable  his  trustees  and  executors  to  discharge  the 
several  annuities  and  legacies  so  given  and  bequeathed  as  aforesaid, 
then  he  thereby  directed  and  empowered  his  trustees  and  executors 
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to  sell  his  dwelling-house,  gardens,  stables,  and  premises,  either  by 
pablic  auction,  or  private  contract,  as  they  might  think  proper,  and 
pay  and  apply  the  proceeds  arising  from  such  sales,  or  so  much  there- 
of as  should  be  necessary  for  the  same,  towards  the  payment  of  the 
same  annuities  and  legacies  respectively.  And  if  the  whole  of  such 
proceeds  should  not  be  consumed  in  such  payments,  then  he  thereby 
directed  that  the  overplus,  if  any,  should  fall  into  and  be  considered 
as  part  of  his  residuary  estate  and  effects,  and  go  and  be  applied  as 
in  and  by  his  will  was  directed.  And  he  directed  and  requested  that 
none  of  the  funds,  investments,  or  securities  in  which  his  property 
might  be  invested  at  the  time  of  his  decease  might  be  altered,  varied, 
or  changed  during  the  lifetime  of  his  wife  without  her  consent;  yet 
with  her  consent  it  was  his  will  that  the  same  should  and  might  be 
altered  and  changed  as  she  might,  with  the  consent  of  his  trustees, 
direct  And  he  thereby  directed  that  upon  and  after  the  death  of  the 
several  annuitants,  and  the  consequent  cesser  of  the  annuities,  the 
several' parts,  or  funds  upon  which  the  same  were,  or  was  respectively 
invested  or  secured,  or  out  of  which  the  same  were,  or  was  respectively 
payable,  should  follow  the  ultimate  destination  of  the  residue  of  his 
said  estate. 

The  actual  income  which  had  arisen  from  the  testator's  estate  dur- 
ing the  first  year  from  his  decease  amounted  to  1,298/.  Is.  6c2.,  (after 
deducting  income  tax,)  and  the  four  annuities  given  by  the  will,  (after 
deducting  income  tax,)  amounted  to  1,165Z.,  so  that  during  tiie  first 
year  there  was  a  surplus  income  of  the  testator's  estate  amounting  to 
133/.  Is,  6d,j  which  was  at  the  expiration  of  the  year  paid,  (less  the 
legacy  duty,)  to  Ann  Elvira  Reed. 

In  the  month  of  November,  1847,  a  mortgage  debt  of  3,000/.,  form- 
ing part  of  the  assets,  was  paid  off  by  the  mortgagor,  and  produced 
the  net  sum  of  2,850/.,  which  sum,  with  the  concurrence  of  the  tes- 
tator's widow,  was  invested  by  the  plaintiff  in  the  purchase  of  three 
per  cent  consolidated  bank  annuities. 

On  the  2d  of  May,  1848,  being  the  expiration  of  the  second  year 
from  the  testator's  death,  there  was  a  surplus  income,  after  payment 
of  the  annuities  less  the  income  tax,  amounting  to  51L  8s.  llcLy  which 
was  retained  in  the  hands  of  the  plaintifE 

At  the  expiration  of  the  third  year  there  was  a  deficiency  of  income 
to  pay  the  several  annuities  by  146/.  2s.  3df.,  and  in  the  fourth  and 
fifth  years  the  income  was  deficient  by  the  respective  sums  of  361/. 
12s.  9c/.,  and  408/.  19^.  9d.  to  answer  the  annuities. 

No  parts  of  the  testator's  estate  were  ever  particularly  set  apart  or 
appropriated  for  payment  of  the  annuities  given  by  the  will,  but  the 
annuities  were  paid  by  and  out  of  the  general  income  of  the  testator's 
estate  so  far  as  the  same  extended. 

The  income  for  the  testator's  estate  ending  in  May,  1852,  again 
proved  insufficient  to  pay  the  annuities  in  full,  the  deficiency  in  that 
year  amounting  to  305/,  lie/.,  which  deficiency,  as  well  as  all  the  pre- 
ceding, had  been  borne  exclusively  by  the  annuity  of  the  widow,  the 
other  three  having  been  paid  always  in  full. 

Elizabeth  Hafifey  Reed  had  manied  a  Mr.  Walton,  and  a  settle* 
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ment  was  executed  on  her  marriage,  which  comprised  her  interest 
mider  the  wilL 

Mrs.  Anna  Isabella  Anderson,  one  of  the  annnities  had  died. 

The  widow  was  still  Uving. 

The  questions  for  the  consideration  of  the  comt  were  4he  follow- 
ing:— 

1.  Whether  the  legacy  of  3J500L  had  priority  over  the  annnitiea,  or 
over  the  other  legacies,  or  any  and  which  of  them. 

2.  Whether  the  annuities  were  bequeathed  free  of  legacy  duty. 

3.  Whether  Ann  Elvira  Beed  was  entitled  to  retain  the  13SL  Is. 
6(L  which  had  been  paid  to  her  as  the  surplus  income  from  the  tes- 
tator's estate  at  the  expiration  of  one  year  from  the  testator's  death, 
and  to  receive  from  the  testator's  estate  the  sum  of  51^  8s.  lldL, 
being  the  surplus  income  at  the  expiration  of  the  second  year. 

4.  Whether  the  widow  was  entitled  to  have  the  sums  of  146iL  2s. 
3dL,  361/L 125.  9d^  408/.  195. 3dL,  and  303^  lid,  being  the  amount  of 
the  deficiency  of  the  income  of  the  testator's  estate  for  the  last  four 
years,  and  the  deficiency  of  income  for  the  cuiient  year  to  pay  her 
annuity,  or  any  and  what  part  of  such  deficiency  made  good  out  of 
the  surplus  of  the  preceding  years,  or  out  of  the  corpus  or  principal 
of  the  testator's  estate. 

5.  Whether  the  annuitants,  other  than  the  widow,  were  entitled  to 
priority  over  her  annuity. 

6.  Whether  the  trustees  of  the  settlement  of  Elizabeth  HaSkj 
Walton  became,  on  the  death  of  the  annuitant  Anna  ygilw^lfa^  An- 
derson, entitled  in  possession  to  any  and  what  pcHtion  of  the  corpus 
of  the  testator's  estate  under  the  clause  in  the  testator's  wiU  relative 
to  the  cesser  of  the  annuities  given  by  his  wilL 

7.  Whether  the  legacy  of  5,0002.  was  entitled,  according  to  the 
true  construction  of  the  testator's  will,  to  priority  over  the  other 
legacies  payable  at  the  decease  of  Lucretia  Haynes,  or  any  and  which 
of  them. 

8.  Whether  the  persons  interested  in  the  legacies,  given  by  the 
testator's  will,  and  payable  after  the  decease  of  his  widow  Lnoetia 
Haynes,  were  entitled  to  have  any  and  what  prcqportion  of  the  past 
or  future  income  of  the  testator's  estate  set  apart  in  oider  to  provide 
for  a  possible  deficiency  of  his  estate  to  pay  all  the  legacies. 

9.  Whether  the  annuities  and  legacies  given  by  the  testator's  will, 
or  any  and  which  of  them,  were  subject  to  abatement  imUr  se,  and  if 
so,  upon  what  principle  such  abatement  should  be  made. 

LetciM  and  Ware  stated  the  case  on  behalf  of  the  plaintiff  the 
trustee. 

Upon  the  question  of  the  priority  of  the  legacies  of  192. 19s.  and 
3,500/.,  and  the  three  smaller  annuities, 

BoH  and  Prior^  for  the  widow,  contended  that  neither  these  lega- 
cies nor  the  three  smalls  annuities  had  priority  over  the  annuity  of 
1,000/. 
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Walker  and  Begbie^  for  some  of  the  reversionary  legatees,  relied 
upon  Tkwaites  v.  Foremar^  1  Coll.  409,  where  the  Vice-Ghancellor 
Knight  Bruce  said :  "  Primd  fade^  all  bequests  stand  on  an  equal 
footing,  and  it  lies  upon  those  who  assert  the  contrary  to  prove  it. 
It  is  not  sufficient  that  the  words  in  the  will  should  leave  the  ques- 
tion in  doubt.  They  must  positively  and  clearly  establish  that  it  was 
the  intention  of  the  testator  that  the  bequests  should  not  stand  upon 
an  equal  footing."  They  contended  that  no  such  intention  was  here 
indicated. 

They  also  referred  to  the  rule  similarly  laid  down  in  Brown  v.  Browny 
1  Keen,  276. 

Their  lordships,  without  calling  on  the  counsel  for  the  other  par- 
ties on  this  question,  decided  that  the  two  legacies  and  three  an- 
nuities were  payable  pari  passuj  but  that  they  had  priority  over  the 
other  gifts. 

Upon  the  question  of  the  legacies  being  subject  to  legacy  duty, 
Rolt  and  Prior^  for  the  widow,  and  Bazalgette  and  Jesselly  for  the 
other  annuitants,  contended  that  the  annuities  were  free  from  duty. 

Walker  and  Begbie,  contra.  Ghtde  v.  Mumfordj  2  Y.  &  C.  448 ; 
Sanders  v.  Kiddell,  7  Sim.  536 ;  Marris  v.  Burton,  11  Sim.  161 ; 
Ford  v.  Ruxton,  1  Coll.  403 ;  Cburtois  v.  Vincentj  T.  &  R.  433 ;  Baily 
v.  BouUj  14  Beav.  595 ;  s.  c.  9  Eng.  Rep.  51,  were  cited. 

Knight  Bruce,  L.  J.,  said  that  he  considered  this  point  as  settled 
in  favor  of  annuitants  by  authority  which  ought  not  to  be  disturbed, 
although,  in  the  absence  of  authority,  he  might  have  held  differently. 

Turner,  L.  J.,  concurred. 

Upon  the  question  whether  the  annuities  were  payable  out  of  the 
corpus, 

Walker  and  Begbie  referred  to  Foster  v.  Smithy  1  Ph.  629 ;  Innes 
V.  MUcheUy  1  Ph.  710 ;  and  fVroughton  v.  Colquhoun,  1  De  G.  &  S. 
357. 

Bacon  and  Baggallayy  for  other  parties. 

Knight  Bruce,  L.  J.,  said  that  the  will  was  not  very  clear  lipon 
this  point,  as  to  the  widow's  annuity.  There  appeared  some  force 
in  the  argument  derived  from  the  direction  in  the  will,  that  the  securi- 
ties were  not  to  be  changed  without  the  consent  of  the  widow,  but 
not  sufficient  to  prevail  against  the  inference  to  be  drawn  from  other 
parts  of  the  will,  that  the  annuity  was  intended  to  be  paid  in  fuIL 
His  lordship  held,  that  all  the  annuities  were  payable  out  of  the 
capital. 

Turner,  L.  J.,  was  of  opinion  that  the  gift  to  the  widow  being  of 
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a  cleeur  annuity  or  yearly  sum,  took  precedence  of  the  gift  of  the 
residne,  and  that  the  words  "^  after  fall  payment  and  satis&ction  of 
the  aforesaid  four  annuities,''  overrode  the  provisions  for  the  distribn- 
tion  of  the  capital  after  the  death  of  tiie  widow,  and  that  all  the  an- 
nuities were  payable  out  of  the  capital 

The  other  questions  were  then  discnssed. 

The  following  was  the  substance  of  the  decree :  — 

1.  Declare  that  the  legacies  of  19^  19s.  and  3>500t,  and  the  an- 
nuities of  lOO^,  302.,  and  70/L,  bequeathed  by  the  will  of  the  testator, 
have  priority  over  all  other  gifts  in  the  said  will. 

2.  Declare  that  the  anntdties  of  100^,  30/.,  and  702.  are  given  free  of 
legacy  duty,  and  that  the  legacy  duty  is  payable  out  of  the  corpus  of 
the  testator's  property. 

3.  Declare  that  Ann  Elvira  Reed  is  entitled  to  retain  the  sum  of 
1332.  Is.  6d.  paid  to  her,  and  to  the  sum  of  512.  8^.  lldL  now  in  the 
hands  of  the  plaintiff. 

4.  Declare  that  the  annuity  of  1,000/.  given  to  the  Lucretia  Haynes 
is  chargeable  upon  the  capital  of  the  testator's  estate  in  priority  to  the 
legacies  given  after  her  death,  and  that  She  is  entitied  to  have  the 
sums  of  146/.  2s.  3cL,  3612. 125.  9d.y  4082. 19s.  3«L,  and  3052.  lldL,  and 
any  arrears  of  the  annuity  since  accrued,  raised  out  of  the  corpus  of 
the  estate. 

5.  Declare  that  the  annuitants,  other  than  Lucretia  Haynes,  under 
the  said  will,  are  entitled  to  have  the  deficiencv  of  income  to  pay 
their  annuities,  made  good  out  of  the  corpus  of  the  estate,  whether 
Lucretia  Haynes  consent  or  not 

6.  Declare  that  the  trustees  of  Elizabeth  Haffey  Walton's  settle- 
ment did  not  on  the  death  of  Anna  Isabella  Anderson,  become  en- 
titled in  possession  to  any  portion  of  the  corpus  of  the  said  estate, 
but  that  the  funds  out  of  which  the  annuity  of  Anna  Isabella  An- 
derson was  payable,  followed  the  devolution  of  the  said  testator's 
residuary  estate. 

7.  Declare  that  the  legacy  of  5,000/.,  which  is  subject  to  the  power 
of  appointment  by  Lucretia  Haynes,  has  no  priority  over  the  other 
legacies  payable  at  the  decease  of  the  said  Lucretia  Haynes. 

8.  Declare  that  no  part  of  the  past  or  future  income  of  the  estate 
ought  to  be  set  apart  to  provide  for  a  possible  deficiency  of  the  estate 
to  pay  all  the  legacies  made  payable  at  the  death  of  Lucretia  Haynes. 

9.  Declare  that  the  legacies  payable  at  the  death  of  Lucretia 
Haynes,  will,  in  case  of  deficiency,  be  liable  to  abate  inter  se  pari 
passu. 

Costs  of  all  parties  out  of  the  capital  of  the  estate. 
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February  23,  1853. 

Will —  Construction  —  Annuities  comprised  in  term  Legacies, 

By  a  will  commencing  ihiis :  ^^Inve  and  beqaeatho  the  several  legacies  and  annual  snma 
following/*  a  testatrix  beqaeathed  pecnniaiy  legacies  and  an  annuity,  and  directed  two 
sums  of  money  to  be  set  apart  sufficient  to  produce  two  other  specifiea  annual  sums,  which 
the  testatrix  bequeathed  to  two  specified  persons  for  their  respective  lives.  She  gave  to 
trustees  the  residue  of  her  personal  estate,  subject  to  the  payment  of  her  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  and  annuities  which  she  had  bequeathed  or 
might  thereafter  bequeaUie  by  any  codicil.  And  she  devised  her  real  est&tes  to  trustees  for 
a  term,  upon  trust  to  raise  sufficient  to  pay  her  debts,  legacies,  and  funeral,  and  testamen- 
tary expenses,  but  directed  that  her  personal  estate  should  be  the  primary  and  the  term  the 
secondary  fund  for  payment  of  her  debts,  legacies,  and  funeral  and  testamentary  ex- 
penses :  — 

Hdd^  that  the  separate  specification  of  *'  annuities,"  in  some  parts  of  the  will,  did  not  prevent 
annuities  from  bdng  comprehended  under  the  expression  "  legacies  "  in  the  trusts  of  the 
term. 

This  was  a  special  case,  which  came  on  to  be  heard  by  their  lord- 
ships originally.  The  question  was,  whether  the  word  legacies  in  a 
will  included  annuities. 

The  will  was  that  of  Mrs.  Frances  Maria  Scott,  dated  the  22d  of 
October,  1844,  which  was,  so  far  as  material,  as  follows :  <<  I  give 
and  bequeathe  the  several  legacies  and  annual  sums  hereinafter  men- 
tioned to  the  several  persons  hereinafter  named."  The  will  then, 
after  bequeathing  several  legacies  of  gross  sums  of  money,  proceeded 
thus :  "  I  give  and  bequeathe  unto  Mary  Nugent,  widow,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  provided  she  con- 
tinue the  widow  of  Nicholas  Nugent,  but  not  otherwise,  one  annuity 
or  clear  yearly  sum  of  100/.  of  lawful  money  of  Great  Britain."  The 
testatrix  then  directed  her  trustees  thereinafter  named,  to  invest  such 
a  sum,  out  of  her  general  personal  estate,  as  would,  when  invested  in 
their  names  in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  produce  by  the  dividends,  interest,  and  annual  produce 
thereof,  the  clear  annual  sum  of  400/.  And  she  directed  that  thev, 
her  said  trustees,  should  stand  and  be  possessed  of  the  stocks  or  funds 
in  or  upon  which  the  said  sum  should  be  invested,  and  the  dividends, 
interest,  and  annual  produce  thereof  upon  the  trusts  following,  that 
was  to  say,  upon  trust  that  they,  her  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should  pay  the  dividends,  interest,  and  annual  produce 
unto,  or  permit  the  same  to  be  received  by,  Emily  Weston,  and  her 
assigns,  for  her  natural  life,  and  from  and  immediately  after  her 
decease  should  stand  and  be  possessed  of,  and  interested  in  the 
stocks,  funds,  and  securities,  and  the  dividends,  interest,  and  annual 
produce  thereof,  in  trust  for  the  children  of  Emily  Weston,  in  such 
shares  and  with  such  restrictions  as  therein  particularly  mentioned ; 
and,  in  case  there  should  be  no  child  or  children  of  Emily  Weston, 
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who  should  become  entitled  to  the  tmst  fhnd  under  the  aforesaid 
trusts,  then  as  to  one  equal  fourth  part  of  the  dividends,  interest,  and 
annual  produce  of  the  trust-moneys,  stocks,  funds,  and  securities, 
upon  trust  that  they,  the  trustees,  should  pay  the  same  unto,  or  per- 
mit the  same  to  be  received  by,  Emma  Blair,  and  her  assigns,  for  her 
life ;  and  as  to  one  other  equal  fourth  part  of  the  dividends,  interest, 
and  annual  produce  of  the  trust-moneys,  stocks,  funds,  and  securities, 
upon  trust  that  they,  her  trustees,  should  pay  the  same  unto,  or  permit 
the  same  to  be  received,  by  Charlotte  Johnson,  for  her  life ;  and  as  to 
the  said  two  equal  fourth  parts  of  the  trust-moneys,  stocks,  funds, 
and  securities,  from  and  after  the  respective  deceases  of  Emma  Blair 
and  Charlotte  Johnson,  and  as  to  the  remaining  two  equal  fourth 
parts  of  the  trust-moneys,  stocks,  funds,  and  securities,  and  the  divi- 
dends, interest,  and  annual  produce  thereof,  after  the  decease  of 
Emily  Weston  and  such  failure  of  her  children  as  aforesaid,  the  same 
should  sink  into,  and  form  part  of  her,  the  testatrix's,  residuary  per- 
sonal estate  thereinafter  bequeathed.  The  testatrix  thereby  also 
directed  her  trustees,  and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  to  invest  &uch 
a  sum  out  of  her  personal  estate  as  would  Kb  sufficient,  when  invested 
in  their  names  in  the  parliamentary  stocks  or  public  funds,  to  produce 
by  the  dividends,  interest,  and  annual  produce  thereof,  the  clear 
yearly  sum  of  200Z!i,  and  to  stand  and  be  possessed  of  the  stocks  or 
funds  in  or  upon  which  the  last-mentioned  sum  should  be  so  invested, 
and  the  dividends,  interest,  and  annual  produce  thereof,  upon  trust 
for  such  person  or  persons  as  her,  the  testatrix's,  god-danghter,  Frances 
Maria  Armstrong,  should  appoint.  And,  in  default  thereof,  into  the 
proper  hands  of  Frances  Maria  Armstrong,  for  her  separate  use.  And, 
after  the  decease  of  Frances  Maria  Armstronfi;,  then  ad  to  the  trust* 
moneys,  stocks,  funds,  and  securities,  and  the  (uvidends,  interest,  and 
annual  produce  thereof,  in  trust  for  such  persons  as  Frances  Maria 
Armstrong  should  appoint ;  and,  in  default  of  appointment,  then  the 
last-mentioned  trus1>moneys,  stocks,  funds,  and  securities,  and  the 
dividends,  interest,  and  annual  produce  thereof  should  sink  into,  and 
form  part  of,  the  testatrix's  residuary  personal  estate  thereinafter 
bequeathed.  And  the  testatrix  gave,  devised,  and  bequeathed  all  her 
freehold  and  copyhold  messuages,  farms,  landis,  tenements,  tithes,  and 
hereditaments,  whatsoever  and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy  as  to  her  freehold  hereditaments, 
to  the  use  of  Chas.  Heath  and  Chas.  Shapland  Whttmore,  their 
executors,  administrators,  and  assigns,  for  the  term  of  1,000  years,  to 
commence  and  be  computed  from  the  day  of  her  decease,  upon  the 
trusts  and  subject  to  the  powers  and  declarations  thereinafter  ex- 
pressed. And  as  to,  for,  and  concerning  all  the  residue  and  remainder 
of  the  testatrix's  personal  estate  and  effects,  of  what  nature  or  kind 
soever,  and  wherever  situate  or  being,  (subject  to  and  charged  with 
the  payment  of  her  just  debts  and  funeral  and  testamentary  expenses, 
and  the  legacies  and  annuities  ^thereinbefore  bequeathed,  and  which 
she  might  bequeathe  by  any  codicil  or  codicils  thereto,)  the  testatrix 
gave  and  bequeathed  the  same  to  the  like  persons,  and  in  like  man- 
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ner  as  she  had  before  devised  the  said  real  estate.  And  as  to  the 
term  of  1,000  years  thereinbefore  limited  to  C.  Heath  and  C.  S. 
Wnitmore,  their  executors,  administrators,  and  assigns,  the  testatrix 
declared  that  the  same  term  was  so  limited  to  them  upon  trusts  that 
they,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should,  as  soon  as  conveniently  might  be  after  her 
decease,  by  demising,  assigning,  mortgaging,  selling,  or  otherwise 
disposing  of  the  farms,  messuages,  lands,  tenements,  hereditaments, 
and  premises  comprised  in  the  term  of  1,000  years,  or  any  of  them, 
or  any  part  thereof,  for  the  whole  or  any  part  of  the  said  term,  or  by, 
with;  and  out  of  the  rents  and  profits  of  the  hereditaments  and  prem- 
ises,  or  any  of  them,  or  by  bringing  actions  against  the  tenants  or 
occupiers  of  the  same  hereditaments,  or  any  of  them,  for  the  rent 
then  in  arrear,  or  by  more  than  one,  or  by  all  the  aforesaid  ways  and 
means,  or  by  any  other  reasonable  ways  and  means,  levy  and  raise 
any  sum  or  sums  of  money  which  the  said  C.  Heath  and  C.  S.  Whit- 
more,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should,  in  their  or  his  discretion,  think  fit  or  expedient 
to  levy  and  raise  for  the  payment  of  the  testatrix's  debts,  legacies, 
and  funeral  and  testamentary  expenses,  and  should  pay  and  apply 
the  moQcys  to  be  levied  and  raised  by  the  ways  and  means  aforesaid, 
or  any  of  them,  in  or  towards  the  payment  or  satisfaction  and  dis* 
charge  of  her  debts,  legacies,  and  funeral  and  testamentary  expenses; 
provided  always,  and  the  testatrix  thereby  declared,  that  her  personal 
estate  should  be  considered  as  the  primaiy,  and  the  term  of  1,000 
years  the  secondary  fund  for  the  payment  oi  her  debts,  legacies,  ifun- 
eral  and  testamentary  expenses ;  and  the  testatrix  appointed  Henry 
Luttrell,  Chas.  Heath,  Chas.  Shapland  Whitmore,  and  Robert  Gwyn, 
joint  executors  of  her  will. 

The  testatrix  died  on  the  5th  of  September,  1845. 

The  testatrix's  personal  estate,  after  payment  of  her  debts,  legacies, 
and  expenses,  was  insufhcient  for  payment  of  the.  legacies,  and  of  the 
annuity  of  100/.  to  Mrs.  Nugent,  and  of  the  two  sums  directed  to  be 
invested  sufficient  to  produce  the  annual  income  of  200^  and  400/. 

The  question  for  the  opinion  of  the  court  was,  whether  the  annuity 
of  100^.  and  the  sums  directed  to  be  invested  sufficient  to  produce 
the  annual  sums  of  40Q/.  and  200/.,  or  any  and  which  of  them  were 
or  was  to  be  considered  as  legacies  within  the  meaning  of  the  will, 
so  as  to  make  them  chargeable  on  the  real  estate,  or  raisable  under 
the  trusts  of  the  term  for  1,000  years. 

Wigranij  RoUy  MaHns^  JameSj  Schomberg^  and  Dickinson^  appeared 
for  the  several  parties.  « 

The  following  cases  were  cited :  Sibley  v.  Perry^  7  Ves.  522 ;  Nan^ 
nock  V.  Horton^  7  Ves.  391 ;  Bonner  v.  Bonner^  13  Ves.  379 ;  Ship- 
perdson  v  Tower^  1  Y.  &  C.  C.  C.  441 ;  Bromley  v.  Wright^  7  Hare, 
334 ;  Chmfield  v.  Wyndham,  2  Coll.  184. 

[In  the  course  of  the  argument,  the  Lord  Justice  Knight  Bruce 
inquired,  whether  it  was  meant  to  be  contended  that  if  a  testator  in 
one  place  mentioned  both  the  genus  and  one  species  included  in  the 
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satisfy  justice.  The  effect  of  the  judgment  of  the  commissioner  is, 
to  deprive  the  bankrupt  of  the  power  of  entering  into  trade,  until  he 
has  paid  all  the  debts  which  could  be  proved  under  the  bankruptcy. 
I  do  not  consider  it  to  be  in  general  consistent  with  good  policy  to 
allow  a  bankrupt  to  enter  into  trade,  protecting  his  person,  and  leav- 
ing all  his  estate  subject  to  be  swept  away  under  an  execution  issued 
by  any  creditor  to  whom  he  was  indebted  before  his  bankruptcy. 
Extreme  cases  may  occur  in  which  justice  may  require  such  a  course 
to  be  taken ;  biit  it  does  not  appear  to  me  consistent  with  sound 
policy  generally  to  grant  certificates  in  such  a  form.  With  regard  to 
the  conduct  of  the  bankrupt  towards  Mr.  Kell,  I  feel  no  doubt  that 
there  was  a  bond  fide  belielf,  on  the  part  of  the  bankrupt,  that  he  was 
not  indebted  to  Kell  in  the  amount  claimed.  It  is,  Iiowever,  said 
that  the  bankrupt  made  a  composition  with  his^reditors  five  years 
ago,  and  that  the  circumstance  disentitles  him  to  a  certificate  which 
will  do  more  than  protect  his  person.  It  appears  to  me,  however, 
that  the  composition  was  rendered  necessary  by  misfortune.  It  has 
been  argued,  on  behalf  of  the  respondent,  that  the  certificate,  in  such 
a  case,  ought  not  to  protect  the  bankrupt'^s  property,  by  analogy  to 
the  provision  in  the  act  of  Geo.  IV.,  that  where  a  bankrupt  had  com- 

Eounded  with  his  creditors,  and  had  paid  less  than  15s.  in  the  pound, 
is  future  assets  were  hot  to  be  discharged.  I  think,  however,  that 
this  argument  rather  tends  the  other  way,  and  that,  from  the  omission 
of  a  similar  provision  in  the  present  act,  we  may  infer  that  the  legis- 
lature considered  such  a  punishment  too  severe  to  be  inflicted  in 
every  such  case. 

Aiiother  charge  made  against  the  bankrupt  is  founded  on  the  ab- 
sence of  accounts;  but  it  is  to  be  considered  that  this  bankrupt  was  a 
ship-owner,  having  only  two  small  vessels,  and  was  not  a  trader  in 
extensive  business ;  and  that  the  same  importance  does  not  attach  to 
the  absence  of  books  in  such  a  case  as  on  one  of  general  trading. 
.His  absence  abroad  is,  perhaps,  the  least  justifiable  part  of  his  con- 
duct, but  I  think  that  it  is  rather  to  be  attributed  to  angry  feelings 
than  to  any  settled  principle  of  dishonesty.  Although  it  cannot  be 
justified,  I  think  it  is  not  sufficient  ground  fqt  subjecting  all  his 
future  property  to  his  past  debts.  Upon  the  whole,  it  appears  to  me, 
that  the  measure  of  justice  awarded  by  my  learned  brother,  is  the 
right  one. 


Haynes  v.  Haynes. 

February  19, 1853. 

Will — Construction — Priority  between  Legatees —  Clear  Annuity-^ 

Legacy  Duty, 

A  testator,  after  bequeathing  two  pecuniary  legacies,  bequeathed  three  "  clear  "  annuities  for 
the  liyes  of  the  annuitants.    He  then  bequeathed  his  residuary  estate  in  trast  to  pay  a 
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elear  anniiity  of  l,00<tf.  to  his  widow,  and  upon  trust,  after  payment  of  the  four  annaities, 
to  pay  the  residue  of  the  income  daring  the  life  of  the  widow  to  A.  The  capital  of  the 
residDOi  after  the  widow's  death,  was  to  be  held  a^  to  5,00(W.  upon  such  trusts  as  the  widow 
should  appoint,  and  subject  to  her  appointment  the  5,000/.  was  to  be  held  in  trust  for  B, 
for  life,  and  after  her  death  to  fall  into  the  general  residue ;  and  subject  to  such  disposition 
as  aforesaid,  and  as  to  the  residue  of  the  testator's  estate  and  effects  after  the  widow's 
death,  and  subject  as  to  the  5,000/.  and  the  interest  thereof  as  aforesaid,  upon  trust  to  pay 
certain  legacies  amounting  to  18,000/.,  with  an  ultimate  residuary  gift  to  £.  And  there 
was  a  direction  that,  upon  the  death  of  the  several  annuitants,  the  funds  on  which  Ihe 
annuities  were  secured  should  follow  the  ultimate  destination  of  the  residue  :  — 

J9e/(f,  1.  That  the  two  first-mentioned  pecuniary  legacies  and  three  annuities  had  priority 
orer  every  other  gift 

2.  That  the  annuities  were  given  free  of  legacy  duty. 

3.  That  the  annuities  were  charged  on  the  capital  of  the  residue,  but  that  A  was  entitled  to 
retain  the  surplus  income  paid  to  her  in  one  year,  and  to  receive  the  surplus  for  another, 
although  the  mcome  was  in  the  subsequent  years  insufficient  to  answer  the  annaities. 

4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow,  the  ultimate  residuary 
legatee  did  not  become  at  once  entitled  to  the  fund  set  apart  to  answer  the  annuity. 

5.  That  after  the  widow's  death,  the  5,000/.  would  have  no  priority  over  the  other  reversionary 
legacies. 

6.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus  income,  during  the 
widow's  life,  set  apart  to  secure  payment  of  their  legacies. 

This  was  a  special  case,  which  by  leave  came  on  to  be  heard  in 
the  first  instance,  before  the  lords  justices,  for  the  purpose  of  deter- 
mining the  construction  to  be  put  upon  the  will  of  Edmund  Haynes. 

By  the  will,  dated  the  30th  of  December,  1845,  the  testator,  after 
directing  payment  of  his  debts  and  funeral  and  testament€ury  expenses, 
bequeathed  a  legacy  of  19/.  19^.  to  his  brother,  and  bequeathed  to 
Elizabeth  Haffey  Reed  the  sum  of  3,500/.  He  then  gave  and  be- 
queathed unto  his  wife,  her  executors,  administrators,  and  assigns,  all 
his  household  goods,  furniture,  books,  plate,  wines,  linen,  and  china, 
horses,  carriage,  and  effects  of  every  description  which  should  be  in, 
or  upon  his  clwelling-house  and  premises  at  the  time  of  his  decease 
absolutely.  And  he  bequeathed  unto  Mrs.  Anna  Isabella  Anderson, 
for  her  li&,  a  clear  annuity,  or  yearly  sum  of  100/. ;  and  be  bequeathed 
unto  his  sister,  Dorothy  Haswell,  for  her  life,  a  clear  annuity,  or  yearly 
sum  of  30/. ;  and  to  bis  sister,  Ann  Ellcock  Walton,  for  her  life,  a 
clear  annuity  or  yearly  sum  of  70/. ;  and  he  directed  the  same  several 
annuities  to  be  paid  on  the  1st  of  September  in  each  and  every  year 
during  the  lives  of  the  respective  annuitants,  by  his  trustees  and 
executors  thereinafter  named ;  the  first  payment  of  the  said  annuities 
to  be  made  on  such  1st  day  of  September  as  should  occur  next  after 
his  decease.  And  he  devised  and  bequeathed  all  that  his  dwelling- 
house,  gardens,  stables,  and  premises  in  which  he  then  resided,  situate 
at  Summerland  Place,  together  with  all  the  rest,  residue,  and  remain- 
der of  his  real  and  personal  estate,  whatsoever  and  wheresoever,  and 
of  what  nature,  or  kind  soever,  unto  the  plaintiff,  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  and  quality  there- 
of respectively,  upon  trust,  in  the  first  place,  out  of  the  moneys  which 
should  come  to  his  or  their  hands,  to  set  apart  and  appropriate  a  sui- 
ficient  part  thereof,  or  fund,  in  the  names,  or  name  of  his  ^^^^^^i ' 
to  raise  and  pay  unto  his  wife  one  clear  annuity,  or  yearly  sum  ^  J^^^^ 
by  equal  proportions  quarterly,  during  her  life,  on  the  four  mo 
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days  of  payment  of  rent  in  the  year,  the  first  payment  thereof  to  be 
made  on  such  of  the  said  days  as  should  occnr  next  after  his  decease ; 
but  no  proportion  of  the  said  afinuity  was  to  be  payable  for  the  days  of 
the  enrrent  quarter  which  should  have  elapsed  from  the  date  of  the  last 
payment  to  the  day  of  the  death  of  the  said  annuitant  And  he  thereby 
gave  and  bequeathed  the  said  annuity,  or  yearly  sum  of  1,000/.  to  his 
said  wife  during  her  life  accordingly.  And  after  full  payment  and 
satisfaction  of  the  aforesaid  four  annuities  thereinbefore  given,  upon 
{rust  to  pay  all  the  surplus,  or  residue  of  the  annual  interest,  income, 
and  dividends  arising  out  of  the  residue  of  his  said  estate  and  effects 
during  the  lifetime  of  his  wife  unto  Ann  Elvira  Reed  and  her  assigns 
absolutely.  And  from  and  immediately  after  the  decease  of  his  wife, 
as  to  the  sum  of  5,000^  sterling,  part  of  the  principal,  or  residue  of  his 
estate  and  effects,  upon  trust  that  his  trustee  should  pay  and  apply 
the  said  sum  of  5,000/1,  or  any  part  thereof,  to  such  person  and  per- 
sons and  in  such  manner  and  form  as  his  wife  by  any  deed  or  deeds, 
or  by  her  last  will  and  testament  in  writing,  should  direct  or  appoint, 
give,  or  bequeathe,  the  same  or  any  part  thereof,  or  for  want  of  any 
such  direction  or  appointment,  gift,  or  devise,  and  so  far  as  any  such, 
if  incomplete,  should  not  extend,  and  as  to  such  parts  thereof  as 
should  remain  undisposed  of  by  his  wife,  upon  trust  as  to  the  annual 
interest  and  dividends  of  the  5,000/.,  and  he  gave  and  bequeathed  the 
same  interest  and  dividends  unto  Elizabeth  Keed,  for  her  life;  and  as 
to  the  principal  sum  of  5,000/.,  he  directed  that  the  same  should  go 
with  and  become  part  of  his  residuary  estate  and  effects  after  the 
death  of  the  survivor  of  them  his  wife  and  Elizabeth  Reed,  subject  to 
such  disposition  thereof  by  his  wife  as  aforesaid;  and  as  to  the  re- 
mainder of  the  said  principal,  or  residue  of  his  estate  and  effects  after 
the  decease  of  his  wife,  (but  subject,  nevertheless,  to  the  annuities  to 
Mrs.  Anderson,  Mrs.  Haswell,  and  Mrs.  Ann  Ellcock  Walton  as  afore- 
said, and  also  subject  as  to  the  said  5,000/.  and  the  interest  thereof^ 
subject  as  aforesaid,)  upon  trust  that  his  trustee  might  and  should 
pay,  and  he  thereby  gave  and  bequeathed  the  same  as  follows,  that 
was  to  say :  To  his  nephew*  Freeman  Oliver  Haynes,  the  sum  of 
2flOOL  ;  to  the  aforesaid  Elizabeth  Haffey  Reed,  the  sum  of  9,000/. ; 
to  the  defendant,  Jane  Morris  Reed,  the  sum  of  1,000/.*;  to  the  defend- 
ant, Lucy  Hajrnes  Reed,  the  sum  of  2,000/. ;  and  to  the  defendant, 
Frances  Haynes  Reed,  the  sum  of  1,000/. ;  to  the  defendant,  Haynes 
Walton,  the  defendant,  Dorothy  Walton,  Charlotte  Brown,  and  to 
Henry  Haynes  Walton,  the  sum  of  1,000/.  each.  And,  subject  as 
aforesaid,  he  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estate  and  effects,  both  real  and  personal,  what- 
soever and  wheresoever,  unto  Elizabeth  Haffey  Reed,  her  heirs,  execu- 
tors, administrators,  and  assigns  absolutely.  And  he  thereby  directed 
and  requested  that  the  dwelling-house  and  premises  might  not  be 
sold,  or  disposed  of  in  the  lifetime  of  his  wife,  without  her  consent; 
but  after  her  decease,  and  in  case  he  should  not  leave  safficient  mo- 
neys behind  him  to  enable  his  trustees  and  executors  to  discharge  the 
several  annuities  and  legacies  so  given  and  bequeathed  as  aforesaid, 
then  he  thereby  directed  and  empowered  his  trustees  and  executors 
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to  sell  his  dwelling-house,  gardens,  stables,  and  premises,  either  by 
public  auction,  or  private  contract,  as  they  might  think  proper,  and 
pay  and  apply  the  proceeds  arising  from  such  sales,  or  so  much  there- 
of as  should  be  necessary  for  the  same,  towards  the  payment  of  the 
same  annuities  and  legacies  respectively.  And  if  the  whole  of  such 
proceeds  should  not  be  consumed  in  such  payments,  then  he  thereby 
directed  that  the  overplus,  if  any,  should  fall  into  and  be  considered 
as  part  of  his  residuary  estate  and  effects,  and  go  and  be  applied  as 
in  and  by  his  will  was  directed.  And  he  directed  and  requested  that 
none  of  the  funds,  investments,  or  securities  in  which  bis  property 
might  be  invested  at  the  time  of  his  decease  might  be  altered,  vartbd, 
or  changed  during  the  lifetime  of  his  wife  without  her  consent;  yet 
with  her  consent  it  was  his  v^ill  that  the  same  should  and  might  be 
altered  and  changed  as  she  might,  with  the  consent  of  his  trustees, 
direct  And  he  thereby  directed  that  upon  and  after  the  death  of  the 
several  annuitants,  and  the  consequent  cesser  of  the  annuities,  the 
several' parts,  or  funds  upon  which  the  same  were,  or  was  respectively 
invested  or  secured,  or  out  of  which  the  same  were,  or  was  respectively 
payable,  should  follow  the  ultimate  destination  of  the  residue  of  his 
said  estate. 

The  actual  income  which  had  arisen  from  the  testator's  estate  dur- 
ing the  first  year  from  his  decease  amounted  to  1,298Z.  Is.  6^.,  (after 
deducting  income  tax,)  and  the  four  annuities  given  by  the  will,  (after 
deducting  income  tax,)  amounted  to  1,165/.,  so  that  during  the  first 
year  there  was  a  surplus  income  of  the  testator's  estate  amounting  to 
133/.  Is.  6d,  which  was  at  the  expiration  of  the  year  paid,  (less  the 
legacy  duty,)  to  Ann  Elvira  Beed. 

In  the  month  of  November,  1847,  a  mortgage  debt  of  3,000/.,  form- 
ing part  of  the  assets,  was  paid  off  by  the  mortgagor,  and  produced 
the  net  sum  of  2,850/.,  which  sum,  with  the  concurrence  of  the  tes- 
tator's widow,  was  invested  by  the  plaintiff  in  the  purchase  of  three 
per  cent,  consolidated  bank  annuities. 

On  the  2d  of  May,  1848,  being  the  expiration  of  the  second  year 
from  the  testator's  death,  there  was  a  surplus  income,  after  payment 
of  the  annuities  less  the  income  tax,  amounting  to  51L  8s.  llcLj  which 
was  retained  in  the  hands  of  the  plaintii!! 

At  the  expiration  of  the  third  year  there  was  a  deficiency  of  income 
to  pay  the  several  annuities  by  146/.  2s.  3^.,  and  in  the  fourth  and 
fifth  years  the  income  was  deficient  by  the  respective  sums  of  361/L 
12^.  9<i.,  and  408/.  19s.  2d.  to  answer  the  annuities. 

No  parts  of  the  testator's  estate  were  ever  particularly  set  apart  or 
appropriated  for  payment  of  the  annuities  given  by  the  will,  but  the 
annuities  were  paid  by  and  out  of  the  general  income  of  the  testator's 
estate  so  far  as  the  same  extended. 

The  income  for  the  testator's  estate  ending  in  May,  1852,  again 
proved  insufficient  to  pay  the  annuities  in  fall,  the  deficiency  in  that 
year  amounting  to  305/.  lie/.,  which  deficiency,  as  well  as  all  the  pre- 
ceding, had  been  borne  exclusively  by  the  annuity  of  the  widow,  the 
other  three  having  been  paid  always  in  full.  ,.| 

Elizabeth  Haffey  Reed  had  married  a  Mr.  Walton,  and  a  setue- 

35* 
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ment  was  executed  on  her  marriage,  which  comprised  her  interest 
under  the  will. 

Mrs.  Anna  Isabella  Anderson,  one  of  the  annuities  had  died. 

The  widow  was  still  living. 

The  questions  for  the  consideration  of  the  court  were  -the  follow- 
ing:— 

1.  Whether  the  legacy  of  3,500/.  had  priority  over  the  annuities,  or 
over  the  other  legacies,  or  any  and  which  of  them. 

2.  Whether  the  annuities  were  bequeathed  free  of  legacy  duty. 

3.  Whether  Ann  Elvira  Reed  was  entitled  to  retain  the  133Z.  Is. 
6(2. 'which  had  been  paid  to  her  as  the  surplus  income  from  the  tes- 
tator's estate  at  the  expiration  of  one  year  from  the  testator's  death, 
and  to  receive  £rom  the  testator's  estate  the  sum  of  51Z.  85.  lldL, 
being  the  surplus  income  at  the  expiration  of  the  second  year. 

4.  Whether  the  widow  was  entitled  to  have  the  sums  of  146i.  2s. 
Sd.,  361/.  125.  9e/.,  408/.  19^.  3</.,  and  305/.  lie/.,  being  the  amount  of 
the  deficiency  of  the  income  of  the  testator's  estate  for  the  last  four 
years,  and  the  deficiency  of  income  for  the  current  year  to  pay  her 
annuity,  or  any  and  what  part  of  such  deficiency  made  good  out  of 
the  surplus  of  the  preceding  years,  or  out  of  the  corpus  or  principal 
of  the  testator's  estate. 

5.  Whether  the  annuitants,  other  than  the  widow,  were  entitled  to 
priority  over  her  annuity. 

6.  Whether  the  trustees  of  the  settlement  of  Elizabeth  Haffey 
Walton  became,  on  the  death  of  the  annuitant  Anna  Isabella  An- 
derson, entitled  in  possession  to  any  and  what  portion  of  the  corpus 
of  the  testator's  estate  under  the  clause  in  the  testator's  will  relative 
to  the  cesser  of  the  annuities  given  by  his  wiU. 

7.  Whether  the  legacy  of  6,000/.  was  entitled,  according  to  the 
true  construction  of  the  testator's  will,  .to  priority  over  the  other 
legacies  payable  at  the  decease  of  Lucretia  Haynes,  or  any  and  which 
of  them. 

8.  Whether  the  persons  interested  in  the  legacies,  given  by  the 
testator's  will,  and  payable  after  the  decease  of  his  widow  Lucretia 
Haynes,  were  entitled  to  have  any  and  what  proportion  of  the  past 
or  future  income  of  the  testator's  estate  set  apart  in  order  to  provide 
for  a  possible  deficiency  of  his  estate  to  pay  all  the  legacies. 

9.  Whether  the  annuities  and  legacies  given  by  the  testator's  will, 
or  any  and  which  of  them,  were  subject  to  abatement  inter  se^  and  if 
so,  upon  what  principle  such  abatement  should  be  made. 

Lewin  and  Ware  stated  the  case  on  behalf  of  the  plaintifT,  the 
trustee. 

Upon  the  question  of  the  priority  of  the  legacies  of  19/.  19;.  and 
3,500/.,  and  the  three  smaller  annuities, 

Rolt  and  Prior^  for  the  widow,  contended  that  neither  these  lega- 
cies nor  the  three  smaller  annuities  had  priority  over  the  annuity  of 
1,000/. 
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Walker  and  Begbie^  for  some  of  the  reversionary  legatees,  relied 
upon  Thwaites  v.  Foreman^  1  Coll.  409,  where  the  Vice-Chancellor 
Knight  Bruce  said :  '^  Primd  facie^  all  bequests  stand  on  an  equal 
footing,  and  it  lies  upon  those  who  assert  the  contrary  to  prove  it. 
It  is  not  sufficient  that  the  words  in  the  will  should  leave  the  ques- 
tion in  doubt.  They  must  positively  and  clearly  establish  that  it  was 
the  intention  of  the  testator  that  the  bequests  should  not  stand  upon 
an  equal  footing."  They  contended  that  no  such  intention  was  here 
indicated. 

They  also  referred  to  the  rule  similarly  laid  down  in  Brown  v.  Brown, 
1  Keen,  275. 

Their  lordships,  without  calling  on  the  counsel  for  the  other  par- 
ties on  this  question,  decided  that  the  two  legacies  and  three  an- 
nuities were  payable  pari  passu,  but  that  they  had  priority  over  the 
other  gifts. 

Upon  the  question  of  the  legacies  being  subject  to  legacy  duty, 
Rolt  and  Prior ,  for  the  widow,  and  Bazalgette  and  Jesselly  for  the 
other  annuitants,  contended  that  the  annuities  were  free  from  duty. 

Walker  and  Begbie,  contra.  Crude  v.  Mumford,  2  Y.  &  C.  448 ; 
Sanders  v.  KiddeU,  7  Sim.  536 ;  Marris  v.  Burton^  11  Sim.  161 ; 
Ford  v.  RuztoHj  1  Coll.  403 ;  Gourtois  v.  Vincenl,  T.  &  R.  433 ;  Bail!/ 
V.  Boulti  14  Beav.  595 ;  s.  c.  9  Eng.  Rep.  51,  were  cited. 

Knight  Bruce,  L.  J.,  said  that  he  considered  this  point  as  settled 
in  favor  of  annuitants  by  authority  which  ought  not  to  be  disturbed, 
although,  in  the  absence  of  authority,  he  might  have  held  differently. 

Turner,  L.  J.,  concurred. 

Upon  the  question  whether  the  annuities  were  payable  out  of  the 
corpus. 

Walker  and  BegMe  referred  to  Foster  v.  Smith,  1  Ph.  629 ;  Innes 
V.  Mitchell,  1  Ph.  710 ;  and  fVroughton  v.  Colquhoun,  1  De  G.  &  8. 
357. 

Bacon  and  Baggallay,  for  other  parties. 

Knight  Bruce,  L.  J.,  said  that  the  will  was  not  very  clear  ripon 
this  point,  as  to  the  widow's  annuity.  There  appeared  some  force 
in  the  argument  derived  from  the  direction  in  the  will,  that  the  securi- 
ties were  not  to  be  changed  without  the  consent  of  the  widow,  but 
not  sufficient  to  prevail  against  the  inference  to  be  drawn  from  other 
parts  of  the  will,  that  the  annuity  was  intended  to  be  paid  in  fulL 
His  lordship  held,  that  all  the  annuities  were  payable  out  of  the 
capital. 

Turner,  L.  J.,  was  of  opinion  that  the  gift  to  the  widow  being  of 
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a  clear  annuity  or  yearly  sum,  took  precedence  of  the  gift  of  the 
residue,  and  that  the  words  <<  after  full  payment  and  satisfetction  of 
the  aforesaid  four  annuities  "  overrode  the  provisions  for  the  distribu- 
tion of  the  capital  after  the  death  of  the  widow,  and  that  all  the  an- 
nuities were  payable  out  of  the  capital. 

The  other  questions  were  then  discussed. 

The  following  was  the  substance  of  the  decree :  — 

1.  Declare  that  the  legacies  of  19/.  19s,  and  3,500/.,  and  the  an- 
nuities of  100/.,  30/.,  and  70/.,  bequeathed  by  the  will  of  the  testator, 
have  priority  over  all  other  gifts  in  the  said  will. 

2.  l)eclare  that  the  annuities  of  100/.,  30/.,  and  70/.  are  given  free  of 
legacy  duty,  and  that  the  legacy  duty  is  payable  out  of  l£e  corpus  of 
the  testator's  property. 

3.  Declare  that  Ann  Elvira  Reed  is  entitled  to  retain  the  sum  of 
133/.  Is.  6d.  paid  to  her,  and  to  the  sum  of  51/.  8^.  llcL  now  in  the 
hands  of  the  plaintiff. 

4.  Declare  that  the  annuity  of  1,000/.  given  to  the  Lucretia  Haynes 
is  chargeable  upon  the  capital  of  the  testator's  estate  in  priority  to  the 
legacies  given  after  her  death,  and  that  She  is  entitled  to  have  the 
sums  of  146/.  2s.  3cL,  361/.  125.  9i.,  408/.  19^.  3(2.,  and  305/.  lid,  and 
any  arrears  of  the  annuity  since  accrued,  raised  out  of  the  corpus  of 
the  estate. 

5.  Declare  that  the  annuitants,  other  than  Lucretia  Haynes,  under 
the  said  will,  are  entitled  to  have  the  deficiency  of  income  to  pay 
their  annuities,  made  good  out  of  the  corpus  of  the  estate,  whether 
Lucretia  Haynes  consent  or  not. 

6.  Declare  that  the  trustees  of  Elizabeth  Haffey  Walton's  settle- 
ment did  not  on  the  death  of  Anna  Isabella  Anderson,  become  en- 
titled in  possession  to  any  portion  of  the  corpus  of  the  said  estate, 
but  that  the  funds  out  of  which  the  annuity  of  Anna  Isabella  An- 
derson was  payable,  followed  the  devolution  of  the  said  testator's 
residuary  estate. 

7.  Declare  that  the  legacy  of  5,000/.,  which  is  subject  to  the  power 
of  appointment  by  Lucretia  Haynes,  has  no  priority  over  the  other 
legacies  payable  at  the  decease  of  the  said  Lucretia  Haynes* 

8.  Declare  that  no  part  of  the  past  or  future  income  of  the  estate 
ought  to  be  set  apart  to  provide  for  a  possible  deficiency  of  the  estate 
to  pay  all  the  legacies  made  payable  at  the  death  of  Lucretia  Haynes. 

9.  Declare  that  the  legacies  payable  at  the  death  of  Lucretia 
Haynes,  will,  in  case  of  deficiency,  be  liable  to  abate  inter  se  pari 
passu. 

Costs  of  all  parties  out  of  the  capital  of  the  estate. 
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Febnury  23,  1853. 

Will —  Construction  —  Annuities  comprised  in  term  Legacies. 

By  a  will  commencing  fhns :  *'  I  give  and  bequeathe  the  several  legacies  and  annoal  suns 
following,''  a  testatrix  beqaeathed  peenniary  legacies  and  an  annnity,  and  directed  two 
sums  of  money  to  be  set  apart  sufficient  to  produce  two  other  specified  annual  sums,  which 
the  testatrix  bequeathed  to  two  specified  persons  for  their  respective  lives.  She  gave  to 
trustees  the  residue  of  her  personal  estate,  subject  to  the  payment  of  her  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  and  annuities  wnich  she  had  bequeathed  or 
might  thereafter  bequeathe  by  any  codicil.  And  she  devised  her  real  est&tes  to  trustees  for 
a  term,  upon  trust  to  raise  sufficient  to  pay  her  debts,  legacies,  and  funeral,  and  testamen- 
tary expenses,  but  directed  that  her  personal  estate  should  be  the  primary  and  the  term  the 
secondary  fund  for  payment  of  her  debts,  legacies,  and  funeral  and  testamentary  ex- 
penses :  — 

Held,  that  the  separate  specification  of  *'  annuities,"  in  some  parts  of  the  will,  did  not  prevent 
annuities  from  being  comprehended  under  the  expression  "  legacies  "  in  the  trusts  of  the 
term. 

This  was  a  special  case,  which  came  on  to  be  beard  by  their  lord- 
ships originally.  The  question  was,  whether  the  word  legacies  in  a 
will  included  annuities. 

The  will  was  that  of  Mrs.  Frances  Maria  Scott,  dated  the  22d  of 
October,  1844,  which  was,  so  far  as  material,  as  follows :    '<  I  give 
and  bequeathe  the  several  legacies  and  annual  sums  hereinafter  men- 
tioned to  the  several  persons  hereinafter  named.''     The  will  then, 
after  bequeathing  several  legacies  of  gross  sums  of  money,  proceeded 
thus :    "  I  give  and  bequeathe  unto  Mary  Nugent,  widow,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  provided  she  con- 
tinue the  widow  of  Nicholas  Nugent,  but  not  otherwise,  one  annuity 
or  clear  yearly  sum  of  100/.  of  lawful  money  of  Great  Britain."    The 
testatrix  then  directed  her  trustees  thereinafter  named,  to  invest  such 
a  sum,  out  of  her  general  personal  estate,  as  would,  when  invested  in 
their  names  in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  produce  by  the  dividends,  interest,   and  annual  produce 
thereof,  the  clear  annual  sum  of  400/.     And  she  directed  that  they, 
her  said  trustees,  should  stand  and  be  possessed  of  the  stocks  or  funds 
in  or  upon  which  the  said  sum  should  be  invested,  anfd  the  dividends, 
interest,  and  annual  produce  thereof  upon  the  trusts  following,  that 
-was  to  say,  upon  trust  that  they,  her  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should  pay  the  dividends,  interest,  and  annual  produce 
unto,  or  permit  the  same  to  be  received  by,  Emily  Weston,  and  her 
assigns,  for  her  natural  life,  and  from  and  immediately  after  her 
decease  should  stand  and  be  possessed  of,  and  interested  in  the 
stocks,  funds,  and  securities,  and  the  dividends,  interest,  and  annual 
produce  thereof,  in  trust  for  the  children  of  Emily  Weston,  in  such 
shares  and  with  such  restrictions  as  therein  particularly  J^^^^^f^j-^ 
and,  in  case  there  should  be  no  child  or  children  of  Emily  vves      » 
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who  should  become  entitled  to  the  trust  fund  under  the  aforesaid 
trusts,  then  as  to  one  equal  fourth  part  of  the  dividends,  interest,  and 
annual  produce  of  the  trust-moneys,  stocks,  funds,  and  securities, 
upon  trust  that  they,  the  trustees,  should  pay  the  same  unto,  or  per- 
mit the  same  to  be  received  by,  Emma  Blair,  and  her  assigns,  for  her 
life ;  and  as  to  one  other  equal  fourth  part  of  the  dividends,  interest, 
and  annual  produce  of  the  trust-moneys,  stocks,  funds,  and  securities, 
upon  trust  that  they,  her  trustees,  should  pay  the  same  unto,  or  permit 
the  same  to  be  received,  by  Charlotte  Johnson,  for  her  life ;  and  as  to 
the  said  two  equal  fourth  parts  of  the  trust-moneys,  stocks,  funds, 
and  securities,  from  and  after  the  respective  deceases  of  Emma  Blair 
and  Charlotte  Johnson,  and  as  to  the  remaining  two  equal  fourth 
parts  of  the  trust-moneys,  stocks,  funds,  and  securities,  and  the  divi- 
dends, interest,  and  annual  produce  thereof,  after  the  decease  of 
Emily  Weston  and  such  failure  of  her  children  as  aforesaid,  the  same 
should  sink  into,  and  form  part  of  her,  the  testatrix's,  residuary  per- 
sonal estate  thereinafter  bequeathed.  The  testatrix  thereby  also 
directed  her  trustees,  and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  to  invest  auch 
a  sum  out  of  her  personal  estate  as  would  fc  sufficient,  when  invested 
in  their  names  in  the  parliamentary  stocks  or  public  funds,  to  produce 
by  the  dividends,  interest,  and  annual  produce  thereof,  the  clear 
yearly  sum  of  200^,  and  to  stand  and  be  possessed  of  the  stocks  or 
funds  in  or  upon  which  the  last-mentioned  sum  should  be  so  invested, 
and  the  dividends,  interest,  and  annual  produce  thereof,  upon  trust 
for  such  person  or  persons  as  her,  the  testatrix's,  god-daugbter,  Frances 
Maria  Armstrong,  should  appoint.  And,  in  default  thereof,  into  the 
proper  hands  of  Frances  Maria  Armstrong,  for  her  separate  use.  And, 
after  the  decease  of  Frances  Maria  Armstrong,  then  ad  to  the  trust* 
moneys,  stocks,  funds,  and  securities,  and  the  dividends,  interest,  and 
annual  produce  thereof,  in  trust  for  such  persons  as  Frances  Maria 
Armstrong  should  appoint;  and,  in  default  of  appointment,  then  the 
last-mentioned  trust-moneys,  stocks,  funds,  and  securities,  and  the 
dividends,  interest,  and  annual  produce  thereof  should  sink  into,  and 
form  part  of,  the  testatrix's  residuary  personal  estate  thereinafter 
bequeathed.  And  the  testatrix  gave,  devised,  and  bequeathed  all  her 
freehold  and  copyhold  messuages,  farms,  lands,  tenements,  tithes,  and 
hereditaments,  whatsoever  and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy  as  to  her  freehold  hereditaments, 
to  the  use  of  Chas.  Heath  and  Chas.  Shapland  Whitmore,  their 
executors,  administrators,  and  assigns,  for  the  term  of  1,000  years,  to 
commence  and  be  computed  from  the  day  of  her  decease,  upon  the 
trusts  and  subject  to  the  powers  and  declarations  thereinafter  ex- 
pressed. And  as  to,  for,  and  concerning  all  the  residue  and  remainder 
of  the  testatrix's  personal  estate  and  effects,  of  what  nature  or  kind 
soever,  and  wherever  situate  or  being,  (subject  to  and  charged  with 
the  payment  of  her  just  debts  and  funeral  and  testamentary  expenses, 
and  the  legacies  and  annuities -thereinbefore  bequeathed,  and  which 
she  might  bequeathe  by  any  codicil  or  codicils  thereto,)  the  testatrix 
gave  and  bequeathed  the  same  to  the  like  persons,  and  in  like  man- 
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ner  as  she  had  before  devised  the  said  real  estate.  And  as  to  the 
term  of  1,000  years  thereinbefore  limited  to  C.  Heath  and  C.  S. 
Whitmore,  their  executors,  administrators,  and  assigns,  the  testatrix 
declared  that  the  same  term  was  so  limited  to  them  upon  trusts  that 
they,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should,  as  soon  as  conveniently  might  be  after  her 
decease,  by  demising,  assigning,  mortgaging,  selling,  or  otherwise 
disposing  of  the  farms,  messuages,  lands,  tenements,  hereditaments, 
and  premises  comprised  in  the  term  of  1,000  years,  or  any  of  them, 
or  any  part  thereof,  for  the  whole  or  any  part  of  the  said  term,  or  by, 
with;  and  out  of  the  rents  and  profits  of  the  hereditaments  and  prem- 
ises, or  any  of  them,  or  by  bringing  actions  against  the  tenants  or 
occupiers  of  the  same  hereditaments,  or  any  of  them,  for  the  rent 
then  in  arrear,  or  by  more  than  one,  or  by  all  the  aforesaid  ways  and 
means,  or  by  any  other  reasonable  ways  and  means,  levy  and  raise 
any  sum  or  sums  of  money  which  the  said  C.  Heath  and  C.  8.  Whit- 
more, or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should,  jin  their  or  his  discretion,  think  fit  or  expedient 
to  levy  and  raise  for  the  payment  of  the  testatrix's  debts,  legacies, 
and  funeral  and  testementary  expenses,  and  should  pay  and  apply 
the  moneys  to  be  levied  and  raised  by  the  ways  and  means  aforesaid, 
or  any  of  them,  in  or  towards  the  payment  or  satisfaction  and  dis- 
charge of  her  debts,  legacies,  and  funeral  and  test&mentery  expenses; 
provided  always,  and  the  testetrix  thereby  declared,  that  her  personal 
estete  should  be  considered  as  the  primary,  and  the  term  of  1,000 
years  the  secondary  fund  for  the  payment  of  her  debts,  legacies,  fun- 
eral and  testamentary  expenses ;  and  the  testatrix  appointed  Henry 
Luttrell,  Chas.  Heath,  Chas.  Shapland  Whitmore,  and  Robert  Gwyn, 
joint  executors  of  her  wilL 

The  testatrix  died  on  the  5th  of  September,  1845. 

The  testatrix's  personal  estate,  after  payment  of  her  debts,  legacies, 
and  expenses,  was  insufficient  for  payment  of  the.  legacies,  and  of  the 
annuity  of  100/.  to  Mrs.  Nugent,  and  of  the  two  sums  directed  to  be 
invested  sufficient  to  produce  the  annual  income  of  200L  and  400/. 

The  question  for  the  opinion  of  the  court  was,  whether  the  annuity 
of  100/.  and  the  sums  directed  to  be  invested  sufficient  to  produce 
the  annual  sums  of  40Q/.  and  200/.,  or  any  and  which  of  them  were 
or  was  to  be  considered  as  legacies  within  the  meaning  of  the  will, 
80  as  to  make  them  chargeable  on  the  real  estate,  or  raisable  under 
the  trusts  of  the  term  for  1,000  years. 

Wigramj  Eoltj  Malins^  JameSy  Schombergy  and  DickinsoUj  appeared 
for  the  several  parties.  « 

The  following  cases  were  cited :  Sibley  v.  Perry^  7  Ves.  522 ;  Nan- 
nock  v.  Hortony  7  Ves.  391 ;  Bonner  v.  Bmner^  13  Ves.  379 ;  Ship- 
perdson  v  Tower^  1  Y.  &  C.  C.  C.  441 ;  Bromley  v.  Wrighty  7  Hare, 
334 ;  Cornfield  v.  Wyndham,  2  Coll.  184. 

[In  the  course  of  the  argument,  the  Lord  Justice  Knight  Bruce 
inquired,  whether  it  was  meant  to  be  contended  that  if  a  testator  in 
one  place  mentioned  both  the  genus  and  one  species  included  m 
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should  severally  attain  that  age  in  trust  to  pay  to  each  child  one  foil 
and  equal  part  or  share  of  the  said  fifth  part  of  her  said  estate  and 
effects  to  and  for  his  and  their  own  use  and  benefit  forever.  And  as 
to,  for,  and  concerning  the  other  four  parts  of  the  said  remaining  half 
part  of  her  said  estate  and  effects,  she  gave  and  bequeathed  the  same 
unto  the  said  James  Beard  and  Thomas  Holy,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  to  pay,  divide,  and  apply  the 
same  in  manner  following:  that  was  to  say,  one  equal  fourth  part  or 
share  thereof  unto  and  equally  between  the  two  -children  of  her  late 
nephew,  Edmund  Hobson,  deceased,  another  son  of  John  Hobson, 
their  executors,  administrators,  and  assigns,  to  and  for  their  own  use 
and  benefit  forever;  another  of  such  equal  fourth  parts  or  shares 
thereof  unto  and  equally  amongst  the  children  of  her  niece,  Elizabeth, 
late  the  wife  of  Samuel  Schofield,  deceased,  a  daughter  of  John  Hob- 
son, their  executors,  administrators,  and  assigns,  to  and  for  their  own 
use  and  benefit  forever ;  another  of  such  equal  fourth  parts  or  shares 
thereof  to  and  for  the  use  and  benefit  of  her  nephew,*RaIph  Hobson, 
another  son  of  John  Hobson ;  and  the  remaining  equal  fourth  part  or 
share  thereof  to  and  for  the  use  and  benefit  of  her  niece,  Catherine, 
the  wife  of  James  Rayner,  a  daughter  of  John  Hobson,  during  the 
term  of  their  respective  natural  lives,  by  equal  half  yearly  payments 
on  every  the  31st  day  of  July  and  31st  day  of  January  yearly. 

The  will  then  proceeded  thus :  *'  And  my  will  is  that  in  case  any 
of  the  said  sons  or  daughters  of  my  said  late  brother  John  Hobson 
shall  happen  to  die  before  the  death  of  my  said  sister  Sarah  Green 
without  lawful  issue,  then  I  give  and  bequeathe  the  part  or  share  of 
my  said  estate  and  effects  of  him  or  her  so  dying  without  issue  to  the 
survivor  of  them  the  said  Ralph  Hobson  and  Catherine  Rayner,  fori 
his  or  her  life,  subject  to  the  aforesaid  restriction  respecting  their 
original  shares ;  and  in  case  any  of  them  the  said  Ralph  Hobson  and 
Catherine  Ravner  shall  happen  to  die  in  the  lifetime  of  my  said 
sister  Sarah  Ureen,  or  afterwards  leaving  lawful  issue,  then  the  part 
or  share  of  my  said  estate  and  effects  of  him  or  ^er  so  dying  and 
leaving  lawful  issue  shall  go  to  and  be  equally  divided  amongst  his 
or  her  children  as  they  shall  respectively  attain  their  several  and 
respective  ages  of  twenty-one  years,  and  that  the  interest  and  pro* 
ceeds  of  their  said  several  parts  and  shares  shall  be  paid  and  applied 
by  my  said  trustees  in  the  maintenance,  education,  and  bringing  up 
of  the  said  children  respectively  till  they  attain  the  said  age  of  twenty- 
one  years." 

The  testatrix's  sister,  Sarah  Green,  died  on  the  10th  of  January, 
1818.  Catherine  Rayner  survived  the  testatrix  and  Sarah  Green, 
and  had  several  children.  One  of  them,  Daniel  Lees,  who  attained 
twenty-one,  died  in  May,  1831,  in  the  lifetime  of  his  mother,  who 
died  in  1842.  Upon  her  death,  the  surviving  trustee  divided  the 
residuary  estate  among  the  parties  whom  he  considered  entitled 
thereto,  and  on  so  doing  paid  the  share  of  which  Catherine  Rayner 
was  tenant  for  life  among  her  children  who  survived  her,  and  who 
had  attained  twenty-one.    The  administratrix  of  Daniel  Lees  and  her 
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husband  thereupon  filed  the  present  claim  seeking  payment  of  a  share 
of  the  residuary  estate. 

By  the  decree  under  appeal,  it  was  declared  that  the  plaintiffs  in 
right  of  the  administratrix  were  entitled  to  a  distributive  share  of  one 
moiety  of  the  residuary  estate,  and  accounts  were  directed.  And  it 
was  ordered  that  the  costs  of  the  suit  up  to  and  including  the  hearing 
be  paid  by  the  defendant,  the  surviving  trustee. 

From  this  decree  the  defendant  appealed. 

Roupell  and  Prendergast^  for  the  plaintiffs,  supported  the  decree, 
and  cited  Hutchinson  v.  SievenSj  1  Eee.  240 ;  and  Cousins  v.  Schroder^ 
I  4  Sim.  23. 


Elmsley  and  Letvin^  for  the  defendant,  said  that  the  defendant  in 
distributing  the  fund  had  acted  upon  the  opinions  of  two  of  the  most 
eminent  counsel  at  the  chancery  bar.^  Thev  contended  that  the  con- 
struction thus  put  upon,  the  wiU  was  the  right  one,  and  that  all  events 
the  defendant  ought  not  under  such  circumstances  to  have  been 
ordered  to  pay  costs.  They  referred  to  Beck  v.  Buntj  7  Bea.  492 ; 
the  dicta  in  Packham  v.  Oregory^  4  Hare,  398.  See  Oundry  v. 
Pinnigevj  1  De  O.  Mac.  &  O.  502 ;  s.  c.  11  Eng.  Rep.  63 ;  and  the 
cases  there  i:eferred  to,  and  BiUingsley  v.  WiUsj  3  Atk.  219. 

Knight  Bruce,  L.  J.  The  question  is,  whether  a  child  of  Catherine 
Rayner  who,  afler  the  testatrix's  death,  died  in  the  lifetime  of  Catherine 
Rayner,  having  attained  twenty-one,  took  a  vested  interest  in  the  part 
of  the  share  of  the  residuary  estate  of  which  Catherine  Rayner  was 
tenant  for  life.  Upon  this  question  no  doubt  could  have  arisen  if  the 
case  had  simply  been  one  of  the  gift  to  Catherine  Rayner  for  life  and 
after  her  death  in  the  language  of  the  will,  omitting  the  condition  of 
Catherine  Rayner  leaving  lawful  issue.  Would  the  case  be  varied 
if  by  a  separate  clause  the  testratrix  had  declared  that  if  Catherine 
Rayner  should  die  without  leaving  issue  her  share  should  fall  into  the 
residue,  or  go  as  in  case  of  intestacy?  No  one  will  argue  that  this 
would  have  caused  a  difference.  We  should  be  making  a  will  and 
guessing  away  what  is  plain  if  we  acceded  to  the  argument  addressed 
to  us  on  behalf  of  the  defendant.  With  regard  to  the  costs,  the 
question  relates  to  a  small  share  of  the  residuary  estate,  otie  tenth  or 
less.  All  the  rest  the  executor  has  (no  doubt  with  good  motives) 
distributed.  But  he  has  thus  precluded  the  persons  entitled  to  this 
part  from  having  the  will  construed  at  the  expense  of  the  general 
estate.     I  think  the  decree  clearly  right. 

Turner,  L.  J.  I  concur  entirely  in  the  construction  which  the 
Master  of  the  Rolls  has  put  upon  this  will.  The  first  argument  in 
support  of  a  different  construction  is,  that  the  bequest  to  the  children 
of  Catherine  Rayner  being  only  given  in  the  contingent  event  of  her 


1  Mr.  (afterwardB  Yice-Chancellor  Sir)  James  Parker,  and  Mr.  James  BusselL 


424       COURTS  OF  CHANCERY,  1864.    • 

Crosse  v.  The  General  Beyenioiiary  and  Inyestment  Co. 

leaving  issue,  therefore  only  the  children  who  were  living  when  the 
contingency  happened  would  take.  That  argument  would  go  to  a 
great  extent,  and  affect  many  decisions,  affirming  as  it  must  the  prin- 
ciple that  where  there  is  a  gift  to  a  class  upon  a  contingent  event, 
the  time  of  the  happening  of  the  contingency  determines  the  individ- 
uals composing  the  class.  That  is  not  the  rule.  Another  argu- 
ment was  that  there  is  no  bequest  except  in  the  direction  to  pay. 
But  Sir  James  Wigram  has  well  laid  down  the  rule  with  reference 
to  questions  of  this  description  in  Bull  v.  Pritchard^  5  Hare,  567. 
He  there  says:  <<  There  are  two  classes  of  cases,  under  one  or  the  other 
of  which  the  present  case  must  fall.  One  class  is,  where  the  devise 
is  to  a  party  at  a  given  age,  and  the  property  is  given  over  if  the 
devisee  dies  under  that  age.  The  other  is,  where  the  description  of 
the  devisee  is  such  as  to  make  the  given  age  part  of  that  description. 
Li  cases  of  the  former  class,  the  court  has  discovered  an  intention 
expressed  in  the  will,  that  the  first  devisee  shall  take  all  that  the 
testator  has  to  give,  except  what  he  has  given  to  the  devisee  oyer; 
and,  in  order  to  give  effect  to  that  intention,  has  held,  by  force  of  the 
language  of  the  will,  that  the  first  devise  was  not  contingent,  but 
vested,  subject  to  be  devested  upon  the  happening  of  the  event  upon 
which  the  property  is  given  over,  Phipps  v.  AJcers^  9  CI.  &  Fin.  583 ; 
4  Man.  &  Gr.  1107;  3  CI.  ic  Fin.  703;  nom.  Phipps  v.  WiUiams'i aim. 
44.  In  the  second  class,  the  court  has  held  the  devise  contingent, 
upon  the  ground  that  no  one  could  claim  who  could  not  predicate  of 
himself  that  he  was  of  the  age  required,  —  that  otherwise  he  did  not 
answer  the  entire  description.  Festing  v.  Allen^  12  M.  &  W.  279 ;  5 
Hare,  573 ;  and  the  cases  there  referred  to."  In  this  case,  the  gift  to 
the  children  in  the  event  of  the  parent  leaving  issue  is  absolute  upon 
their  attaining  twenty-one,  and  the  desoiption  of  the  children  who 
are  to  take  is  not  qualified. 

His  lordship  also  referred  to  Halifax  v.  Wilson^  16  Yes.  168* 

Appeal  dismissed^  wiA  costs. 


Cbosse  v.  The  General  Reversionary  and  Investment  Company.^ 

December  10,  16,  17^  and  19,  1S58.       * 

Deed  of  Trust  for  Sale  of  Incumbered  Estates —  Costs  of  Trustees-^ 

Annuitant. 

The  grantor  of  an  annuity,  which  was  the  third  incumbrance  on  his  real  estates,  execnted  a 
tmstKleed  (to  whidi  the  annuitant  was  not  a  party)  whereby  the  estates  were  conreyed  to 
trustees  on  trusts  for  sale  to  discharge  the  incumbrances  according  to  their  priorities ;  and 

I  Before  the  Lord  ChanceUor,  (Lord  Crakworth.) 
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tiie  first  tnist  of  dm  deed  wwm  to  par 
After  the  ezecntioa  of  file  iiui  died, 
to  the  sale.  In  aosvcr  to  that  wpfSa 
tate  the  sale,  bntaAed  for  a  copj  of  ike 
deed,  we  shall  be  better  able  to  infoa 
joining  in  the  conyejances."  Aad,  i 
to  the  appropriation  of  a  part  of  file 

for  sale.    Part  of  the  iwupcitj  waa  aold,  like _, 

sufficient  sun  was  realixod  to  paj  the  prior  incambraaees ;  b«t  it 

the  resMne  of  the  property  would  not  realise  enovgfa  to  pay  both  the 

and  to  redeem  the  annnitj,  the  trustees  applied  to  tibe  amwitam  §m  leave  to 

first  place,  ont  c€  die  fatme  proceeds  of  sale,  a  smi  —><iMt  to  ^mj  thcar  eostt.    This 

being  refaaed,  and  a  bill  being  filed  to  coi^el  the  annwitant  to  join  mthecorey 

Hdd,  under  the  cireninstances»  that  he  was  not  boond  to  do  ao,  cze^  19011  the 
having  the  annnitf  redeemed. 

This  was  an  appeal  by  the  defendants,  the  Beyeraionary  Company, 
from  a  decree  of  the  Vice-Chancellor  Stoart,  made  on  the  14th  July, 
1853.  The  plaintiffs,  Andrew  Crosse  and  Charles  Baker,  were  the 
trustees  under  a  tmst-deed  executed  by  the  defendant,  Charles  John 
Kemeys  Tynte,  on  9th  March,  1847,  whereby  certain  estates  belong* 
ing  to  C.  J.  K.  Tynte  had  been  conveyed  to  the  plaintiffs  upon  trust 
for  sale.  The  estates  were  at  that  time  subject  to  two  mortgages 
amounting  to  90,000/.,  and  to  a  term  of  500  years  which  had  been 
demised  by  the  defendant,  C.  J.  K.  Tynte,  for  the  purpose  of  securing, 
during  his  life,  to  the  defendants,  the  Beversionary  Company,  an 
annuity  of  3,5452.  The  object  of  the  trust-deed  was  to  realize  a  sum 
sufficient  to  redeem  the  annuity,  and  to  pay  off  all  the  incumbrances 
on  the  estate.  The  trust-deed  provided  that  the  proceeds  of  the  sale 
were  to  be,  in  the  first  place,  applied  "  in  reimbursing  the  trustees, 
and  allowing  toifeach  other,  and  in  paying  and  satisfying  to  all  other 
persons  whomsoever  all  such  costs,  charges,  and  expenses  as  should 
or  might  be  paid,  sustained,  incurred,  or  expended  in  or  about  or 
preparatory  to  the  sale  of  the  said  several  premises,  and  in  or  about 
the  making  out,  estabUshing,  or  completing  the  title  thereto  respec- 
tively, and  in  enforcing  the  performance  of  any  contmcts,"  &c.  and 
then,  according  to  their  priorities,  in  the  satisfaction  of  the  two  mort- 
gages and  the  redemption  of  the  annuity. 

The  bill  stated  that  divers  letters  were  written  and  sent  by,  and 
passed  between,  Messrs.  Baker  and  Co.,  the  solicitors  of  the  plaintifis, 
and  Messrs.  Beavan  and  Anderson,  the  solicitors  of  the  Reversionary 
Company,  and  Mr.  Hodge,  their  actuary  and  secretary,  with  reference 
to,  and  for  the  purpose  of,  the  Beversionary  Company  giving  their 
consent  to  the  sales  proposed  to  be  made  under  the  trust  deed  for 
sale,  and  joining  in  the  conveyances,  surrenders,  and  assurances 
necessary  to  the  completion  of  such  proposed  sales ;  and  in  particular 
that  Messrs.  Baker  and  Co.  did,  on  the  27th  August,  1847,  write  to  Mr. 
Hodge  the  following  letter :  "  Dear  Sir  — You  will  recollect  that  in 
March  last  an  annuity  of  3,545/.,  payable  to  the  Reversionary  and 
Investment  Company,  was  charged  by  Mr.  Tynte,  upon  his  Maindee 
estate,  and  other  property  subject  to  prior  incumbrances  thereon, 
amounting  to  90,000/.  Mr.  Tynte,  at  the  same  time,  executed  a  deed 
of  trust  for  the  sale  of  the  Maindee  estate,  similar  to  that  he  had 
previously  executed,  and  the  trusts  are  the  same,  that  is,  out  of  the 
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x&  re  tbe  sik;.  "Zd  pxj  ot  aS  tlK  iBcnmbrances  on  the  estate. 
^Iht  ir=s^£e»  ZiMvt  dms  calkd  vpoa  to  cany  this  into  effect,  and  the 
7  oTAQcs  ia  virr  k  zd  paj  olT  tlK  two  mcftgages  for  90,0002., 
zre  ^!a;3c»  pricc  lo  ibe  aBBuhj,  to  jnour  company.  Having 
icgari  u>  ibe  cm^rycaaoe  ikat  tJK  aoDoal  Tahie  of  the  estate  is 
ffieazLj  isso^raesi  lo  paj  bock  the  imerest  opoo  the  mortgages  and 
the  aczmin-.  :be  tnssciBes  fed  boaady  and  aie  advised,  to  proceed 
to  an  'irirTiffdiatir  sale«  aad  acdTe  umabuhj  are  now  in  piogress  for 
that  porpoae:  oo  behalf  of  the  umiaas  we  bc^  therefaie,  to  inquire 
wheth^  the  Gecenl  RereiaoitaiT  and  Liwstment  Company  will 
be  ready  to  ooocnr,  shoc^i  it  be  BeeeaBarr,  in  the  conveyances  to  the 
parefaaaen,  oo  seeing  that  the  whole  ci  the  purefaase-moneys  are  duly 
ap|riied  in  liqnidatioo  of  the  pnor  chai^ges  cm  the  estate,  and  after- 
wards in  FBdemptioo  of  the  annnitT,  and  payment*  of  the  airean 
iheieoC.  We  nmst  request,  at  the  same  time,  yon  will  be  good  enough 
to  receive  this  as  a  aotioe  that  the  tnistees  intend  to  repmchase  ^e 
annuity,  upon  the  tenns  of  the  deed,  at  the  expiration  of  fourteen 
days  firom  the  9lh  of  March,  I&IS,  the  period  when  the  redemption 
money  becomes  payable.  If^  previously  to  that  time,  the  produce  of 
the  saJes  should  be  sufficient  to  discharge,  not  only  the  prior  mort- 
gages, bnt  the  redemption  money,  aneaia  of  annuity,  and  costs,  we 
presume  that  the  GenenI  BevcnioDary  aad  Investment  Company 
will  not  object  to  receive  the  whole  amoont  doe  to  them,  before  the 
stipulated  period.     We  are,  Ace,  Baker  and  Ca" 

On  the  14th  September,  1&47,  the  secretaiy  wrote  to  the  solicitors 
of  the  plaintiflSi,  inf<xming  them  that  the  board  had  refored  their 
communication  to  the  solicitors  of  the  Beversionarjpand  Investment 
Company,  and  on  the  30th  September,  1847,  their  solicitors,  Messrs. 
Beavan  and  Anderson,  sent  the  following  answer  to  Messrs.  Baker  and 
Co.:  **  Grentiemen  — Re  ThpUe,  With  reference  to  your  oommnni- 
cation  U>  the  secretary  of  the  Gieneral  Beversionary  Company,  of  27th 
August,  and  the  subsequent  letters  to  ourselves,  on  the  subject 
thereof,  we  think  you  had  better  let  us  have  a  copy  of  the  trust-deed, 
referred  to  by  you,  under  which,  as  we  understand,  you  contemplate 
making  sales,  in  which  you  anticipate  our  clients  may  be  called  upon 
to  conciur.  When  we  have  seen  that  deed,  we  shall  be  better  able  to 
inform  you  whether  our  clients  will  have  any  difficulty  in  joining  in 
the  conveyances.  We  need  not  say  that,  as  far  as  we  are  concerned, 
we  shall  be  ready  to  give  every  facility  in  our  power  to  whatever 
arrangements  you  may  propose,  with  regard  to  the  sales.  We  are, 
&c.,  Beavan  and  Anderson.     Messrs.  Baker  and  Co." 

On  the  6th  April,  1848,  Messrs.  Baker  and  Co.  wrote  the  following 
letter  to  the  secretary  of  the  Beversionary  Company :  «  Shr  —  After 
paying  the  interest  to  the  West  of  England  Insurance  Company, 
which  is  now  dbcharged  up  to  the  4th  of  last  month,  there  is  a 
balance  of  lOOi  5*.  3rf.,  applicable  to  the  payment  of  the  annuity  to 
the  Reversionary  Company.  There  are  arrears  due  ftom  the  tenants 
to  some  extent,  and  we  have  not  been  able  to  come  to  a  settiement 
with  the  South  Wales  Railway  Company,  for  the-  land  agreed  to  be 
sold  to  them*     But  in  making  the  necessary  arrangements  for  the 
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sale,  which  is  to  take  place  in  June  next,  it  has  been  found  indispen- 
sable, with  a  view  to  make  the  property  as  productive  as  possible, 
to  lay  out  that  portion  of  land  near  to  and  adjoining  the  town  of 
Newport,  as  building  land,  and  we  are  advised  that  it  cannot  be  sold 
with  any  advantage,  unless  the  roads  are  previously  made  by  the 
vendors.  The  estimated  expense  of  forming  the  roads  is  1,103/.  8;. 
11^,  and  our  proposal  on  behalf  of  the  trustees  for  ^ale,  is  that  your 
company  should  forego  the  payment,  at  the  present  moment,  of  the 
trifling  sum  now  in  hand,  (1002.  5^.  Sd,)  and  the  arrears  to  be 
collected  between  this  period  and  June  next,  and  that  the  trustees 
should  then  take  upon  themselves  the  whole  outlay  for  the  roads, 
which  they  will  at  once  proceed  to  make.  This  arrangement  involves 
no  sacrifice  on  the  part  of  the  company,  except  in  deferring  a  small 
payment  for  a  short  period,  as  they  are  entitled  to  charge  interest  on 
the  arrears  of  the  annuity.  If  carried  out  immediately,  the  estates 
will,  we  are  advised,  produce  a  sufficient  sum  to  pay  ofi*  aJl  the 
charges  subsequent  to  yours.  We  are,  &c.,  Baker  and  Co.  To  W. 
B.  Hodge,  Esq."  On  the  3d  May,  1848,  and  in  answer  to  the  letter 
of  the  6th  April,  Messrs.  Beavan  and  Anderson,  wrote  thus  to  Messrs. 
Baker  and  Co. :  "  With  reference  to  your  letter  of  the  6th  April, 
addressed  to  Mr.  Hodge,  we  beg  to  inform  vou  that  the  Directors  of 
the  General  Reversionary  Company  are  willing  to  forego  the  imme- 
diate  payment  of  the  arrears  of  rent  now  in  hand,  provided  the 
subsequent  incumbrancers'  consent  shall  be  obtained  to  the  arrange- 
ment proposed  in  your  letter ;  and  we  have  further  to  inform  you  that, 
on  the  part  of  Mr.  Beavan,  we  have  no  objection  to  the  course 
proposed,  as  we  are  satisfied  that  the  making  of  the  roads,  as  con- 
templated,  will  increase  the  value  of  the  property." 

On  the  6th  May,  1848,  Messrs.  Baker  and  Co.,  again  wrote  to 
Messrs.  Beavan  and  Anderson :  '^  Gentlemen  —  Maindee  estate :  In 
acknowledging  the  receipt  of  your  letter  of  the  3d  instant,  (which  is 
quite  satisfactory  to  the  trustees,)  on  the  subject  of  the  roads,  we  beg 
to  say  that  there  is  a  further  sum  to  be  provided  for  in  order  to 
obtain  possession  of  the  land,  which  is  indispensable  as  an  approach 
from  the  town  of  Newport  to  the  building  ground.  This  portion  of 
the  estate  was  under  lease,  and  upon  the  treaty  for  its  surrender,  no 
less  a  sum  than  1,2002.  was  required,  but  we  have  ultimately  suc- 
ceeded in  procuring  a  surrender  of  the  lease  from  the  tenant,  for  5422. 
This  was  thought  by  those  employed  for  the  trustees,  and  particularly 
by  Mr.  Morris,  the  eminent  surveyor  at  Newport,  a  very  beneficial 
purchase.  To  enable  you  to  form  a  judgment  upon  the  subject,  w^e 
send  for  your  inspection,  the  plan  of  the  building  ground  as  now  laid 
out,  which  it  is  intended  to  lithograph,  and  add  to  the  particulars  of 
this  part  of  the  property.  The  arrangement  of  these  liarms  (part 
of  the  old  park)  as  building  land  will,  we  are  advised,  add  very  con- 
siderably to  the  produce  of  the  sale.  In  addition  to  the  1,1032.,  for 
forming  the  roads,  the  5422.,  for  purchasing  the  lease  has  to  be  added ; 
and  it  is  the  sanction  of  your  clients,  to  this  further  outlay,  which  is 
the  object  of  our  present  application.  We  beg  you  to  understand,  at 
the  same  time,  that  the   total  sum  thus  required,  (1,645/.)  is  not 
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likely  to  be  obtained  from  the  rents,  but  will  have,  in  part  at  least,  to 
be  advanced  by  the  trustees.  We  beg  to  be  favored  with  as  early  a 
reply  to  this  application  as  may  be  convenient  to  you*  We  are,  dec, 
Baker  and  Co."  In  answer  to  this  application,  and  on  the  23d  May 
following,  Messrs.  Beavan  and  Anderson,  wrote  as  follows:  ^  Oar 
clients  are  not  disposed  to  raise  afiy  objection  to  the  application  of 
the  sum  of  542Z.,  towards  the  purchase  of  the  tenant's  interest  in 
Fair  Oak  Farm,  provided  the  subsequent  incumbrancers'  consent  be 
obtained." 

,  The  bill  stated  that,  after  the  receipt  of  this  communication,  the 
plaintiffs  expended  1,786Z.  6s.  8d.,  out  of  the  moneys  received  for  the 
rents  of  the  estate,  in  constructing  the  roads  and  laying  out  the 
bmlding  plots,  and  in  purchasing  the  tenant's  interest ;  and  that,  in 
other  respects,  the  plaintiffs,  with  the  knowledge  and  privity  of  the 
prior  incumbrancers,  had  proceeded  with  the  arrangements  for  the 
proposed  sale,  particularly  by  preparing,  publishing,  advertising,  and 
circulating,  as  was  well  known  to  the  prior  incumbrancers,  printed 
particulars  and  conditions  of  the  proposed  sale. 

In  August,  1848,  nearly  the  whole  of  the  estate  was  sold  by  auction 
in  various  lots,  and  between  that  time  and  August,  1850,  the 
remainder  of  the  estate  was  sold.  By  the  conditions  of  sale,  subject 
to  which  all  the  purchases  were  made,  it  was  provided  that  the  incum« 
brancers  and  their  trustees  should  be  made  parties,  by  and  at  the 
expense  of  the  purchasers  to  the  respective  conveyances,  and  surren- 
ders to  be  made  to  them,  and  the  vendors  should  not  be  required, 
previously  to  completion,  to  procure  reconveyances  or  surrenders,  by 
any  of^such  incumbrancers  or  their  trustees. 

The  bill  stated  that  no  objection  was  made  to  the  printed  partic- 
ulars or  conditions  of  sale,  or  dissent  therefrom,  expressed  by  the 
prior  incumbrancers  or  any  of  them,  and  in  particular  not  by  Messrs. 
jBeavan  and  Anderson,  nor  by  the  Reversionary  Company,  nor  by  any 
director,  trustee,  or  other  officer  of  the  Reversionary  Company ;  nor 
were  the  sales  made  thereunder  repudiated  by  the  incumbrancers  or 
any  of  them ;  but  that,  on  the  contrary,  a  large  number  of  sales, 
effected  under  the  said  conditions,  of  lots  described  in  the  particulars, 
had,  from  time  to  time,  been  completed  by  deeds  of  conveyance  or 
other  instruments,  reciting  the  particulars  and  conditions  of  sale,  and 
carrying  out  the  same,  and  which  deeds  of  conveyance,  or  other 
instruments,  had  been  from  time  to  time  approved  of  by  the  solicitors 
of  the  prior  incumbrancers,  and  in  particular  by  Messrs.  Beavan  and 
.  Anderson,  on  behalf  of  the  Reversionary  Company,  and  the  directors 
and  trustees  thereof,  and  from  time  to  time  had  been  executed  by 
the  trustees  for  the  time  being,  of  the  same  company  who  were  com- 
petent to  jdin  therein,  in  respect  of  the  annuity,  and  the  securities  for 
the  same. 

After  setting  forth  the  receipt  of  large  sums  of  money,  from  time 
to  time,  on  account  of  the  purchase-money,  the  bill  stated  that  the 
costs,  incurred  by  the  directors  and  the  trustees  of  the  Reversionary 
Company,  by  reason  of  their  joining  in  the  assurances,  and  their 
solicitor's  charges  attending  the  same,  (except  the  portion  thereof 
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which  the  conditions  of  sale  reqaired  the  purchasers  to  pay,)  were 
from  time  to  time  required  by  the  company  to  be,  and  in  fact,  were 
paid  by  the  plaintiffs  out  of  the  proceeds  of  the  sales,  or  other  the 
funds  in  the  hands  of  the  plaintiffs,  as  such  trustees,  but  that  the 
plaintiffs  had  not  yet  been  paid  their  costs  of  the  sales ;  and  that  it 
being  certain  much  more  than  sufficient  would  remain  of  the  proceeds 
of  the  sales,  after  the  dischai^e  of  the  prior  mortgages,  for  payment 
of  the  costs  of  the  sales,  and  the  costs  being  only  partly  ascertained 
at  the  time  of  completing  the  purchases,  it  was  not  considered  by  the 
plaintiffs  material  to  deduct  the  costs  of  the  sales,  (other  than  the 
costs  which  the  Reversionary  Company  required  to  be  paid,)  out  of 
the  purchase-moneys,  before  paying  off  the  prior  mortgages. 

The  plaintiffs  having  out  of  the  moneys  realized  by  the  sales  dis- 
charged the  two  prior  mortgages  amounting  to  90,000/.,  together  with 
the  costs  of  the  mortgagees,  Messrs.  Baker  and  Co.,  on  the  8th  De- 
cember, 1851,  wrote  to  Messrs.  Beavan  and  Anderson,  as  follows : 
^  Dear  Sirs  —  Maindee  estate :  As  the  time  is  now  nearly  arrived 
when  the  remaining  sales  of  this  estate  will  be  completed,  we  have 
thought  that  it  may  facilitate  the  settlement  of  the  drafts  of  the  pur- 
chase deeds  to  remind  you  of  the  necessity  of  making  provision  for 
the  costs  of  the  sales,  as  well  as  the  incumbrances,  out  of  the  pur- 
chase-moneys remaining  to  be  received.  We  assume  the  proper 
course  after  the  balance  of  principal,  interest,  and  costs  to  the  West  of 
England  Insurance  Company  shall  have  been  paid,  will  be  to  apply 
the  remaining  purchase-moneys  according  to  the  trusts  declared  by 
the  deed  under  which  the  estate  has  been  sold,  namely,  first,  in  pay- 
ing the  costs  of  the  sale ;  secondly,  in  discharging  the  prior  mort- 
gages for  90f000/. ;  thirdly,  in  paying  the  arrears  of  annuity  due  to  the 
Reversionary  Company,  and  the  surplus  to  be  invested  agreeably  to 
the  provisions  of  their  annuity  deed.  We  shall  be  glad  to  hear  from 
you  as  soon  as  may  be  that  this  is  what  you  consider  to  be  the  un- 
derstanding between  the  vendors  and  your  clients.  We  shall  then 
be  able  to  arrange  with  the  purchasers  the  form  oT  their  purchase 
deeds,  in  reference  to  the  application  of  the  purchase-money.  We 
are,  &c..  Baker  and  Co."  In  reply  to  which  Messrs.  Beavan  and 
Anderson,  on  the  20th  December,  1851,  wrote  as  follows:  ^Your 
letter  of  the  8th  inst.,  on  the  subject  of  the  costs  of  sale  of  Mr.  Tyn- 
te's  Maindee  estate  has  been  under  the  consideration  of  the  Board  of 
Directors  of  the  Greneral  Reversionary  Company;  and  we  are  in- 
structed to  inform  you  that  the  directors  cannot  consent  to  the  pay- 
ment of  the  costs  in  question  in  priority  to  the  claim  of  the  company 
under  their  securities.     We  are,  &c.,  Beavan  and  Anderson." 

The  proceeds  of  the  sales  not  being  sufficient  to  redeem  the  whole 
of  the  annuity,  besides  paying  the  costs  and  expenses  of  the  sales, 
the  defendants,  the  Reversionary  Company,  refused  their  consent  to 
the  payment  of  the  costs  incurred  by  the  trustees  to  the  prejudice  of 
their  security,  and  declined  to  join  in,  or  execute  any  further  con- 
veyances after  the  amount  due  to  the  previous  mortgagees  of 
90,000/.  had  been  discharged,  unless  such  further  conveyances  were 
so  framed  that  the  balance  of  the  purchase-money  should  be  maa« 
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available  for  the  security  of  their  annuity,  and  unaffected  by  the  plain* 
tiiPs  claim.  The  bill  alleged  that  inasmuch  as  the  defendants,  the  Re- 
versionary Company,  had  from  time  to  time  received  the  full  amount 
of  all  costs  incurred  by  them  in  and  about  the  sales,  and  had  not  in- 
timated or  notified  that  they  should  object  to  the  costs  of  the  plaintifl^ 
being  in  like  manner  paid,  they  had  waived  their  priority,  if  they 
ever  had  any. 

The  bill  also  alleged  that  the  prior  mortgagees,  the  West  of  Eng* 
land  Company,  and  George  Leeke  Baker,  had  power  under  their 
securities  to  pay  the  debts  due  to  them  by  means  of  sales  of  the 
estates,  and  to  pay  in  the  first  place  the  costs  of  such  sales  out  of  the 
proceeds  thereof;  and  that  they  had  in  fact  been  paid  off  by  means 
of  the  sales  of  the  estates  effected  with  their  cooperation  and  con- 
currence as  aforesaid,  and  that  there  was  no  other  way  of  paying  off 
their  debts  than  a  sale  of  the  estates,  and,  therefore,  that  the  costs  of 
the  sales  had  priority  as  a  charge  over  the  annuity  granted  to  the 
Reversionary  Company.  The  bill,  after  stating  that  several  of  tlie  pur- 
chasers had  claimed  to  be  at  liberty  to  rescind  their  contracts,  the 
completion  of  which  was  only  delayed  by  the  refusal  of  the  defend- 
ants, the  Reversionary  Company,  to  concur,  prayed  a  declaration  that 
they  ought  to  join  in  completing  and  carrying  into  effect  the  sales  at 
the  expense  of  the  trust  estate ;  and  that  the  costs,  charges,  and  ex* 
penses  of  the  plaintiffs  in  carrying  out  and  completing  the  sales  were 
a  charge  upon  and  ought  to  be  borne  by  the  moneys  arisen  from 
the  sales. 

This  case  came  originally  before  the  Vice-Chancellor  on  a  motioa 
of  the  plaintiffs,  that  the  defendants,  the  Reversionary  Company,  should 
join  in  the  conveyances ;  but  on  the  suggestion  of  the  Vice-Chan- 
cellor, the  question  was  treated  as  being  brought  before  him  as  on 
the  hearing  of  the  cause,  and  upon  the  affidavits  of  the  secretary  and 
solicitors  of  the  defendants,  the  Reversionary  Company.  It  was  in 
evidence  that  on  the  7th  July,  1849,  Messrs.  Baker  and  Co.  had  writ- 
ten to  Messrs.  Beavan  and  Anderson,  informing  them  that  an  arrange- 
ment had  been  entered  into  between  the  prior  mortgagees  and  the 
plaintiff  for  enabling  the  plaintiffs  to  retain  out  of  the  purchase- 
moneys  then  to  be  received  4,000/.  on  account  of  the  trust  expenses, 
and,  adding,  that  such  sum  would  be  applicable  to  the  payment  of 
the  costs  generally  including  those  of  the  defendants,  and  asking  their 
consent  to  such  an  arrangement.  On  the  23d  July,  Messrs.  Beavan 
and  Anderson  wrote,  declining  to  accede  to  the  arrangement 

In  support,  however,  of  the  plaintiffs'  case,  one  .of  the  draft  con- 
veyances containing  a  recital  that  the  sales  had  been  made  with  the 
consent  and  approbation  of  the  defendants,  and  which  had  been 
executed  by  the  defendants  after  the  23d  July,  1849,  was  relied 
upon.  It  appeared  by  the  affidavit  of  Mr.  Anderson,  the  defend- 
ants' solicitor,  that  the  plaintiffs  had  proceeded  to  sell  the  estate 
without  waiting  to  obtain  any  promise  of  concurrence  from  the  Rever- 
sionary Company,  and  that  at  the  time  when  the  sales  were  made, 
the  Reversionary  Company,  though  informed  of  the  existence  of  the 
trust-deed  by  the  letter  of  the  27th  August,  1847,  were  ignorant  of 
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the  trasts  therein  contaiaed  for  the  payment  of  the  trustees'  costs, 
and  that,  in  fadt,  till  the  8th  December,  1851,  the  company  had  not 
any  intimation  from  the  plaintiffs  that  they  were  about  to  appropriate 
.  any  part  of  the  purchase-moneys  in  payment  of  the  plaintiffs'  costs, 
before  providing  for  the  redemption  of  the  annuity.  With  respect 
to  the  recital  in  one  of  the  draft  conveyances,  to  the  effect  that  the 
company  had  concurred  in  the  sale,  he  swore  that  such  recital  had 
escaped  his  notice ;  that  it  was  the  only  one  out  of  forty  which  had 
been  executed  by  the  defendants  which  contained  such  recital. 

Walker^  MdlinSf  and  Letois^  for  the  plaintiffs,  in  suppcMrt  of  the 
Vice- Chancellor's  decree. 

The  general  rule,  in  cases  of  this  sort,  is,  that  a  party  may  deny 
the  right  to  deduct  costs,  provided  he  can  claim  the  estate  if  unsold, 
on  the  ground  that  he  need  not  incur  costs  of  sale.  Here,  however, 
the  defendants  could  not  have  prevented  a  sale  by  the  prior  incum- 
brancers, and  having  clearly  authorized  the  sale  and  taken  the  benefit 
of  the  proceedings  for  the  advantage  of  the  whole  body  of  creditors, 
they  must  contribute  to  the  costs :  Kenebel  v.  Sckra/lonj  13  Yes.  370 ; 
White  V.  2%c  Bishop  of  Peterborough^  Jacob,  402.  They  are  in  the 
situation  of  a  mortgagee  who  seeks  for  something  more  than  by  his 
contract  he  is  entitled  to ;  as  where  he  adopts  a  suit  for  the  general 
administration  of  an  estate  which  proves  deficient;  in  which  case 
the  costs  are  clearly  payable  in  the  first  instance  out  of  the  estate, 
Armstrong'  v.  Storerj  14  JBeav.  535 ;  s.  c.  11  Eng.  Bep.  313. 

They  also  referred  to  the  cases  of  WUd  v.  Lockhartj  10  Beav.  320 ; 
Hepwort  v.  Heslop^  3  Hare,  485. 

The  Solicitor' Oeneral  and  Cole  appeared  on  behalf  of  the  defend- 
ants, the  Reversionary  Company,  in  support  of  the  appeaL 

The  sale  in  this  case  was  made  without  notice  to  the  defendants, 
against  whom,  from  the  first  intimation  of  the  trust-deed  in  August, 
1847,. down  to  December,  1852,  there  is  not  a  particle  of  evidence 
to  show  that  they  consented  to  the  provision  in  the  deed,  which  the 
bill  here  seeks  to  enforce.  The  case  of  Wild  v.  Lockhart,  10  Beav. 
320,  is  clearly  distinguishable ;  for  there  the  sale  had  been  consented 
to  by  the  mortgagee.  They  relied  upon  the  authorities  of  Upper^ 
ton  V.  Bdrrisofij  7  Sim.  444,  and  Barnes  v.  Racster^  1  Y.  &  C.  C.  C. 
401. 

Toller  appeared  for  Tynte. 

Walker^  in  reply. 

Lord  Chancellor,  (Lord  Cranwortu.)  K  the  arguments  of 
this  case  had  commenced  and  closed  on  the  same  day,  I  should  un- 
doubtedly, not  only  for  my  own  satisfaction,  but  in  deference  to  the 
very  high  authority  by  whom  the  decree  has  been  pronounced,  hsve 
taken  time  to  deliberate  and  consider  the  case  in  all  its  ^^^J^! 
before  I  came  to  the  conclusion  that  I  ought  to  reverse  that  ae        » 
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but  it  has  now  occupied  altogether  four  days  in  argument  I  have 
had  the  papers  home  with  me,  and  have  had  full  opportunity  of  ex- 
amining the  whole  of  the  pleadings  together,  with  the  authorities 
to  which  I  was  referred.  Having  done  so,  it  would  now  be  mere 
idle  waste  of  time  if  I  were  not  at  once  to  state  that  I  cannot  concur 
with  the  judgment  to  which  the  learned  Vice-Chancellor  has  arrived. 
I  think  the  decree  he  has  pronounced  has  proceeded  on  erroneous 
grounds ;  and  under  the  -circumstances  to  which  I  have  alluded,  I 
am  quite  sure  it  will  not  be  considered  as  any  sort  of  disrespect  to 
him  if  I  at  once  state  my  opinion. 

The  object  of  the  bill  is,  in  the  first  place,  to  bind  the  Reversionary 
Company  to  concur  in  the  completion  of  the  sale  of  certain  lots 
or  pieces  of  property  sold  by  the  plaintiffs  in  the  year  1848 ;  and, 
secondly,  to  oblige  the  company  to  concur  in  the  completion  of 
those  contracts  upon  the  terms  that  the  purchase-money  arising 
fror^^  those  sales  should  be  in  the  first  place  applicable  to  dis- 
charge the  expenses  of  the  sale.  I  have  come  to  the  conclusion  that 
there  is  nothing  t  warrant  either  of  these  propositions ;  there  is  noth- 
ing to  warrant  the  proposition  that  the  defendants  are  bound  to 
concur  in  the  sale,  and  of  course  nothing  to  warrant  the  propositioQ 
that  they  are  bound  to  concur,  and  to  allow  a  certain  portion  of  the 
purchase-money  to  be  applied  in  the  first  place  to  discharge  the  costs 
of  the  sale.  Upon  the  first  of  these  propositions  I  have  had  at  times 
considerable  doubt,  but  that  is  the  conclusion  I  have  eventually 
arrived  at.  I  trust,  however,  from  what  has  passed,  that  notwith- 
standing the  opinion  which  I  have  expressed,  the  Reversionary  Com- 
pany will  not  act  in  a  mode  so  as  to  question  the  propriety  of  these 
sales.  I  think,  although  the  company  was  not  in  my  opinion  liter- 
ally bound  to  adopt  them,  yet  that  it  was  very  reasonable  for  the 
plaintiffs  to  have  supposed  that  inasmuch  as  the  Reversionary  Com- 
pany had  approved  of  so  many  of  the  contracts  of  sale  and  convey- 
ances, they  would  have  approved  all  others  that  stood  in  a  like  posi- 
tion where  sales  had  been  made ;  and  I  trust,  that  on  receiving  the 
purchase-money,  they  will  join  in  completing  such  sales. 

I  will  now  proceed  to  state  why  it  is  I  think  they  are  not  bound  to 
complete  upon  any  terms  short  of  receiving  the  whole  of  the  purchase- 
money  to  the  extent  of  their  claim.  In  the  first  place,  it  is  quite  clear 
they  were  not  parties  to  the  contract  of  sale ;  but  parties  to  a  sale, 
though  not  parties  to  the  contract,  may  so  conduct*  themselves  as  to 
be  estopped  from  saying  that  they  are  not  bound  to  act  as  if  they  had 
been  parties  to  the  contract;  no  doubt  that  is  a  perfectly  correct  prop- 
osition both  at  law  and  in  equity.  But  with  the  generality  in  which 
that  proposition  is  sometimes  enunciated  I  cannot  concur.  It  is  going 
much  further  than  authority  or  common  sense  warrants  to  hold,  that 
a  person  by  standing  by  binds  himself  to  complete  that  which  other 
persons  are  doing  upon  the  faith  that  he  will  not  prevent  its  being 
done.  Standing  by  and  doing  nothing  may  be  like  silence,  which  is ' 
sometimes  as  eloquent  as  any  words.  But  the  mere  fact  that  a  person 
has  done  nothing,  and  that  somebody  else  is  doing  an  act  which  can- 
not be  perfected  except  with  the  concurrence  of  the  person  standing 
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by,  cannot  give  a  right  against  him ;  otherwise,  this  most  extraordinary 
result  would  follow,  that  by  saying  nothing  to  the  person  whose  con- 
sent may  be  necessary,  and  by  proceeding  to  do  an  act  with  the  chance 
of  his  being  compelled  to  adopt  it  by  reason  of  his  standing  by,  his 
consent  would  be  inferred  in  the  very  case  in  which  if  it  had  been, 
asked  for  it  would  have  been  refused. 

Now,  what  has  the  Reversionary  Company  done  to  bind  itself  to 
the  completion  of  these  contracts  ?  It  appears  that  they  obtained 
their  security  on  the  9th  March,  1847,  which  security  consisted  of  the 
grant  of  an  annuity  for  a  large  amount  secured  for  Mr.  Tynte's  life 
by  a  term  of  500  years.  The  property  of  Mr.  Tynte  was  subject  to 
a  prior  charge  of  90,000t,or  rather,  to  be  quite  accurate,  to  two  amal- 
gamated charges,  one  of  85,000Z.,  and  the  other  of  5,000/.  As,  how- 
ever, the  produce  of  the  sale  has  been  sufficient  to  pay  off  both  those 
incumbrances,  they  may  be  treated  as  one  incumbrance  amounting 
to  90,000/.,  and  prior  to  that  of  the  Reversionary  Company. 

Immediately  after  the  execution  of  the  deed  whereby  the  annuity 
of  the  Reversionary  Company  was  secured,  and  on  the  same  day,  Mr. 
Tynte,  who  was  the  owner  of  the  fee,  or  rather  the  owner  of  the  equity 
of  redemption,  created  a  further  charge  by  conveying  the  property  sub- 
ject to  the  prior  charges  for  90,000/.  and  the  annuity  of  3,545/.,  to  two 
trustees,  the  present  plaintiff,  as  trustees  for  sale,  —  that  must  mean 
to  sell  what  was  conveyed,  namely,  the  fee-simple  having  regard  to 
the  prior  incumbrances,  and  out  of  the  proceeds  of  the  sale  in  the  first 
place  to  pay  all  the  costs  of  the  sale,  and  then  to  pay  off  the  incum- 
brances in  their  order,  including  two  other  mortgages  posterior  to  that 

•  of  the  Reversionary  Company,  amounting  to  between  20,000/.  and 
30,000/.,  and  as  to  the  ultimate  surplus  if  there  should  be  any,  (in  fact 
there  was  none  at  all,)  for  Mr.  Tynte  himself. 

The  trustees  of  Mr.  Tynte,  thinking  it  was  their  duty  to  pay  off 
the  sub.sequent  incumbrances,  (and  they  must  for  this  purpose  be 

.  treated  as  merely  acting  as  agents  for  Mr.  Tynte,  or  for  Mr.  Tynte 
and  the  subsequent  incumbrances :  in  one  or  other  of  these  lights 
they  were  certainly  acting,)  and  considering  bow  they  could  most  ex- 
peditiously get  the  property  sold  to  relieve  Mr.  Tynte  from  the  pres- 
sure of  this  large  annuity,  write  the  letter  of  the  27th  August,  1847, 
on  which  both  parties  have  relied  in  support  of  their  cases.  The 
terms  of  that  letter  are  important;  it  was  written  by  the  Messrs. 
Baker,  the  plaintiffs'  solicitors,  to  the  secretsury  of  the  Reversionary 
Company.  (His  lordship  here  read  the  letter,  see  ante^  425.)  That  let- 
ter was  written  in  August,  and  being  in  the  long  vacation,  and  from 
the  necessity  of  communicating  with  the  board,  remained  unanswered 
for  four  or  five  weeks,  but  on  30th  September,  Messrs.  Beavan  and 
Anderson  wrote  to  Messrs.  Baker  and  Co.  the  letter  which  is  .the 
foundation  of  the  plaintiffs'  case,  and  it  is  material  to  consider  what 
is  the  true  interpretation  of  that  letter.  K  that  letter  amounted  to 
what  is  contended  for  on  the  part  of  the  plaintiffs,  no  question  ^^^. 
standing  by  or  conduct  can  arise.  The  argument  amounted  *^  .^^ 
that  that  was  a  contract  on  the  part  of  the  company,  or  *^?®Lnded  to 
to  bind  the  company,  that  they  would  concur  in  the  sales  m 
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be  made.  I  think  it  amounted  to  nothing  of  the  sort.  Observe  who 
{heir  clients  were.  They  were  a  company  who  managed  their  affairs 
by  a  board  of  directors  and  their  secretary.  Letters  passed  sometimes 
to  the  solicitors,  but  in  regular  course  they  passed  to  the  secretary 
of  the  company,  and  were  submitted  to  the  board,  and  then  to  the 
solicitors,  who  seemed  ultimately  to  have  received  the  communica- 
tion of  the  27th  of  August,  and  to  have  written  the  answer  on  the 
30th  of  September,  which  was  as  follows :  "  With  reference  to  your 
communication  to  the  secretary  of  the  General  Reversionary  Com- 
pany of  the  27th  of  August,  we  think  you  had  better  let  us  have  a 
copy  of  the  trust-deed  referred  to  by  you,  under  which,  as  we  under- 
stand, you  contemplate  making  sales,  in  which  you  anticipate  our 
clients  may  be  called  upon  to  concur."  (That  was  the  deed  which 
was  made  behind  the  back,  so  to  speak,  of  the  Reversionary  Com- 
pany.) "  When  we  have  seen  that  deed,  we  shall  be  better  able  to 
inform  you  whether  our  clients  will  have  any  difficulty  in  joining  in 
the  conveyances."  (Up  to  that  time  there  certainly  is  no  consent  at 
all.  They  say,  you  tell  us  you  are  trustees  under  a  aeed  to  sell ;  when, 
you  send  us  a  copy,  we  shall  be  better  able  to  tell  you  whether  we 
can  advise  our  clients  to  consent.  Then  follows  this  passage) :  "  We 
need  not  say,  as  far  as  we  are  concerned,  we  shall  be  ready  to  give 
you  every  facility  in  our  power  to  whatever  arrangements  you  may 
propose  with  regard  to  the  sales."  Following  out  the  sentence  as  to 
what  advice  they  would  give  to  their  clients,  I  cannot  assume  that 
that  was  meant  to  be  any  thing  like  a  written  consent,  or  that  it 
amounted  to  any  more  than  a  courteous  way  between  solicitors  of 
saying :  "  Let  us  know  what  are  the  terms  on  which  you  are  propos-  • 
ing  to  sell,  then  we  will  try  and  do  the  best  we  can  for  you.  We  are 
anxious  to  serve  you  as  well  as  we  can,  and  when  we  know  what  the 
deed  is,  we  will  see  how  far  we  can  advise  our  clients  to  cooperate 
with  you." 

So  matters  stood,  and  nothing  further  was  done  until  April  5, 1848. 
A  portion  of  the  property  was  near  the  town  of  Newport,  and  Mr. 
Farebrother,  the  auctioneer,  being  of  opinion  that  it  would  be  obvi- 
ously for  the  interests  of  the  vendor  that  it  should  be  sold  in  building 
lots,  and  a  necessary  preliminary  to  that  being  that  it  should  be  sur- 
veyed and  laid  out  with  roads,  the  trustees  considering  how  they 
could  put  themselves  in  funds  to  make  those  roads,  took  into  their 
hands  the  receipt  of  the  rents.  They  had  kept  down  all  the  interest 
on  the  mortgages,  and  there  remained  in  their  hands,  on  account  of 
rent,  a  small  sum  of  JSIOO,  which  was  such  a  drop,  as  far  as  the 
Reversionary  Company  was  concerned,  that  it  was  quite  unimportant 
whether  it  was  applied  in  payment  of  their  arrears,  or  was  otherwise 
applied.  The  Reversionary  Company  had  not  taken  possession,  bat 
they  had  a  power  of  distress,  and  they  might  have  distrained  for  rent 
at  any  time ;  but  they  did  not  choose  to  distrain,  knowing  that  Mr. 
Tynte,  the  grantor  of  their  annuity,  was  by  himself  or  those  who 
claimed  under  him  receiving  the  rents.  They  might  not  have  been 
able  to  claim  bygone  rents,  but  the  future  rents  they  might  interfere 
with  without  taking  possession  of  the  estate.    Accordingly,  the  plain- 
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tiffs'  solicitors,  by  their  letter  of  the  5th  April,  1848,  wrote,  stating  the 
difficulty  they  had  about  making  the  roads.  They  stated  that  they 
had  that  very  small  fund  in  band,  and  that  they  proposed  to  apply  it, 
together  with  the  rents  which  would  accrue  up  to  the  next  mid- 
summer, amounting  to  about  1,100/.,  in  making  these  roads ;  that 
they  could  not  do  so  without  the  consent  of  the  Reversionary  Com* 
pany ;  tblat  the  other  incumbrancers  had  consented,  and  that  it  was 
for  the  common  interest  of  everybody  concerned  in  the  estate  to 
make  the  most  of  it,  and  under  these  circumstances  they  asked  the 
Reversionary  Company  to  give  their  consent.  That  was  a  most 
reasonable  application.  Mr.  Walker  infers  from  that,  that  the  com- 
pany must  have  known  that  the  sales  were  made  under  the  trust- 
deed  ;  that  they  must  have  known  it  was  not  Mr.  Tynte,  but  the 
trustees,  who  were  making  the  sales.  I  think  it  very  probable  they 
did  infer  it ;  but  I  do  not  see,  in  my  view  of  the  case,  that  that  bears 
vjery  much  on  the  principle  which  is  to  govern  my  decision.  Mr. 
Walker's  argument  is,  that  inasmuch  as  the  trust-deed  was  the  only 
deed  which  authorized  them  to  have  the  rent  in  their  hands,  the 
Reversionary  Company  must  have  known  that  the  trustees  were 
acting  under  that  deed.  Be  it  so ;  it  was  a  matter  of  perfect  indif- 
ference to  the  company  whether  Mr.  Tynte  was  selling  the  estate,  or 
whether  it  was  conveyed  to  trustees.  Ivlare  say  they  knew  it  had 
been  conveyed  to  trustees  for  sale.  They  knew  there  were  incum- 
brancers after  themselves,  and  they  may  very  likely  have  thought  it 
was  conveyed  to  trustees  to  sell,  to  pay  those  subsequent  incum- 
brancers. About  a  month,  however,  after  Messrs.  Baker's  applicatioui 
Messrs.  Beavan  and  Anderson  wrote  to  them  as  follows :  "  With 
reference  to  your  letter  of  the  6th  of  April,  addressed  to  Mr.  Hodge, 
we  beg  to  inform  you  that  the  directors  of  the  General  Reversionary 
Company  are  willing  to  forego  the  immediate  payment  of  the  arrears 
of  rent  now  in  hand,  provided  the  subsequent  incumbrancers'  consent 
shall  be  obtained  to  the  arrangement  proposed  in  your  letter ;  and  we 
have  to  inform  you  that,  on  the  part  of  Mr.  Beavan,  we  have  no 
objection  to  the  course  proposed,  as  we  are  satisfied  that  the  making 
of  the  roads  as  contemplated  will  tend  to  increase  the  value  of  the 
property."  I  think  that  was  a  very  reasonable  letter  to  write.  The 
inference  I  also  think  from  it  is  very  strong,  almost  irresistible,  that 
they  knew  there  were  subsequent  incumbrancers  for  whom  the  plain- 
tiffs were  trustees,  and  it  clearly  amounted  to  a  consent  that  the  rent 
in  hand,  and  to  accrue  up  to  the  midsummer  following,  should  be 
applied  in  making  the  roads.  Then  there  is  another  letter  firom 
Messrs.  Baker  and  Co.,  stating  that  it  was  not  only  necessary  to  make 
the  roads,  but  that  there  was  an  outstanding  lease,  the  holder  of 
which  was  trying  to  make  very  exorbitant  terms,  but  informing  the 
Reversionary  Company  that  the  plaintiffs  had  ultimately  succeeded 
in  obtaining  the  surrender  of  the  lease  for  542iL ;  that  they  bad  not  got 
the  sum  requisite  for  the  purchase,  but  that  it  would  have  in  part  to 
be  advanced  by  the  trustees,  and  desiring  the  consent  of  the  **^^r 
sionary  Company  to  that  also.  About  a  fortnight  after,  on  the  ^ 
of  May,  1848,  Mr.  Anderson  writes  again:    "  Our  clients  are  not  UW* 
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posed  to  raise  any  objection  to  the  application  of  the  sum  of  54221 
towards  the  purchase  of  the  tenant's  interest." 

Now,  up  to  that  time  what  does  ail  which  had  taken  place  amount 
to?  In  my  opinion  to  nothing  more  than  that  the  Reversionary 
Company  believed  that  the  person  who  had  created  their  incumbrance 
had  probably  created  subsequent  incumbrances,  and  was  proceeding 
to  a  sale ;  and  they  knew  that  they  had  been  asked  whether  they 
would  consent  to  such  sale,  and  that  they  had  said  we  will  give  evenr 
facility  we  can,  but  before  we  do  any  thing  we  must  see  the  deedL 
It  was  contended  that  they  must  have  known  the  nature  of  the  deed, 
because  they  were  told  it  was  the  same  as  another  deed  stated  in  the 
abstract,  which,  if  they  had  looked  at  their  own  abstract,  they  would 
have  seen.  But  they  wanted  to  know  what  the  exact  deed  was. 
They  said,  in  effect,  we  are  perfectly  content  with  matters  as  they  are. 
We  are  going  to  offer  no  unreasonable  obstacle  to  the  course  you 
propose,  but  show  us  the  deed  and  then  we  may  concur.  In  the 
mean  time,  you  say  it  is  necessary  to  lay  out  a  sum  of  money  which 
you  have  in  handf  and  the  subsequent  rehts ;  do  that,  and  we  shall 
never  call  it  in  question  if  the  other  incumbrancers  after  us  agree. 

That  being  the  state  of  things  in  May,  1848,  it  is  not  pretended 
that  any  thing  else  took  place  up  to  the  time  of  the  sale,  except  that 
it  is  said  the  particulars  tnd  conditions  of  sale  were  known  to  the 
solicitors  of  the  Reversionary  Company.  Assuming  them  to  have 
had  notice  of  the  conditions  of  sale,  I  am  at  a  loss  to  know  what 
they  disclose.  They  merely  disclose  that  they  were  selling  as  trus- 
tees, and  claiming  under  Mr.  Tynte,  behind  the  back  of  the  Rever- 
sionary Company. 

After  the  sale  had  taken  place  nothing  further  was  done  until 
November,  1848.  I  should  state  that  before  that  time  4;he  plaintiffs' 
solicitors  wishing  to  complete  the  contracts,  having  sold  a  great  num- 
ber of  small  lots  as  quickly  as  possible,  wrote  to  the  solicitors  of  the 
company,  saying :  "  We  hope  you  will  have  your  deed  ready  to  be 
examined  by  the  purchasers,  because  they  will  all  want  you  to  be 
conveying  parties,  and  for  that  purpose  they  must  look  at  your 
deed : "  and  this  was  assente*d  to  on  the  part  of  the  Reversionary 
Company. 

In  the  month  of  November,  some  drafts  are  forwarded  for  the 
approval  of  the  company ;  and  in  those  drafts,  purporting  to  be  con- 
veyances of  certain  of  the  lots,  the  sale  is  stated  to  be  in  consideration 
of  so  much  purchase-money  paid  to  the  prior  incumbrancers,  and  to 
those  drafts  Mr.  Anderson,  on  behalf  of  the  company,  assents.  There 
is  no  objection.  He  takes  it  for  granted  that  Mr.  Tynte,  or  Mr. 
Tynte's  trustees,  as  he  calls  them,  are  putting  the  property  up  for  sale 
through  Messrs.  Farebrother,  so  as  to  get  the  most  for  it,  and  prob- 
ably the  most  has  been  got  for  it  So  it  went  on  with  one  excep- 
tion, with  respect  to  all  the  conveyances,  amounting  to  no  less  than 
forty  in  number.  Of  course,  those  deeds  were  all  prepared  by  the 
respective  ptTrchasers.  I  may  observe  that  on  one  occasion,  when 
Messrs.  Baker  asked  the  solicitors  of  the  company  to  give  a  general 
consent  to  all  the  deeds  which  should  from  time  to  time  be  sub- 
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mitted  for  their  approval,  they  answered  that  the  board  declined  to 
authorize,  in  the  dark,  an  assent  to  any  conveyance  which  they  had 
not  previously  approved  of.  I  dare  say  they  had  no  intention  of 
raising  any  difficulty  about  the  sales,  and  that  they  intended  only 
to  say  we  do  not  consider  ourselves  bound  to  any  thing;  we  wish  to 
give  you  every  facility,  but  it  must  be  a  consent  pro  hoc  vice.  So 
matters  proceeded  down  to  the  month  of  July,  1849.  A  great  num- 
ber of  conveyances  were  assented  to  from  time  to  time,  all  maldng 
,  the  purchase-money  payable  to  the  prior  incumbrancers.  At  that 
time  a  sum  nearly  sufficient  had  been  received  to  satisfy  the  incum- 
brancers prior  to  that  of  the  Reversionary  Company,  and  in  that 
state  of  things  an  application  was  made  by  Messrs.  Baker,  as  the 
solicitors  of  the  vendors,  to  Messrs.  Beavan  and  Anderson,  asking 
leave  to  retain  a  sum  of  mone^  towards  the  expenses  of  the  sale.  So 
far  as  I  can  see  that  was  the  nrst  time  that  any  suggestion  had  been 
made  to  Messrs.  Beavan  and  Anderson  on  the  subje^  of  the  costs  of 
these  sales,  or  that  any  thing  had  occurred  to  lead  them  to  suppose 
that  the  costs  were  to  be  borne^by  any  other  person  than  the  person 
who  had  created  the  incumbrances,  or  the  plaintifis  claiming  under 
him.  Whatever  was  said  in  the  year  1849,  or  after  the  sales  in  1848, 
is  unimportant,  except  so  far  as  it  may  throw  light  on  what  had  been 
done  or  said  prior  to  those  sales ;  for  that  purpose  it  might  be  impor- 
tant, but  certainly  the  letter  of  July,  1849,  does  not  lead  to  the  infer- 
ence that  the  plaintiffs  had  been  up  to  that  time  acting  on  the  notion 
that  they  were  to  have  the  costs  of  the  sale  in  priority  to  the  incum- 
brance of  the  Reversionary  Company ;  nor,  indeed,  that  any  thing  had 
been  done  at  a  previous  stage  sanctioning  that  which  was  then  asked 
for ;  it  seems  to  be  a  thing  for  the  first  time  brought  to  the  attention 
of  Messrs.  Beavan  and  Anderson.  They  are  in  that  letter  informed 
that  an  arrangement  had  been  entered  into  for  enabling  the  trustees 
for  sale  to  retain  out  of  the  purchase-moneys  yet  to  be  received  for 
lots  already  sold  4,000iL  on  account  of  the  trust  expenses,  which  was 
to  be  applicable  to  the  payment  of  the  costs  of  the  sales  generally, 
including  the  costs  of  the  Reversionary  Company.  On  the  23d  July, 
1849,  Messrs.  Beavan  and  Anderson,  by  letter,  signify  a  refusal  on 
the  part  of  the  company  to  assent  to  such  an  appropriation  of  the 
purchase-money.  I  am  of  opinion,  therefore,  that  up  to  that  time 
there  was  nothing,  as  I  have  already  stated,  to  bind  them  to  assent 
to  the  sales  which'  had  taken  place ;  and  even  if  I  were  wrong  about 
that,  I  am  clearly  of  opinion  that  there  was  not  any  thing  to  Mod 
them  to  allow  the  purchase-money  to  go  iii  discharge  of  any  costs,  or 
in  any  other  way  than  first  of  all  in  liqmdating  the  prior  incombtaiioes, 
and  then  in  liquidating  their  own. 

Thus  matters  stood  at  that  time.  All  that  passed  afierwaids  is 
quite  unimportant,  unless  there  be  something  from  wfaieh  it  can  be 
inferred  (in  spite  of  the  interpretation  which  the  previoos  letters  and 
conduct  of  the  parties  have  led  me  to  form)  that  the  Beversionarf 
Company  did  assent  to  the  sale  and  the  appropriatioo  of  the  porebase' 
money  as  contended  for  by  the  plaintins.  Withooi  g^nj^  'fto  aO 
the  details  of  the  case,  I  conceive  there  is  notbiog  at  all  lo  the  afl« 
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of  the  statates,  granted  by  the  letters-patent  of  her  Majesty,  was  in 
precisely  the  same  terms  as  the  41st  chapter  of  the  statates  of  Qaeen 
Elizabeth. 

The  petition  then  stated  that,  on  the  27th  April,  1853,  the  ReT.  A¥. 
Hepworth  Thompson,  M.  A.,  then  one  of  the  fellows  of  the  college, 
was  elected  Regius  Professor  of  Greek  in  the  university,  and  on  the 
11th  June  following,  was,  at  his  own  request,  duly  sworn  in  and  ad- 
mitted to- the  office  of  Regius  Professor  of  Greek  by  the  vice-master 
of  the  college,  and  had  since  been  instituted  to  the  canonry  in  the 
Cathedral  Church  of  Ely,  and  that  he  now  held  the  office  of  Regios 
Professor  of  Greek  in  the  university,  and  the  caponry  so  annexed 
thereto. 

The  petition  submitted  that  the  said  W.  H.  Thompson,  upon  his 
admission  to  the  office  of  Regius  Professor  of  Greek  in  the  said  Uni- 
versity, ceased  to  be  a  fellow  of  the  said  college.  The  petition  then 
stated  that  the  master  and  seniors  of  the  college,  who,  by  the  last- 
mentioned  statutes,  were  the  governing  body  of  the  college,  had,  bow* 
ever,  continued  to  treat  W.  H.  Thompson  as  an  actual  fellow  of  the 
college,  and  that  be  continued  to  receive  the  allowances  and  pay- 
nients  out  of.  the  college  revenues  to  which  he  would  be  entitled  if 
he  had  not  been  elected  and  admitted  to  the  professorship  ;  that,  at 
the  annual  election  of  fellows  in  October,  1853,  at  which  all  vacant 
fellowships  were  required  to  be  filled  up,  such  vacant  fellowships 
were  filled  up ;  but  that  W.  H.  Thompson's  fellowship  was  not  in- 
cluded in  the  number,  there  being  seven  fellowships  vacant  indepen- 
dently of  W.  H.  Thompson's  fellowship. 

The  petition  then  stated  that  the  eight  senior  fellows  of  the  college 
received  a  double  dividend,  and  the  eight  fellows  next  to  them  in 
seniority  also  received  a  larger  amount  than  the  ordinary  dividend  of 
the  fellows  below  them ;  that,  in  the  month  of  November,  1853,  a  va- 
cancy occurred  in  the  number  of  senior  fellows  of  the  college,  and 
that,  on  the  26th  of  November,  1853,  the  masters  and  seniors  of  the 
college  elected  W.  H.  Thompson  as  a  senior  of  the  college,  to  supply 
the  vacancy  in  the  office,  and  that  on  the  following  day  he  viras  sworn 
to  the  said  office ;  that,  in  consequence  of  W.  H.  Thompson  being 
allowed  by  the  master  and  seniors  to  retain  his  fellowship,  the  peti- 
tioner, who  was  then  seventeenth  fellow,  was  postponed  in  his  sue* 
cession,  not  only  to.  such  increased  dividend,  but  to  college  livings,  to 
which  the  fellows  succeed  according  to  their  standing  in  the  college, 
and  to  other  advantages  dependent  on  seniority  of  standing  in  the 
college. 

The  petition  prayed  a  declaration  that  W.  H.  Thompson,  upon  his 
admission  to  the  office  of  Regius  Professor  of  Ghreek  in  the  university, 
ceased  to  be  a  fellow  of  the  college,  and  that  his  election  and  admis- 
sion as  a  senior  fellow  of  the  college  was  irregular  and  void. 

The  affidavit  of  the  Rev.  W.  H.  Thompson  stated  that,  accord- 
ing to  his  belief,  the  letters-patent  of  Charles  the  Second  were  not 
issued  at  the  instance  or  request  of  Trinity  College ;  that  a  letter-pat- 
'  eut  accepted  by  the  universitfy  or  if  not  formally  accepted,  which  had 
been  acted  upon  by  the  university,  had  the  same  force  and  validity 
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as  a  statute  of  the  nniversity ;  that  since  the  letters-patent  of  Charles, 
the  41st  statute  of  Elizabeth  had  never  been  enforced  so  far  as  regard- 
ed the  number  of  lectures  thereby  prescribed,  or  the  removal  of  a  fel- 
low from  another  college  to  Trinity  College,  in  case  of  such  last- 
mentioned  fellow  having  been  elected  to  either  of  the  three  professor- 
ships ;  or  as  regards  the  depriving  a  fellow  of  Trinity  College  of  his 
emoluments  in  consequence  of  his  election  to  either  of  the  professor- 
ships of  Hebrew  or  Greek ;  that  he  had  accepted  the  professorship  of 
Greek,  in  the  belief  that  it  would  only  be  compulsory  on  him  to  per- 
form the  duties  prescribed  by  the  letters-patent  of  Charles,  and  that 
be  should  retain  the  emoluments  of  his  fellowship,  and  that  he  there- 
fore had  resigned  the  office  of  tutor,  the  net  emoluments  of  which 
exceeded  1,200^  per  annum. 

From  the  affidavit  of  the  Rev.  W.  Whewell,  it  appeared  that  in 
1540  King  Henry  the  Eighth  founded  five  public  lectureships ;  namely, 
one  of  divinity,  one  of  Greek,  one  of  Hebrew,  one  of  civil  law,  and  one 
of  physic,  and  endowed  them  with  a  perpetual  stipend  of  40/.  each ;  that 
ever  since  they  had  respectively  continued  to  lecture  in  the  university 
schools,  and  that  all  members  of  the  university  had  an  equal  right  of 
attending  the  lectures ;  that  Trinity  College  was  founded  in  1546 ;  that 
in  the  same  year  King  Henry  the  Eighth  granted  divers  manors,  lands, 
&C.,  to  Trinity  College,  which  body  thereupon  undertook  to  defray 
the  stipends  of  the  three  Begins  Professors  of  divinity,  Greek,  and 
Hebrew;  that  statutes  for  the  government  of  the  university  were 
granted  by  Edward  the  Sixth  in  1549,  and  contained  provisions  re- 
specting the  lectures  on  theology,  Greek,  and  Hebrew ;  that  statutes 
for  the  government  of  Trinity  College,  based  on  the  preceding  statutes 
of  Edward  the  Sixth  were  prepared  about  1554,  whereby  it  was  pro- 
vided that  the  professorships  of  divinity,  Greek,  and  Hebrew,  should 
be  appointed  not  by  the  crown  but  by  the  Vice-Chancellor  and  mas- 
ters ol  the  four  principal  colleges,  and  the  two  senior  fellows  of  Trinity 
College ;  that  Queen  Elizabeth,  in  the  first  and  twelfth  years  respec- 
tively of  her  reign,  granted  a  body  of  statutes  to  the  university,  con- 
taining various  provisions  respecting  the  public  lecturers  of  theolo^, 
Ghreek,  and  Hebrew,  and  the  attendance  of  members  of  the  university 
at  their  lectures ;  that  in  the  second  year  of  her  reign,  a  body  of  stat- 
utes was  granted  to  Trinity  College,  which  were  accepted  and  have 
been  acted  upon,  with  certain  exceptions,  ever  since,  up  to  the  year 
1844 ;  that  the  letters-patent  of  Charles  the  Second  were  not  issued 
at  the  request  of  Trinity  College ;  that  there  was  on  the  back  of  such 
letters- patent  the  following  indorsement:  ^'A  patent  granted  unto 
the  divinity,  Hebrew,  and  Greek  lecturers  in  the  university.  Has- 
tings." That,  after  the  issue  of  the  letters-patent  of  Charles  the  Second, 
they  were  acquiesced  in  and  acted  upon  by  all  persons  to  whom  the 
same  referred,  and  that  divers  fellows  of  Trinity  College  had  sub- 
sequently been  elected  and  admitted  to  the  professorships,  and  con- 
tinued to  receive  the  livery  and  stipend,  and  all  other  emoluments 
receivable  in  right  of  the  fellowship. 

The  affidavit  stated  that,  in  the  year  1843,  the  master  and  seniors 
of  Trinity  College  prepared  a  draft  of  statutes  for  the  government  ot 
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the  college,  and  founded  on  the  statutes  of  Queen  Elizabeth^  and 
preserving  the  order  and  greater  part  of  the  provisions  thereof,  bat 
^embodying  therein  certain  alterations  and  amendments  made  from 
time  to  time  by  letters-patent  granted  by  the  crown  at  the  prayer  of 
the  college,  and  proceeded :   '^  I,  and  the  eight  seniors  for  the  time 
being,  did  not  alter  the  41st  chapter,  as  contained  in  the  statutes  of 
Queen  Elizabeth,  by  consolidating  therewith  the  provisions*  of  the 
letters-patent  of  King  Charles  the  Second,  because  we  conceived  that 
application  for  such  a  revised  and  amended  statute  ought  not  to  be 
made  to  the  crown  by  the  college  alone,  without  the  concurrence  of 
the  university,  and  because  we  considered  that  the  consent  of  the 
university  to  make  a  joint  application  for  such  revised  statute  could 
not  be  obtained  without  great  delay,  a  belief  justified  by  the  fact, 
that  the  draft  of  a  revised  body  of  statutes  for  the  university,  though 
it  has  been  for  several  years  under  the  consideration  of  the  universi^, 
has  not  yet  been  presented  to  the  crown  for  its  approbation  and  con- 
sent.    In  the  draft  so  prepared  by  me  and  the  seniors,  no  alteration 
whatever  was  made  in  the  said  41st  chapter  of  the  statutes ;  and  it 
was  not  my  intention,  nor  as  I  believe  the  intention  of  the  senior  fel- 
lows of  the  college,  for  the  time  then  being,  to  make  or  to  attempt  to 
make  any  change  whatever  in  the  emoluments,  duties,  or  situation 
of  the  three  public  lecturers,  as  regulated  by  the  41st  chapter,  taken  in 
conjunction  with  and  modified  by  the  letters-patent  of  Charles  the 
Second ;  and  on  the  contrary  it  was  my  intention,  and  as  I  believe 
the  intention  of  the  eight  senior  fellows  for  the  time  being,  of  the  col- 
lege, (with  all  of  whom  I  had  frequent  communications  respecting 
the  preparation  of  the  draft,  in  preparing  the  same  in  the  terms  which 
were  ultimately  adopted  and  ratified  by  her  present  Majesty,)  to  leave 
entirely  unchanged  and  without  any  variation  whatever,  all  the  emolu- 
ments, rights,  advantages,  as  well  as  the  duties  secured  to,  or  imposed 
upon  the  three  public  lecturers  by  the  41st  chapter,  as  modified  by  the 
letters-patent  of  Charles  the  Second.     And  we  did  not,  either  in  con- 
sequence of  two  canonries  of  the  Cathedral  Church  of  Ely,  by  the  act 
passed  in  the  fourth  year  of  her  present  Majesty,  intituled  'An  act  to 
carry  into  effect,  with  certain  modifications,  the  report  of  the  commis- 
sioners of  ecclesiastical  duties  and  revenues,'  having  been  directed  to 
be  annexed  and  united  to  the  Regius  professorships  of  Hebrew,  and 
Greek  or  for  any  other  reason  whatever,  intend  to  deprive  any  fellow 
of  Trinity  College,  who  might  thereafter  be  appointed  Regius  Profes- 
sor of  Greek,  or  Hebrew,  of  his  right,  under  the  letters-patent  of 
Charles  the  Second,  to  retain  the  emoluments  and  advantages  of  his 
fellowship  or  in  any  other  way  to  alter,  or  affect  the  rights  or  duties 
of  the  three  Regius  professors  of  divinity,  Greek,  and  Hebrew,  or  any 
of  them ;  and  at  the  time  when  the  draft  containing  the  41st  chapter 
unaltered  was  agreed  to  by  myself  and  the  eight  seniors,  and  at  the 
time  when  the  revised  statutes  (granted  and  ratified  by  the  letters- 
patent  of  her  present  Majesty)  were  received  and  accepted  by  us,  I 
conceived  that  the  words  <  patre  nostro  charissimo,'  being  retained  in 
the  statute  immediately  after  the  words  <  Rege  Henrico  Octavo,'  and 
the  provisious  of  the  same  statute,  without  the  modifications  intro- 
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duced  bjr  the  letters-patent  of  King  Charles  the  Second,  being  in  many 
respects  burdensome,  unsuitable,  and  even  absurd  if  applied  to  the 
present  time,  it  would  evidently  be  the  intention  of  the  letters-patent 
of  her  present  Majesty,  not  to  reenact  the  41st  chapter  as  of  the  present 
time,  but  to  retain  it  merely  as  modified  by  the  subsequent  letters-pat- 
ent of  Charles  the  Second,  which  I  then  believed  and  still  believe  to 
be  equivalent  to  a  statute  of  the  University  of  Cambridge,  and  not  to 
be  a  statute,  or  ordinance  for  the  government  of  Trinity  College  only, 
and  therefore  irrevocable,  without  the  consent  of  the  university.  And 
I,  and  as  I  believe  the  seniors,  retained  the  words  ^patre  nostro  charis- 
simo,'  intentionally  in  the  draft,  in  order  to  mark  more  strongly  that 
the  said  statute  was  to  be  considered  as  taking  effect  from  the  time 
when  it  was  originally  granted  and  was  subject  to  the  alterations 
made  by  the  letters-patent  I  believe  that  if  all  the  provisions  of  the 
41st  chapter,  unmodified  by  such  letters-patent,  were  strictly  enforced, 
it  would  not  be  possible, to  find  duly  qualified  persons  who  would 
accept  the  office  of  Regius  Professor  of  Greek  or  Hebrew,  or  even 
divinity.  I,  and  the  eight  senior  fellows  of  the  college  for  the  time 
being,  taking  into  consideration  the  facts  I  have  stated,  with  respect  • 
to  the  grant  of  the  body  of  statutes  by  her  present  Majesty,  and  the 
power  x^onferred  upon  us  to  interpret  the  statutes  by  the  46th  chapter 
thereof,  decided,  shortly  after  the  Rev.  W.  H.  Thompson  was  elected 
and  admitted  Regius  Professor  of  Greek,  that  his  fellowship  had  not 
thereby  become  vacant,  and  subsequently  he  was  reckoned  as  enti- 
tled to  the  same  dividend  or  share  of  the  surplus  revenues  of  the  col- 
lege, and  all  the  usual  emoluments  and  advantages  of  a  fellow  of  the 
college,  as  if  he  had  not  been  elected  and  admitted  such  Regius  Pro- 
fessor." 

The  4l8t  statute  of  Elizabeth  contained  the  following  passage: 
^<  Hnjus  statuti  unum  exemplar  sit  inter  statuta  dicti  Collegii,  et 
alteram  in  libro  de  statutis  Academiee  descriptum."  The  letters- 
patent  of  Charles  the  Second  were  not  embodied  in  the  statutes 
either  of  Trinity  College  or  the  University.  Dr.  Feme  was  the  Vice- 
Chancellor,  and  also  Master  of  Trinity  at  the  time  when  the  letters- 
patent  were  granted ;  and  (whether  owing  to  that  circumstance  or 
otherwise  it  did  not  appear)  the  letters-patent  themselves  were  pre- 
served in  the  college  Ixeasury. 

Various  portions  of  the  statutes  of  Elizabeth  were  commented 
upon  in  the  course  of  the  argument ;  but  as  the  particular  passages 
which  have  most  bearing  on  the  question  are  cited  in  the  judgment, 
it  has  been  deemed  unnecessary  to  make  any  further  allusion  to  them 
either  in  the  statement  or  argument. 

Bolt  and  Demsony  in  support  of  the  petition. 

Any  statute  affecting  to  deal  with  the  constitution  of  a  college 
must  be  assumed  to  be  a  college  statute;  but  w^e  submit,  that 
whether  the  letters-patent  of  Charles  be  regarded  as  a  college  statute 
or  not,  the  same  result  will  follow ;  in  the  former  case,  cadU  questto^ 
and  in  the  latter  they  must  be  held  to  be  repealed,  at  least  so  far  as 
they  were  binding  on  the  college.  It  surely  is  not  incompetent  tor 
VOL.  xxvn*  38 
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one  corporation,  though  sabject  jointly  with  another  to  certain  rules, 
to  make  by-laws,  the  effect  of  which  will  be  binding  on  itself :  thus, 
for  instance,  while  there  is  nothing  to  prevent  a  member  of  St.  John's 
being  a  fellow  of  Trinity,  yet  Trinity  might  make  rules  and  by-laws 
which  would  have  the  effect  of  excluding  a  member  of  St.  John's  from 
holding  the  fellowship  and  continuing  a  member  of  St  Jobn's.  In 
the  present  instance,  the  respondent  dearly  and  voluntarily  accepted 
the  office  long  after  the  passing  of  the  Act  3  &  4  Vict.  c.  113,  and 
he  cannot  be  heard  to  say  that  he  is  not  bound,  and  that  the  canoory 
has  been  forced  upon  him.  The  mere  fact  that  the  recent  statutes 
granted  by  her  Majesty  were  accepted  by  the  master  in  a  different 
sense  than  that  which  their  language  plainly  imports,  cannot  alter 
their  effect 

Baily  and  De  Gex,  for  the  respondent,  the  Reverend  W.  H. 
Thompson. 

It  is  clear  that  the  professorships  were  university  offices,  involving 
the  discharge  of  duties  to  the  university  at  large,  and  open  to  the 
competition  of  all  the  colleges,  and  in  existence  previously  to  the 
foundation  of  Trinity  College ;  the  professors  were  appointed  not  by 
Trinity  College  alone,  but  by  the  whole  university ;  the  stipends 
for  these  professorships  were  in  the  first  instance  provided  by  the 
crown ;  and  though  the  payment  was  subsequently  mad^  by  the 
college,  yet  it  was  only  because  the  lands  originally  chargeable  with 
such  stipends  were  granted  to  them  by  the  crown.  The  statutes  of 
Elizabeth,  as  well  as  the  letters-patent  of  Charles,  were  clearly  univer- 
sity statutes ;  a  copy  of  the  former  was  expressly  directed  to  be  kept 
in  the  archives  of  the  university,  and  the  latter  was  specially  indorsed 
as  granted  to  the  lecturers  in  the  university ;  they  were  neither  of 
them  addressed  to  Trinity  College  alone,  but  to  every  one  who  was 
or  could  be  interested.  We  submit,  that  the  letters-patent  of  her 
Majesty  are  only  applicable  to  the  repcEd  of  the  statutes,  ordi- 
nances, and  decrees  for  the  government  of  the  college,  and  it  was 
altogether  without  the  scope  of  the  college's  authority  to  deal  with 
the  letters-patent  of  Charles,  affecting  as  they  did  university  offices. 
The  petition  prays  a  declaration  that  Mr.  Thompson  ceased  to  be 
a  fellow  on  his  acceptance  of  the  professorship;  that  certainly 
cannot  be  granted,  as  the  41st  statute  especially  contemplates  the 
resumption  of  the  fellowship,  with  all  its  emoluments,  on  vacating  the 
professorship ;  and,  inasmuch  as  the  clause  as  to  the  retention  of  the 
name  only  of  a  fellow,  does  not  expressly  point  at  a  loss  of  seniority, 
or  to  a  forfeiture  of  the  surplus  dividends,  it  ought  not  by  implication 
to  receive  such  a  construction. 

Malim  and  Birkbeck,  for  Trinity  College. 

The  canonry  not  having  in  fact  been  added  to  the  professorship 
for  a  period  of  upwards  of  nine  years  after  the  passing  of  the  Act  3 
&  4  Vict  c.  113,  had  the  incumbent  of  the  canonry  lived  for  ninety 
years,  it  follows,  according  to  the  construction  of  the  petitioner,  that 
the  professorship  of  Greek  would  have  had  no  other  emoluments  in 


COURTS  OF  CHANCERY,  1864.       447 

*Ex  parte  Edleston. 

respect  of  that  professorship  than  40^  a  year  daring  the  whole  period 
of  the  then  emsiing  incumbency.  The  petitioner  took  bis  fellowship, 
subject  to  those  above  him  obtaining  the  Begins  professorship  of 
Greek,  and  while  the  letters-patent  of  Charles  were  in  existence,  how 
can  he  nnder  these  circumstances,  and  in  this  form  of  proceeding,  be 
heard  to  complain  ?  In  the  46th  statute  is  the  following  clause :  <^  Si 
quid  ambigui  in  his  statutis  reperiatur  id  judicio  Magistri  et  raajoris 
partis  octo  Seniorum  semper  dirimatur."  It  follows,  therefore,  that 
the  interpretation  put  on  these  statutes  by  the  master  and  senior 
fellows,  acting  on  their  honest  apprehension,  must  be  assumed  to  be 
correct;  nor  indeed  would  their  decision,  under  such  circumstances, 
be  disturbed  by  any  visitor ;  Case  of  Queeris  CoUegCy  Jacob,  1 ;  see 
p.  37.  The  41st  chapter  of  the  statutes  of  Elizabeth  being  reenacted, 
only  takes  its  place  from  the  time  of  Elizabeth,  and  leaves  the  letters- 
patent  of  Charles  unaffected ;  Shipman  v.  Henbestj  4  Term  R.  109 ; 
see  p.  114 ;  Williams  v.  Rougheedge^  2  Burr.  747 ;  Baylif  v.  Murin^ 
Vent.  244.  On  an  analogous  principle,  where  a  will  has  been  revoked 
by  one  codicil  and  reexecuted  by  another,  the  latter  has  not  the 
effect  of  repealing  the  revoking  codiciL 

RoU^  in  reply,  waived  so  much  of  the  prayer  of  the  petition  as 
sought  a  declaration  that  the  respondent  ceased  to  be  a  fellow  on 
acceptance  of  the  professorship,  and  asked  a  declaration  that,  in  that 
event,  he  ceased  to  be  a  fellow  except  in  name  only,  and  as  a  conse- 
quence, that  he  should  be  excluded  from  the  seniority  or  perception 
of  any  share  in  the  revenues  of  the  college.  He  submitted  that  neither 
the  mode  of  electing  the  professors  nor  the  fact  of  the  professors 
having  duties  to  discharge  to  the  university,  constituted  them  officers 
of  the  universitv ;  and  that,  as  to  the  professorships  being  open  to 
members  of  all  colleges,  this  was  common  ground,  though,  if  a 
fellow  of  another  college  were  elected  professor,  the  petitioner's  con- 
tention would  be  most  reasonable.  He  also  submitted  that  there 
was  no  evidence  whatever  that  the  statutes  of  Elizabeth  or  Charles 
were  entered  as   university  statutes  in  the  books  of  the  university. 

The  Lord  Chancellor,  (Lord  Cranworth.)  Though  this  is 
a  very  important  case,  it  lies  in  a  narrow  compass ;  from  the  time 
it  has  occupied  in  argument,  I  have  been  able  to  turn  the  matter 
over  in  my  mind,  and  feel  competent  and  warranted  to  deal  with 
the  question  now,  and  I  may  here  observe  that  it  is  a  question  on 
which  I  entertain  no  doubt  whatever.  It  comes  before  me  as  called 
on  to  advise  her  Majesty  on  a  petition  presented  by  one  of  the  fel- 
lows of  Trinity  CoUege,  praying  a  declaration  that  Mr.  Thompson 
upon  his  admission  to  the  office  of  Regius  Professor  ceased  to  be  a 
fellow  of  the  college,  and  that  his  election  and  admission  to  be  senior 
fellow  was  void.  Under  no  circumstances  could  the  application  to 
that  extent  be  just;  but  that  can  be  corrected  by  introducing  the 
words  of  the  41st  chapter  of  the  statutes  of  Elizabeth.  It  is  <^^^ 
that,  looking  at  the  college  statutes  of  1844,  which  in  terms  ^J^^^^\ 
that  41st  chapter,  if  we  are  to  be  guided  by  them,  the  peUtioner 
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right  ia  his  contention,  and  that  Mr.  Thompson,  by  hb  acceptance  of 
the  Regius  professorship,  became  <*  Socias  nomine  tantum." 

The  only  question  is  as  to  whether  these  statutes  exclusively  regu- 
late the  rights  of  the  parties.  There  can  be  no  doubt  but  that  the 
crpwn  being  visitor  of  Trinity  College,  the  college  might,  by  surrender 
of  its  statutes  or  charter,  obtain  new  statutes,  subject  to  any  trust  that 
.  might  be  engrafted  on  them.  The  college  did  that  in  1844,  and  new 
statutes  were  granted.  By  those  statutes,  Mr.  Thompson,  being 
elected  Greek  Professor,  would  cease  to  be  a  fellow,  except  in  name 
only.  Have  those  statutes  that  effect  or  not  ?  It  is  said  they  have 
not,  for  these  reasons.  The  origin  of  the  professorship  was  in  the 
time  of  Henry  the  Eighth,  who  founded  five  professorships  at  Oxford 
and  five  at  Cambridge.  With  three  only  of  the  latter  have  we  any 
thing  to  do,  namely,  the  professors  of  Ghreek,  Hebrew,  and  divinity. 
Certain  property  belonging  to  the  crown  from  the  Abbey  of  West- 
minster was  charged  with  the  expense  of  maintaining  these  professor- 
ships ;  and  afterwards  the  stipulation  was,  that  Trinity  College,  the 
property  having  been  made  over  to  them,  should  pay  40/.  a  year  as  a 
stipend  to  each  of  these  three  professors. 

So  that  matter  stood  until  the  reign  of  Elizabeth,  when  a  new  body 
of  statutes  was  granted,  which,  subject  to  the  exception  to  which  I 
shall  advert,  have  governed  the  college  down  to  a  recent  period,  and 
in  those  statutes  was  a  regulation  as  to  electing  the  professors,  and 
the  payment  of  a  stipend  of  40/.  a  year  out  of  the  college  revenues. 
It  was  made  part  of  that  regulation,  the  election  not  being  by  the 
college,  but  by  the  master  and  two  senior  fellows,  joined  with  the 
Vice- Chancellor  and  three  other  functionaries  of  the  university  (that 
is,  three  electors  in  the  college,  and  four  out  of  the  college,)  that  if 
any  fellow  should  be  elected  to  any  one  of  the  professorships,  be 
should  cease  to  be  a  fellow :  he  was  to  retain  the  name  only ;  if  he 
ceased  from  any  cause  to  be  a  professor,  he  was  to  be  restored  to 
his  rights  of  fellow ;  if  he  was  a  senior  fellow,  he  was  to  cease  to  be 
so  except  in  name,  retaining,  however,  some  small  advantages  «-  the 
right  of  having  a  sizar  as  an  attendant,  and  his  chambers  -~  cubicu- 
lum.  If,  then,  Mr.  Thompson  had  lived  in  the  reign  of  Queen  Eliza- 
beth and  not  in  the  reign  of  Queen  Victoria,  he  would  have  lost  his 
fellowship,  and  would  have  had  his  40/.  a  year.  Why  is  that  not  to 
be  so  now  ?  for  the  41st  chapter  of  the  present  statutes  contains  the 
same  words  as  that  of  Elizabeth,  retaining  even  inaccuracies,  such  as 
speaking  of  Henry  the  Eighth  as  ^  our  late  father,"  though  the  per- 
son speaking  is  her  present  Majesty.  What  is  said,  however,  in 
answer  is,  that  between  the  statutes  of  Elizabeth  and  those  of  Vic- 
toria there  were  granted  letters-patent,  bv  Charles  the  Second,  which 
altered  the  then  existing  regulations,  ancl  made  certain  provisions  for 
the  benefit,  not  of  Trinity  College  alone,  but  of  the  whole  university; 
and  that  no  statute  ordained  for  the  government  of  the  college  can 
affect  the  rights  of  the  university.  Let  us  see  how  this  is.  I  assume 
it  to  be  clear  that,  by  the  statutes  of  Elizabeth,  Mr.  Thompson  would 
have  lost  his  fellowship,  subject  to  the  trifling  advantages  already 
alluded  to.     Is  that  altered  by  the  letters-patent  of  Charles  the  Seo- 
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ond  ?  Those  letters-patent,  reciting  the  41st  chapter  of  the  statutes 
of  Elizabeth,  proceed  to  say :  ^  Nos  igitur  hominum  academicomm 
prsesertim  publicoram  in  academia  professoram  commodis  prospicere 
cupientes  ex  snprema  nostrft  rigia  potestate  certa  scientia  et  raero 
inotu  dictas  clausnlas  seu  sentefitias  superius  a  nobis  recensitas  an- 
nuUanus  et  cassamus  in  quantum  concernunt  prcescriptum  ilium 
numerum  lectionum  et  sodalitii  amissionem.  Et  quo  esquior  sit 
inter  mercedem  et  laborem  proportio  statuimus  quod  Socius  dicti 
nostri  coUegii  si  electus  sit  ad  locum  Lectorum  linguae  Hebraicce  vel 
Grsecae  (nam  Theologiae  professorem  excipimus  propter  annexum 
satis  opimum  sacerdotium)  non  tenebitur  ex  hoc  tempore  sodalitium 
suum  deponere."  Supposing  it  had  stopped  there,  the  statutes  of 
Trinity  College  would  undoubtedly  have  to  be  read  from  that  time 
as  if  there  were  no  provision  in  them  for  the  loss  of  the  fellowship. 

What,  however,  is  the  meaning  of  that  instrument,  and  how  is  it 
affected  by  the  letters-patent  of  her  present  Majesty  confirming  the 
revised  statutes  and  revoking  all  other  statutes  and  ordinances  of 
the  college  ?  Mr.  Malins  pressed  on  me  language  supposed  to  have 
fallen  from  Lord  Eldon  in  the  case  of  Queen's  College,  Jacob,  I ;  see 
p.  37,  which,  however,  I  have  not  been  able  to  apply  to  the  present 
case,  to  the  effect  that,  in  construing  the  statutes  of  a  college  as  visitor, 
I  must  look  at  them  in  a  more  liberal  way  than  if  construing  a  statute 
at  law  or  in  equity.  This  I  felt  at  the  time  I  could  not  assent  to. 
My  duty  in  construing  a  college  statute  or  other  instrument,  is  to 
find  out  the  meaning  of  the  words  used,  and  the  meaning  must  be 
collected  in  the  same  manner  in  the  one  case  as  in  the  other.  Neither 
do  I  assent  to  my  having  a  right  to  look  to  extrinsic  evidence  in  any 
other  way  than  is  usually  done.  The  intention,  then,  of  the  letters- 
patent  of  Charles,  was  to  place  the  professors  of  Hebrew  and  Ghreek 
in  the  same  position  as  if  the  disabling  clause  in  the  4l8t  chapter  had 
not  existed.  I  much  question  if  the  grant  of  the  letters-patent  was 
any  thing  more  than  an  act  of  that  dispensing  power  which  at  that 
time,  either  rightly  or  wrongly,  was  exercised  by  the  sovereign,  and 
whicH,  in  the  case  of  universities,  led  to  those  great  constitutional 
questions  which  took  place.  Lord  Eldon  alluded  to  thb  in  the  case 
of  Queen's  College,  Jacob,  1 ;  see  p.  37,  as  having  been  very  nsnal, 
and  I  cannot  but  think  that  this  was  merely  an  exercise  of  royal 
power  to  render  unnecessary  the  compliance  with  the  provisions  of 
the  previous  statute.  I  do  not,  however,  think  this  important,  for  if 
the  crown  had  made  a  grant,  and  the  college  had  acquiesced  in  it 
for  two  hundred  years,  this  would  have  been  evidence  enough  to 
show  an  alteration  of  the  original  statute.  What,  however,  is  more 
material  is,  that  it  is  said  that  the  grant  was  in  favor  of  the  univer- 
sity, and  that  therefore  the  crown  could  not  alter  it  without  the  con- 
sent of  the  university,  and  that  the  university  has  never  consented. 
I  confess  I  cannot  come  to  that  conclusion,  and  I  do  not  think  that 
in  any  sense  it  was  a  statute  of  the  university.  It  is  a  statute  ^'**^^ 
the  universitv  has  an  interest  in  seeing  carried  into  effect,  P.^  -^ 
not  understand  in  what  possible  sense  it  is  a  grant  to  the  uni         j- 
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Then,  that  being  so,  what  is  the  effect  of  the  new  statutes  of  1844? 
The  ejOfect  seems  to  be  clear  that  they  in  terms  get  rid  of  the  dispens- 
ing statute  of  Charles ;  for  after  stating  that  the  master,  fellows,  and 
scholars  of  the  college  had  represented  that' Queen  Elizabeth  had 

S'ven  the  body  of  statutes  before  mentioned  or  recited  to  the  college, 
r  the  government  of  the  same,  and  that  divers  of  her  Majesty's  suc- 
cessors had  in  their  care  for  the  said  college  issued  their  letters-patent 
directing  certafai  changes  in  the  said  statutes,  (that  is,  just  as  if  the 
letters-patent  of  Chanes  had  been  here  mentioned,)  and  the  said 
college  had  been  governed  by  the  said  statutes,  so  from  time  to  time 
changed  and  altered,  it  enacts :  ^<  We  do  of  our  especial  grace,  &c., 
revoke  and  make  void  all  statutes,  &c,  made  and  given  for  the  govern- 
ment of  the  said  college,  and  the  respective  members  thereof,  before 
the  date  of  these  presents."  As  far  then  as  the  college  is  concerned, 
there  is,  to  my  mind,  no  doubt  but  that  the  letters-patent  of  Charles 
the  Second  were  by  this  means  annulled.  We  thus  come  to  the 
new  statutes,  embodying  in  terms  the  41st  chapter  of  the  statutes  of 
Elizabeth,  depriving  of  his  office  the  fellow  who  accepts  the  office  of 
Begins  Professor. 

I  asked  in  the  course  of  the  argument  what  was  meant  by  an  uni- 
versity statute,  but  got  no  very  s^itisfactory  answer.  It  was  said  that 
the  rights  of  the  university  would  be  affected  by  getting  rid  of  the 
letters-latent  of  King  Charles,  but  I  do  not  think  so.  It  may  well 
be  that  the  new  statutes  in  no  way  affect  the  obligation  of  the  college 
to  set  in  motion  the  election  of  the  professors.  In  one  sense  the 
university  has  an  interest  in  the  statutes  of  Trinity  College,  and  the 
crown  could  not  relieve  the  college  of  the  duty  of  charging  their 
revenues  with  the  stipend  and  electing  the  professor.  In  that,  sense 
it  is  a  statute  in  which  the  university  has  an  interest,  and  if  the 
crown  had  annulled  the  payment  of  the  40/.  or  the  election  of  the 

!)rofes8or,  the  university  might  have  come  by  scire  fadds  to  have  the 
etters-patent  repealed.  But  what  is  said  is,  that  the  new  regulations 
have  not  given  the  university  so  much  as  they  would  have  had  if  the 
former  letters-patent  had  remained  in  force,  though  in  fact  the  extent 
to  which  the  university  has  an  interest  in  these  professorships  is 
limited  to  a  voice  in  the  election  of  the  professor  and  the  payment  of 
his  stipend ;  but  this  is  no  cause  of  complaint  It  appears  to  me, 
therefore,  to  be  a  matter  admitting  of  no  doubt,  that  the  letters-patent 
of  Charles  the  Second  were  revoked  by  the  letters-patent  of  Victoria, 
and  that  the  matter  must  be  treated  as  if  there  were  no  such  instru- 
ment as  the  former  in  existence. 

What  then  is  the  consequence  ?  The  petition,  as  I  have  already 
observed,  is  wrong,  in  so  far  as  it  prays  that  Mr.  Thompson  on  his 
admission  to  the  professorship  ceased  to  be  a  fellow ;  he  must  remain 
a  fellow  though  in  name  only,  and  must  have  such  benefits  as  are 
granted  by  the  statutes  of  her  present  Majesty.  But  it  is  said,  that 
though  he  is  removed  to  this  extent  from  being  a  fellow,  he  is  still 
entitled  to  seniority  and  entitled  to  a  share  of  the  surplus  dividends. 
I  think  neither  of  these  propositions  tenable.  It  was  argued  that  he 
is  notV^ligible  to  seniority,  because  seniority  is  an  office ;  that  may  or 
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may  not  be  a  valid  argument,  but  what  seems  to  me  to  be  stronger 
is  tbe  language  of  the  11th  chapter  of  the  existing  statutes,  which 
says :  •  '^  Statuimus  porro  et  decernimus,  ut  Seniorum  electio  iittra 
no vem  dies  ad  snmmum  post  locum  vacantem  fiat :  sitque  ista  horum 
eligendornm  forma.  Cum  Senioris  alicujus  vacet  locus  Magister  vel 
eo  absente  Vice-magister  convocatis  in  sacello,  ut  dictum  est,  illis 
Senioribus  qui  reliqui  sunt,  cooptet  in  eum  ccetum  Socium  ilium  qui 
sit  proximo  senior,  &c."  I  cannot  think  that  any  one  Socius  nomine 
iafUum  is  eligible  into  the  seniority,  and  it  is  equally  clear  that  he  is 
not  entitled  to  share  in  the  dividends.  I  think  it  would  be  so  even 
if  there  were  not  the^expressions,  to  which  I  will  now  refer,  at  the  end 
of  the  33d  chapter:  ''Pecunia  autem  quse  supersit  ex  consensu 
Magistri  et  majoris  partis  octo  Seniorum  inter  Magistrum  Socios  et 
Sacellanos  pro  rata  cujusque  portione  juxta  consuetudinem  usu 
jamdiu  receptam  distribuatur."  It  is  thus  the  Magister  Socii  and 
SaceUani^  who  are  to  share ;  but  Mr.  Thompson  cannot  be  in  this 
sense  a  Socius^  for  then  he  would  not  be  a  Socius  nomine  tanium. 
By  this  express  clause  he  is  excluded,  even  if  on  a  more  general  view 
of  the  matter  he  was  not,  from  the  benefits  of  the  fellowship,  and 
among  them  seniority,  and  any  share  of  the  surplus  dividends. 

I  anive  at  this  conclusion  with  as  little  doubt  as  I  ever  felt  on  any 
subject,  though  with  some  reluctance,  as  it  may  be  at  variance  with 
the  interests  of  learning  and  literature,  and  with  what  was  the  inten* 
tion  of  the  coUege.  I  have,  however,  only  one  straightforward  course 
to  follow. 

One  matter  remains,  that  of  costs,  on  which  it  appears  to  me  I 
ought  to  do  as  Lord  Eidon  did  in  the  case  of  Queen's  College,  Jacob, 
1,  und  other  similar  cases  before  him.  I  think  it  was  right  that  this 
question  should  have  been  brought  here,  and  the  costs  of  all  parties 
will  therefore  be  borne  by  the  college. 


Dawson  v.  Jay  ;  A  re  Mary  Jay  Dawson,  an  InfanU 

April  1  and  3,  1854. 

Infant — Jurisdiction  of  Lord  Chancellor  as  to  Infant  Ward  going  out 

of  England. 

Although  the  court  will  under  special  circumstances  allow  an  infant  ward  to  go  out  of  the 
jurisdiction,  yet  it  will  not  compel  the  removal  of  an  infant  ward  out  of  the  jurisdiction. 

An  infant,  being  a  British  subject  and  also  an  American  citizen,  and  haying  lost  both  father 
and  mother,  was  brought  over  to  England  from  the  United  States,  where  her  property  was 
situated,  by  a  paternal  aunt  with  whom  she  resided ;  an  application  was  then  made  bv  a 
maternal  aunt,  who  had  been  appointed  her  guardian  by  the  court  in  America,  to  hare  tn 
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cnstod/  of  the  infant  delivered  to  her  with  the  yiew  of  taking  the  infant  back  to  America. 
The  liord  Chancellor  refhsed  to  interfere,  being  of  opinion  that  he  had  no  right  to  make 
such  an  order,  even  if  on  other  grounds  he  had  thought  proper  to  accede  to  the  applica- 
tion. 

This  was  an  application  on  behalf  of  Mary  Jay  Dawson,  an  infant 
of  the  age  of  eleven  years,  suing  by  W.  Mac  Donald,  her  uncle  and 
next  friend,  to  discharge  a  certificate  made  in  the  cause  and  matter 
by  the  chief  clerk  of  Vice-Chancellor  Stuart,  which  had  been  approved 
by  his  Honor,  the  effect  of  which  was  to  direct  Miss  Mary  Ann  Daw- 
son, one  of  the  paternal  aunts  of  the  infant,  and  with  whom  the 
infant  was  living  in  this  country,  to  deliver  up  the  custody  of  the 
infant  to  Miss  Elizabeth  Clarkson  Jay,  one  of  the  maternal  aunts  of 
the  infant,  who  intended  to  take  the  infant  to  reside  with  her  in  the 
United  States.  The  following  statement  will  explain  how  the  ques- 
tion at  issue  arose. 

The  infant,  M.  J.  Dawson,  was  the  daughter  and  only  surviving 
child  of  William  Dawson,  late  of  the  city  of  New  York,  and  of  Sarah 
Dawson,  both  deceased.  W.  Dawson  was  born  in  England,  but  went 
at  a  very  early  age  to  reside  in  the  United  States,  and  in  1824  he 
took  the  necessary  steps  and  became  a  naturalized  citizen ;  in  1825 
he  established  himself  in  business  in  the  city  of  New  York,  and  subse- 
quently married  there,  Sarah  Dawson,  an  American  lady  possessed  of 
considerable  property ;  he  continued  to  reside  in  New  York  down  to 
the  time  of  his  death.  The  infant  was  born  in  New  York,  in  Novem- 
ber, 1842 ;  S.  Dawson  died  in  1846 ;  and  W.  Dawson  died  in  March, 
1852,  intestate. 

At  the  time  of  his  death,  W.  Dawson  had  two  sisters,  namely,  Miss 
Mary  Ann  Dawson  and  Miss  E.  O.  Dawson,  who  resided  with  him ;  . 
he  had  also  a  brother,  Mr.  Frederick  Dawson,  settled  at  Baltimore,  in 
Maryland,  and  another  brother,  Mr.  Robert  Lee  Dawson,  living  in 
England ;  these  individuals,  together  with  L.  Mac  Donald  (another 
sister  of  W.  iJawson)  the  wife  of  W.  Mac  Donald,  (the  next  friend,) 
and  Mr.  Pudsey  Dawson,  a  cousin  of  the  infant,  both  of  whom  were 
resident  in  England,  were  the  nearest  relations  of  the  infant  on  the 
paternal  side.  On  the  maternal  side,  the  infant  had  several  uncles 
and  aunts  all  resident  in  New  York  or  the  neighborhood,  and  per- 
sons of  great  wealth  and  respectability ;  Miss  Jay  was  one  of  those 
aunts.  The  infant,  as  heiress  of  her  mother,  was  entitled  to  consid- 
erable property  wholly  situate  in  the  city  of  New  York,  consisting 
of  freehold  land  and  of  a  sum  of  money  (7,000  dollars)  invested  on 
mortgage  at  seven  per  cent.  W.  Dawson  left  only  personal  estate, 
and  to  a  small  amount.  The  education  and  bringing  up  of  the 
infant  had  since  her  mother's  death  been  entirely  under  the  manage- 
ment and  superintendence  of  her  two  paternal  aunts.  Miss  R  G. 
Dawson  and  Miss  M.  A.  Dawson,  who  from  that  time  had  resided 
with  her  father.  It  appeared  that  according  to  the  IcCws  of  the  State 
of  New  York,  the  infant,  if  of  full  age,  would  have  been  entitled  on 
the  death  of  her  father  to  claim  the  administration  of  his  estate,  and 
that  by  the  same  laws  the  guardian  of  an  infant  was  entitled  to  claim  * 
the  administration  of  all  estates  of  which  the  infant,  if  of  full  age, 
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would  have  been  entitled  to  daim  udminwtiation,  and  lorthet;  tint  ni 
the  request  of  such  goardian,  any  other  penoa  might  be  joined  in  the 

administration. 

On  the  14th  June,  1852,  Mr.  B.  L.  Dawaon,  haTiog  eome  to  New 
York,  applied,  with  the  concoRence  of  Mr.  F.  Dawaon,  to  the  sano- 
gate  of  the  city  and  county  of  New  York,  to  be  appointed  goaidiaa 
of  the  person  and  estate  of  his  niece.  This  application  was  opposed 
by  Miss  Jay,  who,  together  with  the  other  maternal  relatives,  waa 
very  anxious  that  the  infeuit  should  not  be  lemoTed  from  New  Yoik 
for  her  education  during  her  minority ;  and  the  sonogate,  in  oonae- 
quence,  refused  the  application.  A  good  deal  of  n^otiation  then 
took  place  between  the  members  of  the  two  families,  which  termi- 
nated in  an  arrangement  under  which  Miss  M.  A.  Dawson  was,  on 
the  21st  Jnne,  1852,  with  the  concurrence  of  Miss  Jay  and  the  other 
maternal  relatives,  appointed  guardian  of  the  infant;  and  subse- 
quently, Mr.  B.  L.  Dawson  was  appointed  jointly  with  her  adminis- 
trator of  the  estate  of  W.  Dawson.  The  concurrence  of  the  maternal 
relatives  was  given  in  consequence  of  an  engagement  entered  into  by 
Miss  M.  A.  Dawson,  which  was  reduced  into  writing,  and  was  in 
the  following  terms :  ^  New  York,  June  30, 1852.  So  long  as  I 
am  guardian  to  Mary  Jay  Dawson,  whether  till  she  is  fourteen  or 
afterwards,  if  she  elect  me  as  her  guardian  at  that  age  till  she  is 
twenty-one,  I  promise  to  bring  her  up  in  the  United  States,  teaching 
her  to  consider  it  as  her  home,  paying  only  an  occasional  visit  to 
England.     Mary  Ann  Dawson." 

In  the  beginning  of  July,  1852,  Mr.  R.  L.  Dawson  and  Miss  M.  A« 
Dawson  left  New  York,  taking  the  infant  wit^  them,  and  went  to 
Baltimore,  on  a  visit  to  Mr.  F.  Dawson.  They  there  found  that,  on 
the  10th  June,  1852,  Mr.  F.  Dawson  had  obteaned  himself  to  be  ap- 
pointed by  the  orphans'  court  of  Maryland,  guardian  of  the  infant 
'  Upon  learning  this,  Miss  M.  A.  Dawson  immediately  wrote  a  letter 
to  Miss  Jay,  informing  her  of  what  had  taken  place,  and  stating  that, 
under  these  circumstances,  the  engagement  entered  into  by  her.  Miss 
M.  A.  Dawson,  could  not  be  carried  out,  the  guardianship  of  the 
infant  no  longer  belonging  to  her. 

On  the  4th  August,  1^2,  Miss  M.  A.  Dawson  returned  with  her 
niece  to  New  York ;  and  on  the  6th  August,  1852,  Miss  Jay  in- 
stituted a  suit  in  the  supreme  court  of  the  State  of  New  York  to  ob- 
tain the  removal  of  Miss  M.  A.  Dawson  from  the  guardianship,  and 
the  appointment  of  herself  to  be  guardian  instead.  In  this  suit  an 
injunction  was  at  once  obtained,  restraining  Miss  M.  A.  Dawson,  and 
also  Mr.  R.  L.  Dawson  and  Mr.  F.  Dawson,  from  removing  the  infant 
from  the  State  of  New  York.  Before,  however,  this  injunction  was 
served,  the  infant  had  been  removed,  and  was  subsequently  sent  to 
England,  where  she  arrived  in  October,  1852.  (The  circumstances 
attending  this  removal  and  sending  to  England  were  variously  f®P^®* 
sented  by  the  different  parties,  but  it  was  hardly  denied  that  ^^^^^^^^ 


tion  of  the  proceeding,  by  whomsoever  executed,  was  to  P*^/^f  ir 
infant  out  of  the  power  of  Miss  ,'  ^  *'^--  *'  '  T.»«.«on  berseii 
shortly  afterwards  left  New  York 


infant  out  of  the  power  of  Miss  Jay.)     Miss  M.  A.  ^^"^^^J^  "he  2d 

"     c  and  came  to  England.     ^" 
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October,  1852,  an  order  was  obtained  on  the  petition  of  Miss  Jay 
from  the  surrogate  of  New  York,  revoking  the  appointment  of  Miss 
M.  A.  Dawson  to  be  guardian  of  the  infant,  and  appointing  Miss 
Jay  guardian  in  her  place. 

In  the  latter  end  of  1853,  AGss  Jay  came  to  England  for  the  ad- 
mitted purpose  of  obtaining  possession  of  the  infant,  with  the  view 
of  taking  her  back  to  America ;  and  she  accordingly  presented  a  peti- 
tion in  the  matter,  setting  forth,  among  other  things,  the  facts  above 
stated,  and  praying  that  she,  or  some  other  proper  person,  might  be 
appointed  guardian.  In  1854,  the  present  suit  of  Dawson  v.  Jay  was 
instituted,  the  bill  in  which  prayed  an  account  against  Miss  Jay  of  the 
real  and  personal  estate  of  the  j)Iaintiff,  and  that  guardians  of  the 
plaintiff  might  be  appointed,  and  a  suitable  allowance  made  for  her 
maintenance ;  and  in  this  suit  a  petition  was  presented  by  the  plain- 
tiff praying  that  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson  might 
be  appointed  her  guardians,  and  for  maintenance.  It  may  be  here 
stated,  that  from  her  arrival  in  England  down  to  the  institution  of 
the  suit,  th^  infant  had  resided  with  different  members  of  her  father's 
family,  under  the  care  of  Miss  M.  A.  Dawson  and  Miss  E.  G.  Dawson, 
to  both  of  whom  it  appeared  that  she  was  much  attached. 

The  two  petitions,  namely,  that  of  Miss  Jay  and  of  the  plaintiff 
came  on  to  be  heard  before  Vice- Chancellor  Stuart;  and  on  the 
4th  March,  1854,  his  Honor,  after  seeing  and  conversing  with  the 
infant,  as  well  as  with  Miss  Jav  and  Miss  M.  A.  Dawson  and  other 
relations,  made  an  order  appointing  Miss  Jay,  Miss  M.  A.  Dawson, 
and  Mr.  Pudsey  Dawson,  guardians  of  the  infant,  and  directing  the 
usual  inquiries  to  be  made  in  chambers  as  to  the  age,  fortune,  and 
relations  of  the  infant,  with  liberty  to  the  guardians,  or  any  of  them, 
to  propose  a  scheme  for  the  residence,  maintenance,  and  education 
of  the  infant. 

The  inquiries  directed  by  this  order  were  proceeded  with  before  the ' 
Vice-Chancellor's  chief  clerk,  and  proposals  as  to  the  residence  and 
education  of  the  infant  were  carried  in  on  behalf  of  Miss  Jay  on  the 
one  side,  and  of  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson  on  the 
other.  The  main  difference  between  the  two  plans  was  this :  Miss 
Jay  proposed  to  take  the  infant  with  her  to  America  to  educate  and 
bring  her  up  there,  and  the  other  guardians  proposed  that  she  should 
continue  to  reside  as  she  had  hitherto  done  under  the  care  of  Miss 
M.  A.  Dawson,  with  a  suitable  provision  out  of  her  fortune  for  her 
maintenance  and  education. 

Before  the  result  of  the  inquiries  directed  before  the  chief  clerk  had 
been  ascertained,  the  Vice-Chancellor,  on  the  application  of  Miss  Jay, 
made  an  order  ^  dated  the  27th  March,  1854,  ordering  Miss  M.  A 
Dawson  to  deliver  the  infant  to  Miss  Jay,  to  remain  with  her  till 
further  order.  This  order  was  immediately  served;  but,  in  conse- 
quence of  the  great  opposition  made  by  the  infant  to  leaving  the 


'  The  crounds  on  which  this  order  was  made  had  referenoe  solely  to  aUeg^  circum- 
stances  of  conduct  in  the  parties,  and  had  no  bearing  on  any  legal  question  in  thecaao. 
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it  into  execution.  * 

On  the  29th  March,  1854,  the  plaintiff  applied  to  the  lords  justices 
to  discharge  the  last-mentioned  order ;  and  their  lordships  greeted 
that,  without  prejudice  to  the  settlement  of  the  scheme  or  any  other 
question,  the  infant  should  not  be  removed  from  her  present  custody 
without  the  leave  of  the  Lord  Chancellor,  or  lords  justices ;  and  that 
the  appeal  should,  as  to  every  thing  else,  stand  over. 

On  the  30th  March,  1854,  the  Vice-Chancellor's  chief  clerk  certified 
the  result  of  the  inquiries  made  in  pursuance  of  the  order  of  the  4th 
March,  1854 ;  he  certified,  among  other  things,  that  it  was  proper 
that  200/.  a-year  should  be  allowed  for  the  maintenance  and  educa- 
tion of  the  infant  during  her  minority  out  of  the  income  of  her  prop- 
erty vested  in  Miss  Jay,  as  guardian  under  the  order  of  the  court  in 
New  York,  and  that  it  womd  be  fit  and  proper,  and  for  the  benefit 
of  the  infant,  that  Miss  Jay  should  be  at  liberty  to  remove  the  infant 
with  her  to  New  York,  there  to  remain  with  her  for  her^  residence 
and  education  till  further  order.  Miss  Jay  first  giving  security  to  obey 
the  orders  of  the  court  as  to  returning  the  infant  to  this  country  when 
required,  and  to  account  for  her  fortune.  This  certificate  was  ap- 
proved by  the  Vice- Chancellor. 

From  the  certificate  of  the  chief  clerk,  so  approved,  the  plaintiff 
appealed.  The  matter  was  to  have  been  heard  before  the  lords 
justices,  but  in  consequence  of  their  lordships  being  engaged  at  the 
judicial  committee  of  the  Privy  Council,  and  it  being  absolutely 
necessary  for  Miss  Jay  to  leave  England  on  tl^e  5th  April  to  return 
to  New  York,  the  Lord  Chancellor  appointed  the  parties  to  attend 
him  at  his  private  house. 

The  Solicitor'  General^  Bacon^  and  Cairns^  supported  the  appeal. 

■ 

W^am  and  Lawford^  were  for  Miss  Jay. 

The  Lord  Chancellob,'  (Lord  Cranworth.)  I  have  looked 
through  the  whole  of  the  papers  in  this  matter,  and  I  have  had  all 
the  facts  before  me ;  it  is  a  case  very  unpleasant  to  deal  with,  but  I 
feel  no  doubt  as  to  the  course  I  ought  to  pursue ;  I  am  not  called 
upon  to  determine  any  thing  as  to  the  conduct  of  the  parties  in  caus- 
ing this  young  lady  to  be  brought  from  America  to  England  in  the 
manner  they  did ;  I  have  only  to  direct  what  is  now  to  be  done. 
This  young  lady  I  must  take,  to  all  intents  and  purposes,  to  be  a 
British  subject;  she  is  an  orphan,  having  neither  father  nor  mother; 
she  has  however,  and  this  is  not  complained  of,  three  guardians,  two 
of  them  being  relations  on  her  father's  side,  an  aunt  and  cousin,  and 
the  other,  her  maternal  aunt,  an  American  lady  of  the  highest  respect- 
ability and  of  the  best  connections  in  that  country;  the  property  of 


1  This  judgment  was  delivered  by  the  Lord  Chancellor  in  his  private  room  at  the 
Boose  of  Loids. 
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court ;)  and  that  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson  shall 
until  farther  order  pay  the  same  when  received,  after  deducting  the 
yearly  sum  of  200/.,  to  be  applied  for  the  maintenance  and  education 
of  the  infant,  into  court  to  the  credit  of  the  cause.  I  reserve  the  ques- 
tion of  costs,  and  all  parties  are  to  be  at  liberty  to  apply,  —  I  was 
going  to  add  the  words:  "as  to  permitting  the  infant  to  make  any 
temporary  visit  to  the  United  States,  or  otherwise,  as  they  may  be 
advised ;''  but  I  think  I  had  better  not  anticipate  any  such  circum- 
stances. 

Wigram.  It  might  be  advisable,  perhaps,  to  insert  them,  as  it 
might  encourage  Miss  Dawson  to  take  her  to  America. 

The  Lord  Chancellor,  (Lord  Cranworth.)  In  reference  to  a 
remark  that  has  been  made  as  to  Miss  Jay  resigning  the  guardian- 
ship, I  have  thought  of  it,  and  I  do  not  think  that  I  should  allow  her 
to  do  so.  I  have  no  doubt  she  will  conduct  herself  with  perfect  pro- 
priety on  the  subject  of  the  money ;  but,  of  course,  a  material  ingre- 
dient in  giving  or  not  giving  her  costs,  will  be  the  consideration 
whether  she  afiords  facilities  for  transmitting  the  child's  fortune  from 
the  United  States.  I  would  have  taken  more  time  to  consider  this 
case,  if  the  parties  had  wished  it ;  but  I  am  perfectly  sure  that  I 
could  arrive  at  no  other  conclusion  than  what  I  have  now  stated, 
though  a  little  further  time  might  have  enabled  me  to  put  my  judg- 
ment in  a  more  condensed  form.  ^ 

Wigram.  I  think  we  understand  it,  my  lord.  Your  lordship's 
view  is,  that  the  child  must  permanently  remain  here,  unless  it  should 
be  thought  desirable,  with  the  concurrence  of  the  English  guardians, 
that  she  should  make  a  visit  to  America. 

The  Lord  Chancellor,  (Lord  Cranworth.)  I  believe  Lord 
Eldon  is  reported  to  have  said,  that  under  no  circumstances  would 
the  court  allow  a  ward  to  be  taken  out  of  the  jurisdiction ;  but  I  do 
not  agree  with'  that.  I  am  to  deal  with  the  c^hild  as  a  parent  would; 
but  subject  to  the  qualification,  that  I  have  no  right  permanently  to 
divest  myself  of  the  control  over  the  child,  which  I  should  be  doing 
if,  in  this  instance,  I  were  to  send  her  out  of  the  country.  With 
regard  to  the  temporary  visits  to  America,  I  should  think  it  the  most 
desirable  thing  possible,  if  I  could  reasonably  secure  that  the  child 
would  come  back  again ;  and  the  difficulty  I  have  is,  how  to  do 
that. 

Wigram.  There  is  a  suit  pending  in  America,  and  no  doubt 
the  sanction  of  the  court  in  that  suit  misht  be  obtained  to  her  re- 
turning.  ^ 

The  Lord  Chancellor,  (Lord  Cranworth.)  I  think  it  most 
likely  that  the  court  in  America  would  not  allow  a  temporary  visit 
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to  England,  unless  it  had  the  security  of  the  court  here ;  and  I  think 
I  must  act  towards  the  court  in  America,  as  I  have  no  doubt  it  would 
act  towards  this  court^ 


Gann  v.  Gregory.* 

May  3  and  S5,  1854. 

ProbcUe  of  Will  with  Erasures  —  Legacy  *—  Qmstrwtion. 

The  Ecdesiastieal  Court  mated  probate  of  a  will  of  personalty,  with  cro«  lines  drawn  in 
ink  oyer  the  bequests  of  certain  legacies :  — 

Hdd^  on  a  claim  raised  by  the  parties  interested  in  these  legacies,  that  the  will  most  be  taken 
to  haye  been  executed  after  the  cross  Imes  were  drawn,  and  that  the  only  q[uestion  was, 
what  was  Ae  meaning  of  the  testator,  and  that  this  was,  that  the  legacies  were  not  to  stand 
part  c^  the  will. 

This  was  an  appeal  by  the  defendant,  Margaret  Gregory,  as  ad- 
ministratrix with  the  will  annexed  of  the  estate  of  John  Thompson, 
from  a  decision  of  Vice-Chancellor  Stuart,  on  the  3d  May,  1853,  dis- 
allowing exceptions  taken  by  the  appellant  to  the  report  of  the  Mas- 
ter, dated  the  20th  December,  1852,  whereby  be  had  certified,  among 
other  things,  that  certain  legacies  were  given  by  the  testator's  will, 
which  the  appellant  submitted  were  not  given,  on  the  ground  that  it 
appeared  by  the  will,  and  the  probate  copy  thereof,  that  the  said 
legacies  were  contained  in  the  second  sheet  of  the  will,  in  which 
second  sheet  there  appeared  divers  cross  lines,  obliterations,  erasures, 
alterations,  and  interlineations,  by  the  effect  of  which  the  said  lega- 
cies must  be  taken  as  struck  out  from  the  will,  or  rendered  uncertain, 
unintelligible,  and  void.     The  facts  were  as  follow. 

The  testator,  John  Thompson,  died  on  the  6th  March,  1843 ;  and 
soon  afterwards  two  several  documents  were  produced,  each  being 
alleged  to  be  his  will ;  one  was  dated  the  22d  February,  1843,  and 
the  other,  the  5tb  March,  1843.  The  latter  document  consisted  of 
three  sheets  of  paper ;  the  second  sheet  contained  a  variety  of  lega- 
cies and  directions  to  his  trustees,  &c. ;  some  of  these  were  altered  in 
•pencil,  (for  example,  in  one  place,  the  name  of  Willis  was  altered 
into  Ellis,)  and  the  whole  of  the  sheet  appeared  crossed  out  by  means 
of  diagonal  lines  in  ink,  with  the  exception  of  certain  legacies  to 
individuals. 

Proceedings  were  taken  in  the  Prerogative  Court  of  Canterbury  as 
to  the  two  documents,  the  result  of  which  was,  that  on  the  20th  June, 


^  The  minutes  of  the  order  were  drawn  up,  and  settled  by  the  re^strar,  in  ccm* 
formity  with  the  judgment  of  the  Lord  Chancellor,  the  words  "as  to  permitting  t^ 
in&nt  to  make  any  temporary  visit  to  the  United  States  or  otherwise  as  they  may  oe 
advised,"  being  added  to  the  "  liberty  to  apply*" 

^  Before  the  Lord  Chancellor,  (Lord  CitAitwoBTH.) 
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1846,  a. decree  was  pronounced,  by  Sir  H.  J.  Fust,  for  the  force  and 
validity  of  the  will  as  contained  in  the  document  of  the  5th  March, 
1843,  *'  with  the  several  alterations,  interlineations,  and  erasures  ap- 
pearing therein;"  and,  on  the  16th  March,  1847,  letters  of  adminis- 
tration with  the  will  annexed,  "as  the  same  now  stands,"  were 
granted  to  the  defendant. 

On  the  15th  May,  1849,  a  legatees'  suit  was  instituted  for  an  ac- 
count and  for  payment  of  the  legacies  and  annuities  given  by  the 
will ;  and  a  decree  was  made  on  the  15th  July,  1851,  directing  a 
reference  to  the  Master  to  take  an  account,  in  the  usual  way,  of  lega- 
cies and  annuities. 

The  Master  made  his  report,  dated  the  20th  December,  1852,  certi- 
fying that  the  testator  had,  among  other  legacies,  given  the  legacies  ^ 
which  were  brought  in  question  by  the  present  appeal ;  they  were  the 
legacies  over  which  the  cross  lines  had  been  drawn,  as  above  men- 
tioned. The  defendant  excepted  to  the  Master's  report;  and  the 
matter  was  heard  by  Vice-Chancellor  Stuart,  on  the  3d  May,  1853, 
when  his  Honor  overruled  the  exceptions.  The  Vice-Chancellor 
relied  on  the  case  of  Cooper  v,  Bockett,  4  Moore's  P.  C.  Cases,  419, 
the  decision  in  which  was  to  the  effect  that,  in  the  absence  of  evi- 
dence, the  presumption  must  be  that  the  lines  drawn  across  the  will 
were  made  after  the  execution  of  the  will ;  and,  being  of  opinion  that 
the  Ecclesiastical  Court  had  left  the  question  of  what  construction 
was  to  be  put  on  the  cross  lines  being  drawn  over  the  legacies,  open 
to  the  decision  of  the  Court  of  Chancery,  his  Honor  held  that  the 
lines  were  not  so  drawn  as  under  the  late  act  (1  Vict  a  26)  amounted 
to  an  alteration. of  the  will,  in  respect  of  the  part  underneath  the 
lines.     From  this  decision  the  defendant  now  appealed. 

Bacon  and  Murrat/j  for  the  appellant.  The  lines  must  be  assumed  ' 
to  have  been  drawn  across  the  will  before,  and  not  after,  its  execution 
by  the  testator.  The  case  of  Cooper  v.  Bockettj  4  Moore's  P.  C.  Cases, 
419,  does  not  apply,  because  there  the  probate  was  granted  without 
the  alterations,  the  Ecclesiastical  Court  having  thus  determined  that 
they  were  not  part  of  the  will.  Here,  the  Ecclesiastical  Court  has, 
by  granting  the  probate  in  foe  simile]  held  that  the  alterations  were 
made  before  the  execution  of  the  will,  and  left  it  to  this  court  to  pat 
a  construction  upon  them.  That  construction,  we  contend,  must  be 
that  the  testator  did  not  intend  the  legacies  crossed  through  to  be 
part  of  his  will.  The  provisions  of  the  act  1  Vict  c.  26,  as  to  altera- 
tions cannot  be  referred  to,  for  the  form  of  the  probate  excludes  any 
argument  on  that  point  They  referred  to  Mence  v.  Mence^  18  Ves. 
348 ;  Francis  v.  Grover^  5  Hare,  39 ;  *  Shea  v.  BoscheUi.  * 

Wigram  and  Berkeley^  in  support  of  the  decision  of  the  Vice-Chan- 
cellor. This  court  is  placed  in  considerable  difficulty  by  what  the 
Ecclesiastical  Court  has  done,  and  the  only  meaning  that  can  be 


1  Before  the  Master  of  the  Bolls,  February  15, 1854,  not  reported. 
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given  to  the  fac  simile  probate  is,  that  all  the  legacies  that  are  legible 
are  to  remain  parts  of  the  will ;  what  other  reason  is  there  for  leaving 
the  lines  ? 

[The  Lord  Chancellor.  They  may  be  left  to  show  the  meaning 
of  the  testator;  suppose,  for  example,  a  case  of  this  kind, — a  testator 
says :  <'  I  give  A.  B.  an  annuity  of  500/1,  and  I  give  him  also  1,000^," 
and  he  then  strikes  out  down  to  and  including  the  words  ^^500/!."] 

This  court  may  look  at  the  original  will  to  aid  it  in  coming  to  a 
decision  on  the  point  of  construction.  JPfnlipps  v.  Chamberlainej  4 
Ves.  51 ;  Compton  v.  Bloxham,  2  Coll.  201 ;  Walker  v.  Tipping^  9 
Hare,  802,  note  (b.)  It  would  be  seen  here  that  the  pencil  alterations 
mkde  in  the  legacies,  contained  under  the  cross  lines,  must  have  been 
made  after  those  lines  were  drawn,  and  if  so,  the  inference  must  be, 
that  the  testator  intended  the  legacies  should  remain  part  of  the  will. 

Bacofij  was  not  called  on  to  reply. 

The  Lord  Chancellor,  (Lord  Cranworth.)  I  confess  that  I  do 
not  entertain  any  doubt  on  this  case,  though  I  say  so  with  all  defer- 
ence, as  the  Vice- Chancellor  and  Master  both  agreed  in  taking  a 
contrary  view  of  it.  The  case  of  Cooper  v.  Bocketl,  4  Moore's  P.  C. 
Cases),  419,  established  this  principle,  namely,  that  primd  fade  the 
presumption  of  law  is,  that  alterations  and  erasures  in  a  will  are 
made  after  the  execution ;  but  that  principle  has  no  application  to 
the  present  case,  because  the  probate  has  been  granted  with  the 
alterations  on  it.  I  may  here  remark,  that  I  am  not  one  of  those  who 
think  that  it  is  competent  for  this  court  on  every  occasion  to  look  at 
the  original  will,  though  I  am  aware  that  Lord  Eldon  did  it  in  some 
instances,  but  in  each  there  were  particular  circumstances.  I  think 
it  must  be  taken  as  conclusively  settled  by  the  Ecclesiastical  Court, 
that  the  will  was  at  its  execution  in  the  state  in  which  we  now  find 
it ;  that  is,  that  the  testator  executed  the  instrument  with  the  cross 
lines  drawn  over  it  That  being  so,  the  question  is,  what  does  the 
instrument  mean.  It  has  been  suggested  that  the  lines  were  on  the 
paper  before  the  testator  wrote  his  will ;  but  I  must  deal  with  that  as 
if  the  matter  was  before  me  as  a  jury,  and  I  cannot  believe  that  the 
case  is  such  as  is  suggested ;  it  is  an  extravagant  supposition.  The 
meaning  of  the  lines  being  drawn  is,  that  what  the  testator  had  in- 
tended, as  to  giving  the  legacies  over  which  they  are  drawn,  had 
ceased  to  be  his  intention,  and  he  therefore  placed  the  lines  there  to 
show  this ;  he  meant  to  strike  out  the  legacies.  It  is  then  said  that 
there  are  pencil  alterations  of  these  legacies.  If  these  were  made 
before  drawing  the  lines,  they  would  be  nothing,  and  if  after,  still, 
that  would  not  satisfy  me  that  the  crossing  out  was  not  to  have  its 
natural  effect;  they  do  not  erase  the  crossing  out  I  believe  they 
were  made  before,  but  the  circumstance  makes  no  difference.  The 
result  is,  that  all  the  legacies  were  struck  out,  and  that  the  exceptions 
taken  to  the  Master's  report  and  this  appeal  must  be  allowed. 

39* 
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Jantiaiy  11  and  16,  and  March  11,  and  April  29, 1854. 

Annuity — Assignment. 

An  annuity  dalj  char&;ed  on  freeholds  was  hj  deed  assigned,  and  hj  that  deed  a  further 
security  was  given  by  the  grantors  upon  copyholds,  in  consideration  of  an  additional  sum 
of  money  paid  to  the  grantors,  and  the  sum  payable  for  redemption  was  increaaed  in| 
amount.    The  assignees  of  the  annuity  appeared  in  the  memorial  to  be  trustees  for  other 

persons,  but  the  trust  was  not  disclosed  on  the  deed  of  assignment :  — 

» 

Held^  that  the  deed  of  assignment,  so  far  as  it  affected  the  copjrholds,  and  so  far  as  it  con- 
tained any  alteration  of  the  term  on  which  the  original  annuity  was  granted,  was  void,  but 
that  it  was  valid  as  an  assignment  of  the  original  annuity. 

Bolton  V,  Williams,  2  Yes.  jun.  138,  observed  upon. 

After  the  petition  of  appeal  had  been  heard  by  the  Lord  Chan- 
cellor, bat  before  his  lordship  had  delivered  his  judgment,  it  was 
discovered,  upon  looking  at  the  memorial  of  the  annuity  assigned  by 
H.  Blegborough  to  H.  and  J.  Phillips,  that  they  were  not  the  grantees 
beneficially  entitled  to  the  annuity,  but  that  they  were  trustses  for 
Mr.  and  Mrs.  Tipping,  who  were  not  parties  to  the  deed  of  assign- 
ment ;  it  was  also  ascertained,  by  reference  to  the  deed  of  assignment, 
that  the  transaction  in  question  was  not  a  mere  assignment,  a  further 
sum  being  fixed  for  the  redemption  of  the  annuity,  and  an  additional 
sum  having  been  received  by  Mr.  and  Mrs.  Tidd.  Soon  after  these 
facts  were  brought  to  the  notice  of  Mrs.  E.  Tidd,  a  notice  was  left  at 
the  Lord  Chancellor's,  begging  his  lordship  not  to  dispose  of  the  case 
finally  without  permitting  Mrs.  E.  Tidd  to  be  heard  on  the  invalidity 
of  the  security,  so  far  as  it  affected  the  copyholds. 

After  the  judgment  was  delivered,  the  Solicitor-Greneral  stated  that 
there  had  been,  as  yet  no  proof  by  the  Messrs.  Phillips  of  the  validity 
of  their  security  against  the  copyholds;  that  the  Vice- Chancellor's 
judgment,  which  had  been  just  confirmed,  rested  on  the  assumption 
that  the  annuity  was  effectually  .charged  on  the  copyholds,  but  that 
he  had  expressly  stated  if  there  was  any  question  as  to  the  validity 
of  the  security  it  must  be  verified  by  afiidavit.  See  10  Hare,  p.  158; 
s.  c.  17  Eng.  Rep.  569.  After  some  discussion,  it  was  arranged  that 
the  case  should  stand  over  to  enable  the  Messrs.  Phillips  to  produce 
such  evidence  as  would  be  sufficient  to  show  that  their  security  did 
include  the  copyholds. 

For  the  purpose  of  understanding  the  point  now  to  be  raised,  it 
will  be  necessary  to  state  that,  on  the  6th  May,  1822,  an  order  was 
made  in  the  suit  of  Tidd  v.  Lister^  (which  was  an  administration 
suit,)  directing  the  receiver  in  that  suit  to  pav  the  plaintiffs,  Mr.  and 
Mrs.  Elizabeth  Tidd,  the  surplus  income  of  the  estate  of  the  testator, 
Josiah  Lister,  after  providing  for  certain  payments  made  by  the  will 


^  Hiis  IS  a  continaation  of  the  case  reported  in  23  Eng.  fiep.  278. 
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By  an  order  dated  tBth  Jannary,  1834,  made  in  the.  same  suit,  after 
such  previous  payments,  the  receiver  was  ordered  to  pay  to  Henry 
Blegborougb,  out  of  the  rents,  profits,  and  dividends  of  the  real  and 
personal  estate  of  the  testator,  an  annuity  of  127/!.  10».,  which  had, 
by  deeds  of  lease  and  release,  dated  September,  1820,  and  by  a  fine 
conveying  the  life-interest  of  Elizabeth  Tidd,  in  the  freeholds,  been 
duly  secured  to  H.  Blegborough,  by  Mr.  and  Mrs.  Tidd.  By  an 
indenture  bearing  date  1st  November,  1834,  and  indorsed  on  the 
indenture  of  September,  1820,  and  made  between  Henry  Blegborougb, 
Mr.  and  Mrs^  Tidd,  and  Henry  and  James  Phillips,  the  annuity  of 
127/.  IO5.,  with  all  securities  for  the  same,  w^s  duiy  assigned  to  H. 
and  J.  Phillips,  and  the  life-estate  of  Mrs.  Elizabeth  Tidd,  in  the  copy- 
holds of  the  testator,  was  conveyed  and  assured  to  a  trustee  for  H. 
and  J.  Phillips  for  further  securing  the  annuity.  The  deed  recited 
that  H.  Blegborough  had,  in  consideration  of  1,000/.,  agreed  to  assign 
the  annuity  of  127^  IO5. ;  and  that  Mr.  and  Mrs.  Tidd  had,  in  consid- 
eration of  the  farther  sum  of  196/.  to  be  paid  to  them  by  H.  and  J. 
Phillips,  agreed  to  ratify  and  confirm  the  assignment  By  an  order 
dated  18th  January,  1834,  the  receiver  was  directed  to  pay  H. 
Blegborough  his  annuity  out  of  the  rents  and  profits  of  the  estate ; 
and,  on  the  1st  November,  1834,  an  order  was  made  directing  pay- 
ment of  the  annuity  to  Messrs.  Phillips  instead  of  to  H.  Blegborough. 
Some  time  afterwards,  Mrs.  Elizabeth  Tidd's  life-interest  in  the  free- 
hold estates  of  the  testator  was  charged  by  deed  and  fine  with  the 
sum  of  2,100/.  in  favor  of  Mrs.  Mary  Tidd.  By  an  order  in  the  same 
suit  in  March,  1834,  the  receiver  was  directed,  after  the  payments 
previously  directed,  to  pay  the  interest  on  that  sum  and  the  premiums 
on  the  policy  on  Elizabeth  Tidd's  life  to  Mary  Bassill,  who  after- 
wards became  entitled  to  this  security,  and  a  similar  order  was  made 
in  her  favor. 

On  the  16th  January,  1854,  the  question  came  on  to  be  argued 
solely  with  reference  to  the  invalidity  of  the  deed  of  the  Ist  November 
1834,  so  far  as  it  affected  to  charge  Mrs.  Elizabeth  Tidd's  life-interest 
in  the  copyholds. 

The  Solicitor- General  and  Leach^  for  Mrs.  Elizabeth  Tidd. 

The  annuity  deed  under  which  Messrs.  Phillips  claim  is  invalid, 
not  being  in  conformity  with  the  4th  section  of  the  Annuity  Act,  53 
Geo.  3,  c.  141,  which  enacts :  "  Thiit  in  every  deed,  bond,  instrument, 
or  other  assurance,  whereby  any  annuity  or  rent-charge  shall  from 
and  after  the  passing  of  this  act  be  granted  or  attempted  to  be  granted 
for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater  estate 
determinable  on  one  or  more  life  or  lives,  where  the  person  or  persons 
to  whom  such  annuity  shall  be  granted  or  secured  to  be  paid,  shall 
not  be  entitled  thereto  beneficially,  the  name  or  names  of  the  person 
or  persons  who  is  or  are  intended  to  take  the  annuity  beneficially 
shall  be  described  in  such  or  the  like  manner  as  is  hereinbefore 
required  in  the  enrolment,  otherwise  every  such  deed,  instrumen  , 
other  assurance  shaU  be  null  and  void."  The  difference  between 
this  act  and  the  former  Annuity  Act,  17  Geo.  3,  c  26,  was  tms,  mat 
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whereas  the  old  act  only  applied  to  grants  of  Annuities,  the  sabae* 
quent  act  introduces  the  words  <<  secured  to  be  paid,"  which  will 
clearly  involve  the  necessity  of  enrolling  such  a  security  as  this, 
which  ratifies  and  confirms  the  annuity  to  a  different  person  and 
upon  different  terms  of  redemption.     It  is  enough  for  us  to  show  that 
the  beneficial  owners  of  the  annuity  are  not  the  same  persons  as 
appear  on  the  face  of  the  deed  to  be  the  owners.     The  deed  of 
assignment  in  the  present  case  does  not  correctly  state  the  facts  of 
the  real  annuity  granted ;  it  professes  to  be  granted  to  persons  to 
whom  in  truth  it  was  not  granted.    Hood  v.  Burlton^  2  Ves.  jun  29; 
Denn  v.  Dolman,  5  T.  R.  641 ;  Hoffman  v.  Cooke,  5  Ves.  623.     It 
will  be  contended  that  in  fact  the  second  annuity  was  not  a  new 
annuity,  but  a  mere  assignment  of  a  previously  existing  annuity; 
but  granting  that  a  mere  assignment  of  annuity  by  t(^e  annuitant 
heed  not  be  enrolled,  yet,  where  the  grantor  is  a  party,  and  the  assur- 
ance   is  as  it  were  confirmed,  such  a  transaction  must  be  enrolled. 
Duke  o/BoUon  v.  Williams,  2  Ves.  jun.  138;  s.  c.  4  Bro.  C.  C.  297. 
With  reference  to  the  necessity  of  enrolment  in  such  a  case,  Lord 
Commissioner  Eyre,  in  the  case  of  Hood  v.  Burlton,  2  Ves.  jun.  29, 
see  p.  34,  observes :  <^  It  is  manifestly  the  object  of  the  act  to  compre- 
hend all  manner  of  instruments  calculated  to  secure  the  payment  of 
an  annuity.      Though  the  language  is,   ^  whereby  an  annuity  shall 
be  granted,'    yet  the  construction  ought  to  be,  whereby  it  shall  be  in 
any  manner  secured  to  be  paid ;  and  therefore  if  the  court  thinks  this 
an  instrument  whereby  an  annuity  is  secured  to  be  paid,  however  it 
has  been  granted,  all  those  instruments  must  be  within  the  act,  or 
there  is  an  end  of  it"     On  this  principle,  a  bond  given  by  a  third 
person  to  secure  an  annuity  must  be  registered.    Rosher  v.  Hurdis,  5 
T.  R.  678.     In  Earle  v.  Browne,  10  A.  &  E.  412,  see  p.  416,  Mr. 
Justice  Littledale  observed :  "  The  alteration  of  an  annuity  requires 
enrolment  just  as  much  as  the  original  grant ;"  in  that  case,  the  substi- 
tuted annuity  was  of  less  amount  than  the  original  one,  and  the 
grantor  covenanted  that  in  consideration  of  the  grantee's  acceptance 
of  the  reduced  annuity  not  to  redeem  for  five  years,  and  it  was  pro- 
vided that  the  securities  for  the  former  annuity  should  be  securities 
for  the  new  one.     The  order  of  November,  1834,  relied  on  by  Messrs. 
Phillips,  was  obtained  on  a  misrepresentation  as  to  the  identity  of 
the  annuity,  and  the  order  was  void  so  far  as  Mrs.  Tidd  was  con- 
cerned, having  been  obtained  in'tl^e  lifetime  of  her  husband,  nor  is 
she  liable  in  respect  of  anv  advances  by  the  annuitant.    Angell  v. 
Hodden,  2  Mer.  169 ;  Jones'  v.  Harris,  9  Ves.  486 ;  Frank  v.  Frank, 
3  My  I.  &  Cr.  171.    Under  these  circumstances  no  binding  order  can 
be  made  as  against  the  copyholds,  nor  indeed  wilPthis  court  sanction 
any  order  against  the  freeholds,  though  as  the  petition  by  a  slip  has 
admitted  that  the  freeholds  are  rightly  charged,  it  may  not  be  com- 
petent for  the  petitioner  to  complain  as  to  them.      It  is  submitted, 
however,  that  the  fund,  being  in  possession  of  the  receiver  of  the  court, 
will  not  be  parted  with  except  to  the  rightful  owner ;  and,  the  trans- 
action being  void,  no  confirmation  can  make  it  valid.    Bromley  v. 
Hbllandy  Cooper,  9 ;  s.  c.  5  Ves.  610 ;  7  Ves.  3.     Nor  is  it,  under 
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sach  circumstances,  necessary  to  file  a  bill  to  set  it  aside.  Ex  parte 
Shawy  5  Ves.  620.  They  also  referred  to  Gorton  v.  ChampneySy  1 
Bing.  287. 

Roll  and  Eddis^  for  Mrs.  Bassill,  submitted  that  the  objection  as  to 
the  validity  of  the  annuity  was  equally  applicable  to  the  freehold  as 
to  the  copyhold  property,  and  that  the  deeid  must  be  declared  entirely 
void.  They  referred  to  Hammond  v.  Foster^  5  T.  B.  635,  and  Hum" 
phreys  v.  Jenkinsonj  8  Exch.  Rep.  684 ;  s.  c.  20  Eng.  Bep.  477. 

Walker  and  Hardy^  for  Messrs.  Phillips. 

So  far  from  Mrs.  Tidd  not  being  concluded  by  the  order  of  1834, 
she  has  not  only  not  repudiated  it,  but  has  adopted  and  confirmed  it, 
by  admitting  its  validity  as  to  the  freeholds ;  she  cannot  therefore  be 
permitted  to  assert  its  invalidity  in  any  way.  Roberts  v.  Madocks 
13  Sim.  549.  The  judgment  of  this  court  being  pronounced,  the 
order  ought  to  be  drawn  up  without  imposing  any  terms  upon  us  to 
show  that  the  annuity  was  duly  enrolled ;  it  is  not  for  us  to  invalidate 
our  own  title,  but  for  the  party  impugning  the  transaction  to  prove 
the  defect  if  it  exists.  Doe  v.  Bingham^  4  B.  &  A.  672.  And  such 
defect  being  neither  alleged  nor  alluded  to  in  the  pleadings  no  advan- 
tage  can  now  be  taken  of  it  in  this  form  of  proceeding.  Dwm  v.  Cat- 
crafty  2  S.  &  S.  56.  The  deed  of  November,  1834,  alone  can  be  looked 
at  to  see  the  effect  of  the  transaction ;  it  was  clearly  an  assignment 
and  not  a  new  grant  of  an  annuity  within  the  meaning  of  the  act, 
which  was  directed  to  the  protection  of  grants  only  of  annuities,  and 
being  an  assignment  merely  it  did  not  require  enrolment  Bromley  v* 
Greathead}  Dixon  v.  fiircA,  2  H.  Black.  307 ;  Browne  v.  Like^  14  Ves. 
302 ;  Nield  v.  SmUh^  14  Yes.  491.  But  assuming,  for  a  moment,  that 
the  transaction  amounted  to  a  grant  of  a  new  annuity  requiring  enrol- 
ment, and  that  the  enrolment  was  defective  as  to  the  copyholds ; 
nevertheless,  the  grantees  will  be  remitted  to  the  position  of  their 
assignor  under  the  deed  of  1820,  and  quoad  the  freeholds,  the  annuity 
will  be  valid  and  subsisting,  Browne  v.  Rose^  6  Taunt  124 ;  see  p.  in 
which  case  Gibbs,  C.  J.,  says :  ^'  Though  it  was  held  in  the  case  of 
The  Duke  of  Bolton  v.  WiUiams  that  a  defect  in  one  of  the  instni- 
ments  affected  all,  we  cannot  think  that  such  was  the  intent  of  the 
legislature.  We  think  it  was  only  meant  that  the  want  of  pre* 
scribed  observances  should  vitiate  the  particular  security.''  By  the 
deed  of  assignment,  Mrs.  Tidd  is  bound  as  to  her  reversionary  interest, 
nor  can  extrinsic  circumstances  be  permitted  to  affect  or  control  the 
legal  import  of  the  instrument  imham  v.  CSnld,  1  Bro.  C.  C.  ^ ; 
Squire  v.  Campbell,  1  MyL  &  Cr.  459;  Marriage  v.  Marriage^  1  C.  B. 
Bep.  761.  The  annuity  assigned  is  precisely  the  same  as  that  origi- 
nally granted,  the  only  difference  is  that  there  is  an  increased  amount 
payable  for  redemption,  but  that  would  not  render  enrolment  neces- 
sary. Booth  V.  Druce.A  Taunt  252.  Nor  would  the  fact  that  the  copy- 


1  Cited  from  MSS.  in  Hunt  on  the  Annuity  Act,  p.  45. 
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deed  of  1834  is  void,  because  the  names  of  the  [>ersons  beneficially 
interested  are  not  disclosed  on  the  face  of  the  instrument. 

Such  being  the  view  taken  by  Mrs.  Tidd,  she  asks,  among  other 
things,  that  the  rents  of  the  copyhold  property  may  be  ordered  to  be 
paid  to  her,  and  in  substance,  that  these  rents  may  be  withdrawn 
from  all  claimants  except  herself;  that  she,  having  succeeded  as 
tenant  for  life  of  the  copyhold  property,  it  may  be  treated  as  property 
in  which  she  alone  has  an  interest.  I  think,  for  the  reasons  I  have 
stated,  that  that  is  the  right  view,  of  the  case,  and  that  she  is  so 
entitled. 

But,  then,  there  is  raised  another  question  on  which  I  have  had 
some  doubt.  Mrs.  Bassill  says,  although  that  is  all  Mrs.  Tidd  asks, 
yet  if  such  relief  is  given  to  Mrs.  Tidd,  something  more '  must  be 
provided  for,  because  she,  (Mrs.  Bassill,)  has  an  interest  in  contending 
that  the  whole  deed  is  voia,  and  that  Messrs.  Phillips  have  no  security 
at  all  for  their  annuity ;  so  that  her  annuity  comes  in  as  the  first 
instead  of  the  second  incumbrance  on  the  freehold  property.  I  have 
turned  this  a  good  deal  in  my  mind,  but  I  cannot  concur  in  that  view 
of  the  case.  When  it  is  said  that  the  deed  of  assignment  is  void 
under  the  statute,  I  think  that  that  must  be  taken  With  a  qualification. 
It  was  formerly  thought,  and  particularly  by  Lord  Loughborough, 
(who,  if  one  may  venture  so  to  speak  of  such  a  high  authority, 
seems  to  me  sometimes  to  have  been  running  wild  in  his  zeal  to  set 
aside  annuities,)  that  every  transfer  of  an  annuity  required  to  be 
memorialized.  He  says  so  in  terms,  and  he  so  decided  in  the  case  of 
DtJce  of  Bolton  v.  WilliamSj  2  Ves.  jun.  138,  which  was  not  exactly 
but  nearly  the  same  case  as  the  present ;  in  that  case,  he  distinctly 
gave  as  the  reason  why  the  new  annuitant  (who  had  taken  an  assign* 
ment  of  two  annuities,  and  some  new  terms  being  also  introduced  as 
to  i^the  redemption)  could  not  set  up  the  assignment  from  the  two 
former  annuitants,  that  every  assignment  of  an  annuity  required  to 
be  memorialized  as  well  as  the  original  grant,  because  he  said;  ^'it 
must  appear  by  the  registry,  who  is  the  real  owner,  and  beneficially 
entitled  to  the  annuity."  The  statute,  however,  has  said  nothing  of 
the  sort;  and  it  is  quite  clear  that  his  lordship's  view  is  incorrect  In 
the  subsequent  case  of  Dixon  v.  Birch^  2  H.  Black.  307;  in  the  Com- 
mon Pleas,  before  the  Lord  Chief  Justice  Eyre,  followed  by  Bromley 
V.  Oreathead^  in  the  Exchequer,  before  Lord  Kenyon,  mentioned  in  a 
note  to  Dixon  v.  Birch^  both  those  learned  judges  held  that  Lord 
Loughborough's  was  an  erroneous  view,  and  that  the  statute  did  not 
say  that  a  person  who  had  an  annuity  properly  granted  could  not 
legally  assign  it  without  its  being  memorialized.  That  doctrine,  so 
laid  down  by  both  courts,  has,  I  belieVe,  been  understood  and  acted 
upon  ever  since. 

It  is  possible  that  Lord  Loughborough's  decision  in  the  case  of 
Duke  of  BoUon  v.  Williams  may  be  sound,  notwithstanding  the  sub- 
sequent decisions  in  Dixon  v.  Birch  and  Bromley  v.  Oreaiheadj  to  the 
effect  that  the  mere  assignment  of  an  annuity  does  not  require  to  be 
memorialized ;  for  in  the  case  of  DuJee  of  Bolton  v.  Williams^  it  was 
not  simply  the  assignment  of  aif  annuity,  but  it  was  the  assignment 
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of  two  separate  annaities,  so  as  to  merge  them  together,  making  them 
one  new  annuity  of  the  same  amount    I  do  not  say  I  should  have 
thought  this  a  very  reasonable  distinction,  but  it  may  constitute  a 
distinction.    If  it  does  not,  I  can   only  say  I  see  nothing  in  the 
statute  r^uiring  the  assignment  of  an  annuity  to  be  memorialized, 
and  the  two  cases  to  which  I  have  just  referred  clearly  support  my 
conclusion.     Now,  if  that  be  the  correct  view  of  the  -case,  what  is 
the  effect  of  the  statute  in  saying,  with  reference  to  the  particular 
deed  in  question,  that  that  deed  should  be  void  ?     In  the  present  case, 
the  original  annuitant.  Dr.  Blegborough,  having  a  perfectly  valid 
annuity  of  127/.  lOs.  for  the  life  of  Mni.  Tidd,  in  consideration  of 
1,0002.  paid  to  him  by  the  Messrs.  Phillips,  assigned  that  annuity  to 
them.     Suppose  that  this  had  been  done  by  a  separate  deed,  I  have 
not  the  least  doubt  that  it  would  have  been  a  perfectly  valid  deed, 
and  that  the  Messrs.  Phillips  would  have  had  it  independently  of  the 
annuity  act     No  memorial,  then,  being  necessary,  the  circumstance 
that  they  were  trustees  is  immaterial,  because  the  same  principle 
which  shows  that  the  memorial  is  not  necessary  also  shows  that  the 
4th  section  of  the  act  53  Greo.  Ill,  c.  141,  does  not  apply.   The  assign* 
ment  would  have  been  valid  whether  it  stated   Messrs.  Phillips  as 
trustees  or  not ;  it  was,  like  any  other  assignment,  unaffected  by  the 
Annuity  Act     What  further  took  place  was  this :  the  Messrs.  Phil- 
lips, finding  the  security  a  beneficial  one,  agreed  to  give  Mr.  and  Mrs. 
Tidd  nearly  200/.  more  upon  the  occasion  of  the  assignment ;  and 
Mr.  and  Mrs.  Tidd  agreed  that  the  annuity  should  not  be  redeemable 
except  on  payment  of  the  additional  sum.     I  have  already  stated 
that  I  think  the  alteration  of  the  sums  payable  for  redemption  con* 
stituted  it  a  new  transaction.     But  suppose  that  the  transaction  had 
been  effected  by  two  deeds  instead  of  one,  there  is  no  doubt  that  the 
agreement  to  alter  the  terms  of  redemption  would  not  have  invali- 
dated the  former  annuity,  which  would  have  remained  untouched. 
I  know  that  doctrine  was  disputed  in  the  argument  on  the  authority 
of  Earle  v.  Browne,  10  A.  &  E.  412.     That  case  I  must  say  is  not 
to  my  mind  entirely  satisfactory,  because,  as  I  understand  it,  the 
court  there  went  further  in  setting  aside  the  deeds  than  they  were 
authorized  to  do,  even  supposing  their  decision  as  to  the  transaction 
to  have  been  right     This  it  may  have  been ;  but  I  do  not  think  that 
it  at  all  necessarily  governs  the  present  case.     In  that  case,  there  was 
not  only  a  change  in  the  terms  of  the  redemption  of  the  annuity,  but 
the  original  annuity  was  destroyed,  and  a  new  annuity  was  sub- 
stituted for  it;  the  original  annuity  was  an  annuity  of  180/.  a  year, 
redeemable  at  a  certain  time ;  the  annuity  was  altered  from  180/.  a 
year  to  a  smaller  annuity,  and  the  terms  of  redemption  were  also 
altered,  and  the  Court  of  Queen's  Bench  came  to  the  conclusion  that 
to  hold  that  not  to  be  a  new  transaction  would  be  to  enable  a  person 
to  defeat  the  Annuity  Act  altogether;  and  treating  it  as  a  new 
annuity  they  decided  that  the  consequences  of  its  not  being  P^P' 
erly  enrolled   must  therefore   attach.     That  is  not  the  ^^^^g^^^ 
because  in  this  case,  although  the  transaction  in  question  ^^^.  ^^^y  p^. 
by  the  same  deed,  it  was  in  truth  merely  an  assigniuen      j 
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securing  the  regular  payment  of  the  interest  of  all  the  said  principal 
moneys  secured,  as  thereinbefore  recited,  it  had  been  agreed  between 
Richard  Gutteridge,  Sarah  Frances  Rice,  and  Edward  Rice,  that  the 
premises  should  be  vested  in  James  Heenan  for  the  term  of  twenty* 
one  years,  upon  the  trusts  thereinafter  declared  of  the  same;  and  that 
James  Heenan,  his  executors,  administrators,  and  assigns,  should  be 
invested  with  such  power  and  authorities  as  were  thereinafter  ex- 
pressed, as  receiver  and  receivers  of  the  rents  and  profits  of  the  said 
premises ;  and  after  further  reciting  that  a  license  had  been  obtained 
from  the  lord  of  the  manor  empowering  Sarah  Frances  Rice  and 
Richard  Qutteridge  to  demise  the  premises  in  manner  and  for  the 
term  thereinafter  mentioned,  it  was  witnessed  that  Sarah  Frances 
Rice,  with  the  privity  and  approbation  of  Richard  Gutteridge  and 
Edward  Rice,  demised  the  premises  unto  James  Heenan,  his  executors, 
administrators,  and  assigns,  for  the  term  of  twenty-one  years,  commenc- 
ing from  the  24th  of  June,  1840,  without  impeachment  of  waste^ 
upon  trust,  that  James  Heenan,  his  executors,  administrators,  and 
assigns,  should  from  time  to  time  thereafter,  at  the  request  and  by 
the  direction  of  Sarah  F.  Rice,  her  executors,  administrators,  and  as- 
signs, during  the  continuance  of  the  said  several  securities  then  vested 
in  her  as  thereinbefore  stated,  or  any  of  them,  and  after  full  satisfac- 
tion and  discharge  of  the  same  several  securities,  then  at  the  request 
and  by  the  direction  of  Edward  Rice,  his  executors,  administrators, 
or  assigns,  during  the  continuance  of  the  security  then  vested  in  bim 
as  thereinbefore  stated,  and  after  the  full  discharge  and  satisfaction 
of  all  the  said  several  securities,  then  at  the  request  and  by  the  direc^ 
tion  of  Richard  Gutteridge,  his  heirs  or  assigns,  demise  and  lease  to 
the  persons  or  person  for  the  time  being,  entitled  under  the  said  several 
agreements  thereinbefore  mentioned,  or  any  of  them,  or  to  any  other 
person  or  persons  whomsoever,  any  part  or  parts  of  the  said  premises 
for  all,  or  any  part  of  the  then  unexpired  residue  of  the  term  of  twenty- 
one  years,  upon  such  terms  and  in  such  manner  as  the  person  or  per* 
sons  making  such  requests  and  giving  such  directions  as  aforesaid 
should  respectively  appoint,  and  upon  further  trust  that  until  default 
should  be  made  in  payment  to  Sarah  F.  Rice,  her  executors,  adminis- 
trators, or  assigns  of  the  interest  to  become  due  upon  the  several 
mortgage  debts  therein  mentioned,  James  Heenan,  his  executors,  ad- 
ministrators, and  assigns  should  permit  Richard  Gutteridge,  his  heirs 
and  assigns  to  receive  and  talce  the  rent«  and  profits  of  the  said  prem- 
ises for  his  and  their  own  benefit ;  and  upon  further  trust,  that  in 
case  any  such  default  in  payment  should  be  so  made,  then,  and  in 
any  such*  case,  James  Heenan,  his  executors,  administrators,  and  as- 
signs, should  thenceforth,  from  time  to  time,  during  the  continuance 
of  the  said  several  securities,  or  any  of  them,  collect  and  receive 
all  and  singular,  the  rents  and  profits  of  the  said  premises  from  the 
then  present  and  future  lessees,  tenants,  and  occupiers  of  the  said 
premises,  and  other  the  person  or  persons  who  should  be  liable  to  pay 
the  rents  and  profits  thereof  respectively,  when  and  as  the  same  re- 
spectively should  become  due.  The  deed  then  purported  to  empower 
the  defendant  to  collect  the  rents  and  do  all  such  acts  as  the  mottr 
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gagoT  and  mortgagees  could  have  done.  And  it  declared  that  the 
defendant,  his  executors,  administrators,  and  assigns,  should  stand 
possessed  of  the  rents  and  profits  which  should  be  collected,  or  received 
by  him,  or  them  respectively,  upon  trust  from  time  to  time,  in  the  fi»t 
place,  to  pay  thereout  all  taxes,  rates,  assessments,  and  impositions 
which  then  were,  or  should  thereafter  be  payable  in  respect  of  the 
same  premises,  and  which  the  respective  lessees,  tenants,  or  occupiers 
thereof  should  not  be  liable  to  pay,  and  in  the  nextplace,  to  deduct  and 
retain  thereout  for  his  and  their  own  benefit  a  reasonable  compensa- 
tion for  his  and  their  trouble  and  expense  in  collecting,  and  recovering, 
receiving,  and  applying  the  said  rents  and  profits  respectively,  not  ex- 
ceeding one  shilling  in  the  pound  upon  all  moneys  to  be  so  collected 
and  received;  and  in  the  next  place,  to  pay  thereout  to  Sarah  F.  Rice, 
her  executors,  administrators,  or  assigns,  the  interest  to  become  due 
on  her  mortgage  debt ;  and  in  the  next  place,  to  pay  thereout  to 
Edward  Rice,  his  executors,  administrators,  or  assigns,  the  interest  to 
become  due  on  his  debts ;  and  in  the  last  place  to  pay  all  the  residue 
or  surplus  (if  any)  of  the  said  rents  and  profits  after  answering  and 
satisfying  the  trusts  and  purposes  aforesaid  to  Richard  Gutteridge, 
his  executors,  administrators,  or  assigns. 

In  the  year  1843,  default  having  been  made  in  payment  to  Sarah 
F.  Rice  of  the  interest  on  her  several  securities,  the  defendant,  under 
the  powers  and  authorities  given  to  him  as  aforesaid,  entered  into  and 
had  ever  since  been  in  receipt  of  the  rents  and  profits  of  the  said 
premises. 

Sarah  F.  Rice  had  died,  and  Henry  Edridge  Rice,  her  nephew  and 
heir  at  law  and  customary  heir,  had  been  admitted. 

Sales  had  been  made  under  the  trust  contained  in  the  mortgage, 
and  all  the  purchasers  (except  one)  had  accepted  the  title  to  their 
several  lots  purchased  by  them,  and  were  willing  to  complete  their 
purchases,  provided  the  defendant  would,  upon  completion  thereof, 
surrender,  or  assign  to  them,  or  as  they  might  direct,  their  several  lots 
for  all  the  residue  of  the  term  vested  in  him.  Requests  had  been 
made  to  him  by  the  plaintiff,  (who  was  the  executor  of  Mrs.  Sarah 
F.  Rice,)  to  make  such  surrenders  or  assignments  accordingly,  but 
the  defendant  refused  so  to  do  without  either  the  direction  of  the 
court,  or  the  concurrence  of  the  several  persons  interested  in  the 
equity  of  redemption,  on  the  ground  that  he  had  been  advised  by 
counsel  that  it  was  very  doubtful  whether  the  effect  of  the  indenture 
of  the  20th  of  August,  1841,  was  not  to  destroy,  or  at  all  events  to 
suspend,  during  the  term  thereby  created,  the  power  of  sale  given  to 
Sarah  F.  .Rice  by  the  indenture  of  the  30th  of  April,  1841., 

The  questions  for  the  opinion  of  the  court  were :  — 

Whether  the  power  of  sale  given  to  or  vested  in  Sarah  F.  Rice,  by 
the  indenture  of  the  30th  of  April,  1841,  was  or  not  destroyed  or  sus- 
pended by  the  indenture  of  the  20th  of  August,  1841. 

And  whether  the  defendant  was  bound,  without  the  concurrence 
of  any  of  the  persons  interested  in  the  equity  of  redemption  of  tne 
premises  bought  by  the  said  purchasers  respectively,  to  assign  or  ois- 
pose  of  the  same  respectively  for  all  the  residue  of  the  term  of  years 
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in  sach  manner  as  they  respectively,  on  the  completion  of  their  respec- 
tive purchases,  might  require. 

McUins  and  Surrage,  for  the  plaintifl^  were  not  required  to  address 
the  court 

Chandless  and  Qoodeve^  for  the  defendant,  contended  that  the  deed 
of  the  20th  of  August,  1841,  was  not  merely  an  appointment  of  a 
receiver  on  behalf  of  a  mortgagor  and  mortgagee,  but  was  made  for 
the  purpose  of  carrying  into  effect  a  general  scheme  of  letting  which 
could  not  be  determined  without  the  assent  of  the  mortgagor.  There 
was  nothing  in  the  deed  determining  those  trusts  at  the  will  of  either 
of  the  parties  alone.  If  it  had  been  intended  to  preserve  the  power 
of  sale,  some  words  expressing  such  an  intention  would  have  been 
introduced.  At  all  events,  Mr.  Heenan  could  not  safely  act  upon  a 
mere  private  opinion. 

Their  lordships  held  that  the  power  of  sale  was  not  affected  by  the 
provisions  of  the  deed  of  the  20th  of  August,  1841,  and  that  the  de- 
fendant was  bound  to  concur  in  the  assurance  to  the  purchasers. 


Lodge  v,  Prichard. 

March  19,  1S53. 

Evidence  in  Inquiry  under  Decree  —  Books  of  Account. 

The  meaning  of  the  act  15  ft  16  Vict.  c.  86,  8.  54,  is,  that  where  yoachen  haTO  been  lost,  or 
the  accoants  cannot  be  taken  in  the  ordinary  way,  the  court  may  give  special  directions. 
Bat  such  directions  will  not  be  given  unless  it  appears  that  the  ordinary  CTidenoe  cannot 
be  had,  or  merely  to  sare  expense. 

Semble^  that  by  the  ordinary  roles  of  the  court,  partnership  books  are  admissible  in  eridence 
for  and  against  all  the  partners  and  their  estates. 

SenMe,  that  the  15  &  16  Vict.  c.  86,  s.  64,  does  not  operate  retrospectively. 

This  was  an  appeal  of  defendants  from  the  refusal,  by  Yice-Chao- 
cellor  Stuart,  of  motion,  that  in  taking  the  accounts  directed  by  the 
decree  on  July  23, 1851,  of  the  dealings  and  transactions  between 
Adam  Lodge,  the  testator  in  the  pleadings  named,  and  the  defend* 
ants  Richard  Williams  Prichard  and  William  Rushton  Coulboru,  and 
in  making  the  inquiries  as  to  what  the  partnership  consisted  of  at 
the  time  of  the  death  of  the  testator,  and  what  was  the  share  and 
interest  of  the  testator  therein,  the  several  partnership  books  of  ac* 
cpunt,  in  which  the  accounts  of  the  said  dealings  and  transactions 
had  been  kept  (namely,  the  "cash  book,"  "waste  book,"  and  "ledger," 
used  in  keeping  the  partnership  accounts  between  the  testator  and  the 
defendants,  Richard  Williams  Prichard  and  William  Rushton  Coul- 
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born)  might  be  taken  as  primd  facte  evidence  of  the  truth  of  the 
matters  therein  contained. 

In  support  of  the  motion,  the  defendant,  William  Rushton  Coulborn, 
deposed  that  for  several  years  prior  to  the  1st  of  January,  1837,  the  tes- 
tator had  carried  on  business  in  Liverpool  as  a  ship-owner  and  general 
merchant  in  partnership  with  the  defendant,  R.  W.  Prichard,  and  the 
deponent ;  but  that  during  such  period  the  testator  was  interested  in 
the  ships  only  as  a  part-owner  thereof,  and  had  no  interest  in  the 
general  business;  that  in  the  month  of  January,  1837,  it  was  arranged 
that  the  deponent  should  also  be  admitted  as  a  partner  in  the  general 
business  from  the  1st  of  January,  1837  ;  that  the  last-mentioned  part- 
nership was  determined  by  the  death  of  the  testator  on  the  5th  of 
April,  1847 ;  that  within  a  month  after  the  death  of  the  testator  and 
at  an  interview  which  the  deponent  had  with  the  plaintiff  and  John 
Lodge  Ellerton,  one  of  the  defendants,  respecting  the  testator's  affairs, 
the  deponent  suggested  to  them  that  it  would  be  satisfactory  to  Richard 
Williams  Prichard  and  himself  if  the  plaintiff  an4  Mr.  EUerton  would 
employ  an  accountant  to  examine  the  books  of  the  partnership  and 
investigate  the  testator's  affairs  on  their  behalf;  and  that  accordingly 
they  appointed,  for  that  purpose,  an  accountant  named  Banner,  who 
instituted  a  laborious  investigation  of  the  copartnership  affairs  on 
behalf  of  the  plaintiff  and  Mr.  Ellerton,  and  that  some  closing  entries 
were  made  in  such  books  by  his  direction  or  with  his  full  sanction 
and  approval  for  the  purpose  of  ascertaining  the  profits,  if  any,  and 
making  a  division  thereof,  and  otherwise  adjusting  such  partnership 
accounts,  and  that  the  same  were  so  adjusted  and  settled  by  him  up 
to  the  5th  of  April,  1837 ;  that  no  entry  was  made  in  the  partnership 
books  subsequently  to  the  death  of  the  testator,  except  by  the  direction 
or  with  the  full  sanction  and  approval  of  Mr.  Banner,  and  that  no 
such  entry  was  made  except  for  the  purpose  of  properly  stating,  ad- 
justing, and  settling  the  partnership  accounts;  that  the  cash  book, 
-waste  book,- and  ledger,  used  by  the  partnership  in  keeping  the  part- 
nership accounts,  were  severally  produced  to  and  identified  by  him 
rthe  deponent)  at  the  time  when  he  made  an  affidavit  in  the  cause, 
nled  11th  January,  1853 ;  that  the  entries  appearing  in  the  said  part- 
nership books,  except  the  entries  made  as  aforesaid  by  and  with  the 
direction  or  sanction  of  Mr.  Banner,  were  severally  made  from  time 
to  time  in  a  due  course  of  business. 

Janies  and  Selvryn  supported  the  motion,  which  was  opposed  by 
the  plaintiff,  in  person. 

The  Act  15  &  16  Vict  c.  86,  s.  64,^  was  referred  to  and  relied 
tipon. 


>  15  &  16  Vict  c.  86,  s.  54 :  "  It  shall  be  lawful  for  the  court  in  any  case  where  any 
account  is  required  to  be  taken  to  give  such  special  directions,  if  any,  as  it  may  think 
fit,  witfi  respect  to  the  mode  in  which  the  account  should  be  taken  or  vouched,  and 
such  special  directions  may  be  given  either  by  the  decree  or  order  ^^'^^^VJ?  ?^ 
account,  or  by  any  subsequent  order  or  orders,  upon  its  appearing  to  the  ^'^^  ^Ji^ 
circumstances  of  the  case  are  such  as  to  require  such  special  diiSctions,  *^    P*"* 
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Turner,  L.  J.  According  to  the  vie\^  which  we  take  of  this  case, 
it  is  not  necessary  for  us  to  make  any  order.  I  take  the  meaning  of 
the  act  of  parliament  to  be  that,  where  vouchers  have  been  lost  or 
accounts  cannot  be  taken  in  the  ordinary  course,  the  court  may  give 
directions  as  to  the  mode  in  which  the  accounts  shall  be  taken,  and 
as  to  the  evidence  which  may  be  adduced  in  support  of  the  items ; 
and  in  truth,  according  to  my  recollection,  the  clause  referred  to  only 
established  a  practice  which  had  been  already  adopted.  (His  lord- 
ship referred  to  Brown  v,  De  Tastet,  Jac.  284.)  The  court  always 
used  to  exercise  this  power,  but  if,  upon  a  cause  coming  on  for  further 
directions,  it  appeared  that  justice  had  not  been  done  in  the  Master's 
office,  the  case  was  sent  back  to  the  Master,  with  special  directions. 
Here  there  is  no  constat  that  the  ordinary  evidence  cannot  be  had. 
It  may  be  expensive,  but  I  am  not  prepared  to  say  that  this  court 
can  exercise  the  power  of  dispensing  with  the  ordinary  evidence  for 
the  mere  purpose  of  saving  expense.  —  (His  lordship  read  the  section 
of  the  act.)  —  I  think  that  the  court  is  bound  to  see  whether  the  mat- 
ter requires  special  directions  to  be  given  before  it  gives  any  such 
directions.  This  does  not  appear  to  me  to  be  a  case  coming  within 
the  meaning  of  the  act  I  am  aware  that  some  doubt  has  been  felt 
in  the  Master's  offices  whether  entries  in  partnership  books  are  evi- 
dence against  aU  the  parties,  but  I  am  not  aware  that  any  such  doubt 
has  been  expressed  by  the  court.  If  the  point  should  be  brought 
before  the  court,  it  would  be  by  way  of  exception,  and  it  would  then 
be  decided,  and  if  necessary  proper  directions  would  be  given.  I 
also  doubt  whether  the  act  can  operate  retrospectively. 

■ 

Knight  Bruce,  L.  J.  There  are  two  points,  on  each  of  which  I  enter- 
tain too  much  doubt  to  dissent  from  the  order  before  us.  1.  Whether 
the  54th  section  of  the  act  of  parliament  applies  to  an  account 
directed  to  be  taken  by  a  decree  made  before  the  act  passed;  2. 
Whether  the  only  order  which  could  have  been  made  would  not  have 
been  one  to  the  effect  that  the  books  should  be  taken  as  primd  fack 
evidence. 

Why  are  they  not  so  now  ?  They  contain  accounts  of  the  dealings 
and  transactions  of  a  partnership,  and  an  account  of  these  dealings  is 
sought  at  the  instance  of  a  person  beneficially  interested  in  the  estate 
of  one  of  the  partners  against  his  surviving  partners.  That  question 
only  relates  to  what  took  place  in  the  lifetime  of  the  deceased  partner. 
Primd  faciCj  the  books  of  the  partnership  are  evidence  among  all  the 
partners,  for  them  all  and  against  them  all,  owing  to  the  agency  which 
pervaded  all  the  partnership  transactions.  If  one  partner  succeeded 
in  establishing  a  case  of  fraud,  that  would  form  a  ground  for  an  ex- 


larly  it  shall  be  lawful  for  the  court,  in  cases  where  it  shall  think  fit  so  to  do,  to  direct 
that  in  taking  the  accounts  the  books  of  account  in  which  the  accounts  required  to  be 
taken  have  heen.  kept,  or  any  of  them,  shall  be  taken  as  prima  facie  evidence  of  the 
truth  of  the  matters  therein  contained,  with  liberty  to  the  parties  interested  to  take 
such  objections  thereto  as  they  may  be  advised." 
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ception  from  the  general  rule,  nor  is  there  anything  in  the  rule  to  ex- 
clude an  allegation  of  a  mistaken  or  erroneous  omission  or  insertion. 
The  only  question  is,  whether  the  books  are  primd  facie  evidence  be- 
tween the  partners  and  their  estates.  In  my  opinion,  they  are ;  and 
therefore  the  only  order  which  could  reasonably  be  made,  would  not 
give  the  appellants  more  than  the  law  already  gives  them. 


Jones  v.  Robinson. 

March  8,  1854. 

Partition  Suit — Farm  of  Decree — Deeds. 

The  plaintiff  in  a  partition  soit  was  entitled  to  six  sevenths  of  the  estate,  and  had  the  title- 
deeds  :  — 

• 

Held,  that  the  proper  fonn  of  decree,  as  to  the  docoments  of  title,  was  for  the  delirery  to  the 
defendant  of  snch  of  them  as  related  exdnsirely  to  the  land  whieh  should  be  altoted  to 
him,  and  for  the  retainer  by  the  plaintiff  of  the  rest,  he  undertaking  to  abide  by  any  order 
which  the  coort  might  make  as  to  the  same,  with  liberty  for  either  party  to  apply. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  claim  for  partition,  and  the  question  was  as  to  the  form  of  the 
decree  with  respect  to  the  custody  of  the  documents  of  title.  The 
plaintiff  and  one  of  the  defendants  were  tenants  in  common  of  the 
property,  the  plaintiff  being  entitled  to  six  seventh  parts,  and  the 
defendant  to  the  remaining  one  seventh. 

The  deeds  and  writings  were  in  the  possession  of  the  plaintifE 

Gifardj  for  the  plaintiff,  contended  that  the  plaintiff  was  entitled 
to  retain  all  the  deeds  except  such  as  related  exclusively  to  the 
distinct  parts  of  the  property,  which  should  be  allotted  to  the  defendant 
He  referred  to  Hand's  Practice,  p.  152,  and  the  form  ^  of  order  upon 
a  purchase  under  a  decree  there  set  out  as  settled  by  Lord  Hardwicke. 

Karslake^  for  the  defendant,  entitled  to   the  other   one   seventh. 


^  August  8, 1794.  *<  And  it  is  ordered,  that  such  of  the  title-deeds,  evidences,  and 
writings  as  relate  solely  to  the  estate  purchased  by  the  said  J.  H.,  and  also  such  as 
relate  to  the  same  iointly  with  other  estates  of  less  value,  be  delivered  to  the  said  J.  H., 
or  to  whom  he  shall  appoint,  he  submitting  to  produce  such  last-mentioned  deeds  and 
writings  on  necessaiy  occasions,  and  to  enter  into  a  covenant  for  that  purpose,  and  to 
give  attested  copies  thereof  when  reouired  at  the  expense  of  the  party  requiring  the 
same ;  but  as  to  such  of  the  tide-deeds  as  relate  to  the  estate  purchased  by  the  said 
J.  H.  jointly  with  other  estates  of  greater  value,  he  is  to  have  attested  copies  thereof 
at  the  expense  of  the  estate,  and  the  persons  entitled  to  such  estates  of  greater  value 
are  to  execute  to  him  the  Kke  covenants  to  produce  such  deeds  and  writings  on  ^^^^ 
sary  occasions,  and  in  case  any  dispute  shall  arise  between  the  parties  *^"^^VJ£  ^^ 
copies  of  any  particular  deeds  relating  to  tfie  title,  the  said  Master  is  to  seiue 
same." 
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An  order  .on  a  purchase  under  the  decree  of  the  court  differs  entirely 
from  a  decree  in  a  partition  suit.  The  proper  form  of  decree  in  the 
latter  case,  is  to  direct  the  deposit  of  the  deeds  relating  to  all  the  prop- 
erty in  the  Master's  office,  (Seton  on  Decrees,  187,)  Trodd  v.  DovmeSj 
Seton  on  Decrees,  188 ;  2  Atk.  304.  One  tenant  in  common  has  no 
more  right  to  the  deeds  than  the  other. 

[Knight  Bruce,  L.  J.  But  what  right  has  the  other  to  take  them 
from  him  if  he  has  the  possession  ?] 

Bazalgette  appeared  for  another  defendant 

Knight  Bruce,  L.  J.  I  am  not  aware  of  any  rule  of  practice  or 
convenience  which  requires  in  the  absence  of  any  special  circumstance 
the  deposit  in  the  Master's  office,  or  the  record  office  of  deeds,  relating 
to  property  alloted  to  more  persons  than  one.  There  appears  to  be 
no  general  rule  to  that  effect.  The  general  rule  seems  to  be  to  frame 
the  decree  as  in  Lord  CardigavUs  Case^  Seton  on  Decrees,  185,  and  to 
reserve  liberty  to  apply  as  to  such  documents;  and  the  proper  course, 
as  it  appears  to  me,  is  to  leave  the  deeds  where  they  are,  with  liberty 
to  apply;  the  plaintiff  undertaking  to  abide  by  any  order  which  the 
court  may  make. 

Turner,  L.  J.  The  right  to  partition  is  a  legal  right,  and  I  see  no 
sufficient  reason  for  giving  the  direction  now  sought. 

The  following  was  the  form  of  the  order :  — 

It  is  ordered  that  the  defendant,  Roger  Farrand  Jackson,  do  convey 
the  legal  estate  vested  in  him,  of  and  in  the  one  seventh  of  the  legal 
estate  in  the  hereditaments  and  premises  in  the  plaintiff's  claim  and 
affidavit  mentioned,  to  the  plaintiff,  his  heirs  and  assigns,  such  con- 
veyance to  be  settied  by  the  Master  of  this  court  in  rotation,  in  case 
the  parties  differ  about  the  same.  And  it  is  ordered  that  a  commission 
of  partition  do  issue,  directed  to  certain  commissioners  to  be  therein 
named,  to  divide  the  said  hereditaments  and  premises  in  question  into 
seven  equal  parts,  and  to  make  such  partition  in  metes  and  bounds 
when  they  shall  see  occasion.  And  it  is  ordered  that  six  sevenths 
thereof  be  alloted  as  the  share  of  the  plaintiff,  and  one  seventh  as 
the  share  of  the  defendant,  Robert  Robinson,  who  are  to  hold  and 
enjoy  the  respective  shares  and  proportions  of  the  said  estates  in 
severalty,  according  to  such  allotment,  and  execute  mutual  convey- 
ances of  such  respective  shares  or  proportions  according  to  their 
respective  interests  therein,  and  as  they  may  respectively  direct,  such 
conveyance  to  be  settled  by  the  Master  of  this  court  in  rotation,  in 
case  the  parties  differ  about  the  same.  And  it  is  ordered  that  the  said 
Robert  Robinson  be  appointed  to  convey  the  said  hereditaments  in 
the  place  and  stead  of  Robert  H.  Wilson,  in  the  claim  mentioned. 
And  it  is  ordered  that  he  do  convey  the  same  in  his  place  and  stead, 
and  execute  in  his  place  and  stead  such  deed  or  deeds  as  is  or  are 
necessary  for  that  purpose.  And  it  is  ordered  that  all  deeds  and 
writings  in  the  custody  or  power  of  any  of  the  parties  be  produced 
before  the  commissioners  on  oath  as  they  shall  require,  and  the  said 
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commissioners  are  to  be  at  liberty  to  examine  witnesses  upon  oath, 
and  take  the  depositions  in  writing,  and  return  the  same  with  the 
commissioners'  report,  and  after  making  such  partition  and  division, 
it  is  ordered  that  such  of  the  title-deeds  and  writings  as  shall  appear 
to  relate  solely  to  any  distinct  part  of  the  said  hereditaments  and 
premises  which  shall  be  allotted  to  either  party  be  delivered  to  such 
party.  And  it  is  ordered  that  the  plaintiff  be  at  liberty  to  retain  the 
rest  of  such  title-deeds  and  writings,  he  undertaking  to  abide  by  any 
order  which  this  court  may  make  as  to  the  same,  and  either  party  is 
to  be  at  liberty,  to  apply  to  this  court  for  directions  concerning  the 
same.  And  it  is  ordered  that  the  charges  of  such  partition  be  borne 
ratably  and  in  proportion  to  the  estates  so  to  be  allotted  to  them,  and 
any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  court,  as  advised. 


Kidd  v.  North. 

March  15,  and  April  21,  1853. 

Will —  ConstructiofL 

A  testator  gave  his  residoaiy  estate  upon  trust  to  pay  to  A  an  annaitj  daring  her  life,  and 
to  accumalate  the  sorplos  income  till  the  expiration  of  six  months  after  A's  death,  and 
then  to  divide  the  residue  and  accamnlations  into  as  many  shares  as  there  should  be  children 
"  living  "  of  A  and  of  B,  who  should  have  lived  to  attain  twenty-one,  or,  in  case  of  any  of 
them  being  dead  under  that  age,  who  should  have  left  issue,  and  pa^  and  apply  one  share 
to  each  of  the  children  of  A  and  B,  that  should  have  lived  to  attam  twenty-one,  and  to 
their  respective  executors,  administrators,  and  assigns,  and  one  share  to  the  issue  of  each 
child  who  should  have  died  under  that  ago,  leaving  lawful  issue  :  — 

Heidf  that  the  word  *^ living"  was  not  referable  to  the  period  of  distribution,  but  to  that  of 
the  testator's  death ;  so  mat  each  child,  on  attaining  twenty-one,  took  a  vested  interest 
absolutely. 

This  case  came  on  by  order  to  be  heard  originally  before  their 
lordships  on  further  directions,  with  a  petition,  and  the  question 
turned  upon  the  construction  of  the  will  of  John  Kidd,  dated  the  19th 
of  July,  1830,  whereby  he  declared  the  trusts  of  his  residuary  estates 
as  follows : — 

"  Upon  trust  by  and  out  of  the  yearly  interest  dividends  and  annual 
produce  to  arise  therefrom  to  pay  unto  Elizabeth  Kidd  of  Prescott, 
widow  of  my  late  relative  William  Kidd  of  Prescott  aforesaid, 
surgeon,  one  annuity  or  clear  yearly  sum  of  100/.  for  and  during  the 
term  of  her  natural  life,  by  two  equal  half  yearly  payments  in  each 
year,  the  first  payment  thereof  to  commence  and  be  made  to  her  at 
the  end  of  six  calendar  months  next  after  my  decease,  whether  my  real, 
copyhold,  and  leasehold  estates  shall  have  been  then  sold  or  not;  and 
upon  further  trust  by  a*nd  out  of  the  yearly  dividends  and  annual  pro- 
duce to  arise  as  aforesaid  from  the  rents  and  interest  of  my  said  real, 
leasehold,  and  personal  estate,  to  pay  unto  Mary,  otherwise  Maria 
Kidd,  widow  of  my  late  relative  Thomas  Kidd,  of  Liverpool,  aforesaid, 
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one  annuity  or  clear  yearly  sum  of  50/.  for  and  during  the  term  of  her 
natural  life,  by  two  equal  half  yearly  payments  in  each  year,  the  first 
payment  thereof  to  commence  and  be  made  to  her  at  the  end  of  sis 
calendar  months  next  after  my  decease,  whether  my  said  real,  copy- 
hold, and  leasehold  estates  shall  have  been  then  sold  or  not;  aod 
upon  further  trust,  after  paying  the  several  yearly  sums  aforesaid,  to 
put  and  place  out  at  interest,  as  aforesaid,  any  surplus  that  shall 
remain  of  the  interest,  dividends,  and  annual  proceeds,  in  order  to 
accumulate ;  and  from  and  after  the  expiration  of  six  calendar 
months  from  the  death  and  decease  of  the  said  Elizabeth  Kidd,  upon 
trust  to  pay  to  such  of  her  children  as  shall  then  have  attained  the 
respective  ages  of  twenty-one  years  the  sum  of  500^  each,  and  to 
retain  the  like  sum  of  500/.  for  each  and  every  of  her  children  who 
shall  not  then  have  attained  that  age,  and  to  place  out  the  same 
upon  the  like  securities  as  aforesaid,  until  their  respective  attainments 
thereto,  and  then  to  pay  the  same  to  him  or  her  respectively ;  and 
from  and  after  the  death  and  decease  of  the  said  Mary,  otherwise 
Maria  Kidd,  upon  trust  to  pay  each  of  the  children  of  Thomas  Kidd 
and  Elizabeth  the  sum  of  500/.  within  six  calendar  months  next  after 
her  decease;  and  upon  the  youngest  child  of  the  said  Elizabeth  Kidd 
of  Prescott,  attaining  the  said  age  of  twenty-one  years,  or  in  case  of 
its  death  prior  to  that  age,  then  the*  next  youngest  child  attaining  the 
said  age  of  twenty-one  years,  and  so  on  upwards  with  respect  to  her 
children,  it  being  my  intention  that  the  division  hereinafter  mentioned 
is  to  take  place  when  the  last  youngest  child  of  the  said  Elizabeth 
Kidd  shall  have  attained  that  age,  provided  the  said  Elizabeth  Kidd 
shall  be  then  dead,  but  not  otherwise,  it  being  my  intention  that  the 
««  division  shall  not  be  made  until  six  calendar  months  next  after  the 

decease  of  the  said  Elizabeth  Eadd,  upon  trust  to  divide  the  then 
residue  and  accumulations  into  as  many  shares  as  there  shall  be 
children  living  of  the  said  Elizabeth  Kidd  and  Mary,  otherwise  Maria 
Kidd,.that  shall  have  lived  to  attain  that  age,  or  in  case  any  of  them 
being  dead  under  that  age  shall  have  left  behind  him  or  her  lawful 
issue,  and  pay  and  apply  one  such  equal  share  thereof  to  each  of  the 
children  of  the  said  Elizabeth  Kidd  and  Mary,  otherwise  Maria 
Kidd,  that  shall  have  lived  to  attain  that  age,  and  to  their  respective 
executors,  administrators,  and  assigns,  and  one  other  such  equa)  share 
thereof  unto  the  issue  of  each  such  child  that  shall  have  died  under 
that  age  leaving  lawful  issue." 

The  testator  died  on  the  4th  of  March,  1835,  and  the  will  and  three 
codicils  not  affecting  the  above  trusts  were  duly  proved  by  John 
North  and  Ambrose  Lace,  the  executors.^ 

Maria  Kidd  died  in  the  lifetime  of  the  testator,  on  the  13th  of  July, 
1834,  having  had  two  children  only,  who  were  living  at  the  death  of 
the  testator,  namely,  Thomas  Kidd,  since  deceased,  and  Elizabeth 
Kidd.  Elizabeth  Kidd  was  still  living,  and  had  had  five  children, 
namely,  James  Kidd  and  William  Turner  Kidd,  both  since  deceased, 


I  The  case  k  reported  on  other  points  in  14  SinL  468,  and  2  FhiL  91. 
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and  Edward  Taylor  Kidd,  Anne  Atherton,  and  Alice  Beal,  all  of  whom 
were  living  at  the  death  of  the  testator  John  Kidd,  and  had  respec- 
tively attained  the  age  of  twenty-one  years. 

The  question  was,  whether  the  children  took  vested  interests  before 
the  death  of  Elizabeth  Kidd. 

RoU  and  Jolliffe^  were  for  the  plaintifis. 

FoUett^  James^  Oiffardj  and  Eddis^  for  the  defendants. 

Judgment  reserved. 

April  21.  Knight  Bruce,  L.  J.  In  this  case,  as  I  understand  the 
facts,  all  the  children  of  Elizabeth  Kidd,  the  annuitant  of  lOOA  per 
annum,  who  were  living  when  the  testator  made  his  will,  were  by 
that  husband  who  is  mentioned  in  it,  are  still  living,  and  have 
attained  majority ;  and  all  the  children  of  Mary,  otherwise  Maria 
Kidd,  the  annuitant  of  50^  per  annum,  who  were  living  when  the 
will  was  made,  were  by  that  husband  who  is  mentioned  in  it,  are 
also  living,  and  have  attained  majority,  except  one  of  the  children 
who,  as  I  buelieve,  died  after  the  testator's  death,  having,  however, 
attained  majority.  The  question  is,  whether  if  any  of  them  shall  die 
in  the  lifetime  of  Elizabeth  Kidd,  the  annuitant  of  100/.  per  annum, 
the  share  of  the  child  so  dying  will  devolve  on  the  children  who  shall 
survive  that  lady.  In  my  opinion  the  true  view  of  the  case  requires 
that  question  to  be  answered  in  the  negative.  It  seems  to  me  that 
the  shares  of  the  children  of  each  family  are  absolutely  vested. 

The  word  "living,"  used  in  the  residuary  gift,  means,  I  think,  "now 
living;"  that  is,  the  testator  intended,  in  my  opinion,  to  bene6t  not 
any  child  that  Elizabeth  Kidd,  the  annuitant  of  100/.  per  annum, 
might  have  after  the  will,  but  such  children  only  of  that  lady  as  were 
children  of  her  deceased  husband,  the  testator's  relative,  William 
Kidd,  of  Prescott ;  (though  of  the  names,  ages,  and  number  of  those 
children,  the  testator  was  probably  uncertain ;)  and  to  benefit  not  any 
child  that  Mary,  otherwise  Maria  Kidd,  the  annuitant  of  50/.  per 
annum,  might  have  after  the  will,  but  such  children  only  of  that  lady 
as  were  of  her  deceased  husband,  the  testator's  relative,  Thomas 
Kidd,  of  Liverpool.  Nor  can  the  testator  be  supposed  to  have  in- 
tended that  the  share  of  a  child,  dying  after  majority,  leaving  issue, 
should  be  lost  to  that  child  and  his  issue  in  favor  of  other  children, 
when  that  was  not  to  be  the  case  with  the  share  of  a  child  dying  in 
minority  leaving  issue. 

The  rules  of  grammar  and  idiom  seem  also  to  require  that  "living" 
should  be  understood  as  "now  living,"  for  the  will  says:  "  Children 
living  of  the  said  Elizabeth  Kidd  and  Mary,  otherwise  Maria  Kidd, 
that  shall  have  lived  to  attain  that  age,  or  in  case  any  of  them  being 
dead  under  that  age,  shall  have  left  behind  him,  or  her,  lawful  jf?^®' 
The  description  of  "living"  being  expressly  ascribed  to  a  cji"d  no 
living,  unless  the  word  "  living  "  be  read  as  meaning,  "  now  ^^^  . . 

The  testator  might,  perhaps,  have  expressed  himself  more  neauy 
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and  clearly.  But  I  am  satisfied  that  we  are  fulfilling  his  intention 
by  holding  the  vesting  of  all  the  shares  (including  that  of  the  dead 
child)  to  have  taken  place  (in  the  events  that  have  happened)  finally 
and  absolutely. 

Turner,  L.  J.  This  is  a  question  of  some  difl[iculty  upon  the  con- 
struction of  a  will.  John  Kidd,  the  testator,  by  his  will,  after  directing 
the  conversion  of  his  real  and  personal  estate  into  money,  and  the 
investment  of  the  proceeds  by  his  trustees  on  government  or  real 
securities,  has  declared  the  following  trusts.  [His  lordship  read 
them.] 

The  question  is,  whether  any  shares  of  the  residue  were  vested  in 
the  children  of  Elizabeth  and  Mary,  otherwise  Maria  Eidd,  who  at- 
tained twenty-one,  and  afterwards  died  in  the  lifetime  of  Elizabeth, 
or  whether  the  interests  of  the  children  of  Elizabeth  and  Mary,  who 
attained  twenty-one,  were  contingent  on  their  surviving  Elizabeth. 
I  am  of  opinion  that  the  children  of  Elizabeth  and  Mary,  who  at- 
tained twenty-one,  and  afterwards  died  in  Elizabeth's  lifetime,  took 
vested  interests. 

The  question  seems  to  me  to  depend  mainly  upon  the  effect  to  be 
attributed  to  the  word  "  living,"  in  the  direction  to  divide  the  residne 
into  as  many  shares  as  there  should  be  children  living  of  Elizabeth 
and  Mary.  If  the  word  "  then  "  had  occurred  in  this  clause,  and  the 
direction  had  been  to  divide  into  as  many  shares  as  there  should  be 
children,  "  then  living,"  of  Elizabeth  and  Mary,  the  terms  of  contin- 
gency in  this,  the  leading  direction  of  the  will,  would  have  been  so 
clear  and  positive  that  the  court  could  hardly,  I  think,  have  been 
warranted  in  departing  from  them,  or  construing  the  disposition 
otherwise  than  as  throughout  importing  contingency.  But  the  word 
"  then  "  is  not  found  in  this  clause  in  connection  with  the  word  "liv- 
ing," and  the  question,*  therefore,  is  more  open  upon  the  context, 
whether  the  word  "  living "  was  intended  by  this  testator  to  import 
contingency.  Looking  at  the  context  of  this  will,  I  do  not  think  that 
it  was. 

This  testator,  in  the  commencement  of  the  disposition  of  his  resi- 
due, had  been  referring  to  the  successive  youngest  children  of  Eliza- 
beth, dying  under  twenty-one.  And,  I  think  that  he.  has  used  the 
term,  "  children  living,"  on  which  the  question  of  contingency  arises, 
in  contradistinction  merely  to  the  children  so  dying,  and  that  the 
word  living  is  merely  expletive.  There  are  several  reasons  which 
have  led  me  to  this  conclusion.  1.  There  is  the  absence  of  the 
word  "  then,"  in  connection  with  the  word  "  living."  This  testator 
has  shown  by  other  parts  of  his  will,  that  he  knew  the  use  of  the 
word  "  then."  He  has  used  it  in  the  gift  of  the  legacies  of  500/.  to 
the  children  of  Elizabeth,  who  should  then  have  attained  twenty-one; 
and  again,  in  this  very  clause,  provided  Elizabeth  shall  be  then  dead; 
and  yet  he  does  not  attach  it  to  the  word  living  in  this  the  most 
material  part  of  his  disposition.  2.  The  word  "living"  is  intro- 
duced only  in  the  direction  to  divide,  and  not  in  the  direction  to  pay, 
which  is  absolute  and  unqualified,  the  direction  being  to  pay  to  the 
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children  who  shall  live  to  attain  twenty-one.  It  would  be  incon- 
sistent to  constrae  the  latter  direction  as  absolute,  and  the  former  as 
importing  contingency.  It  is  true  that  this  inconsistency  would  be 
equally  well  removed  by  reading  the  words  "  who  shall  live  "  to  mean 
<<  who  shall  have  lived,"  but  the  court  would,  of  course,  lean  to  the 
construction  which  favors  the  vesting  rather  than  to  that  which  im- 
ports contingency.  3.  The  direction  is  to  pay  to  the  children  who 
shall  live  to  attain  twenty-one,  '^  their  executors,  administrators,  and 
assigns;"  and,  although  these  superadded  words  might,  in  the  event 
of  Elizabeth  surviving  the  period  when  her  youngest  child  should  at- 
tain twenty-one,  (an  event  which  the  testator  has  in  terms  referred 
to  as  possible,  and  which  must,  therefore,  be  so  treated  by  the  court,) 
be  well  accounted  for  by  the  period  of  six  months,  which  in  that  event 
was  to  elapse  before  the  division,  I  see  nothing  which,  upon  the  sup- 
position of  the  disposition  being  contingent,  can  account  for  these 
superadded  words,  in  the  event  of  Elizabeth's  predeceasing  the  period 
of  her  youngest  child  attaining  twenty-one.  And  lastly,  the  disposi- 
tion is  in  favor  of  a  class  to  be  composed  of  children  attaining 
twenty-one,  and  of  the  issue  of  children  dying  under  twenty-one. 
According  to  the  terms  of  the  disposition,  the  issue  of  the  children 
would,  as  I  apprehend,  take  vested  interests  upon  the  deaths  of  their 
parents.  It  is  not  a  probable  intention  to  ascribe  to  the  testator  that 
the  interests  of  some  of  the  class  should  be  vested,  whilst  the  interest 
of  others  of  the  class  were  in  contingency. 

My  opinion,  therefore,  is,  that  the  children  who  attained  twenty- 
one  in  the  life  of  Elizabeth,  and  have  since  died,  took  vested  interests. 


IvisoN  V.  Gassiot. 

May  5,  1853. 

Assignment  by  Debtor  of  Stock  in  Trade  —  What  passes. 

Under  an  assignment  to  creditors  b^  a  debtor  of  all  his  stock  in  trade,  book  and  other  debts, 
goods,  securities,  chattels,  and  efllects  whatsoever,  except  the  wearing  apparel  of  himself 
and  his  family  :  — 

Edd,  that  a  contingent  interest  in  the  residuary  estate  of  a  testator  (to  which  the  debtor  was 
entitled  in  the  event  of  his  sister  dying  without  a  child)  passed. 

Pope  V.  Whitcombe,  3  Buss.  124,  observed  upon. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the  Bolls  of 
a  motion  for  payment  into  court  of  a  sum  of  93i  16*.  lOd.  consols, 
and  for  an  injunction. 

By  a  composition  deed,  dated  the  8th  of  Julv,  1831,  and  made 
between  John  Park,  of  the  first  part,  Charles  Moore  and  Edwara 
Rawlings,  of  the  second  part,  and  the  several  persons  whose  ^^^^ 
were  thereunto  subscribed,  and  seals  afl^ed,  creditors  of  John  rar  , 
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of  the  third  part,  it  was  witnessed  that,  in  consideration  of  the  release  . 
thereinafter  contained,  John  Park  assigned  unto  Charles  Moore  and 
Edward  Rawlings  all  and  singular  the  stock  in  trade,  book  and  other 
debts,  goods,  securities,  chattels,  and  effects,  whatsoever  and  where- 
soever, of  or  belonging,  or  due  or  owing  to  John  Park,  or  wherein  or 
whereto  he  was  in  anywise  interested  or  entitled,  (except  the  wearing 
apparel  of  John  Park  and  his  family,)  together,  also,  with  all  profits 
and  produce  of  the  thereby  assigned  property  and  premises,  and  all 
securities,  books,  accounts,  vouchers,  and  writings  and  documents 
whatsoever  relative  thereto,  and  all  the  right,  title,  interest,  benefit, 
property,  claim,  and  demand  whatsoever,  of  him,  John  Park,  of,  in, 
and  to,  or  in  respect  of  the  same,  to  hold,  receive,  take,  and  enjoy  all 
and  singular  the  furniture,  stock,  debts,  effects,  and  other  the  premises 
thereby  assigned,  or  intended  so  to  be,  unto  and  by  Charles  Moore 
and  Edward  Rawlings,  their  executors,  administrators,  and  assigns, 
absolutely,  together  with  full  power  for  them,  as  the  true  and  lawful 
attorney  or  attorneys  of  John  Park,  to  ask,  demand,  and  receive,  and 
by  action,  suit,  or  otherwise  to  sue  for  and  receive  all  the  said  goods, 
stock,  debts,  and  effects  thereby  assigned.  And  it  was  thereby 
declared  and  agreed  that  the  said  stock  in  trade,  debts,  goods,  secur- 
ities,  chattels,  effects,  and  other  the  premises  assigned,  were  so  as- 
signed unto  Charles  Moore  and  Edward  Rawlings  upon  trust  as  soon 
as  conveniently  might  be,  to  sell  and  dispose  thereof  as  therein  men- 
tioned, and  to  stand  possessed  of  the  moneys  to  be  received  under 
the  trusts ;  upon  trust,  in  the  first  place,  to  pay  the  costs  and  expenses 
therein  mentioned,  and,  in  the  next  place,  thereout  to  retain  and 
reimburse  all  advances  made  to  John  Park,  or  otherwise  for  or  in 
respect  of  carrying  on  his  business  as  thereinafter  mentioned,  with 
interest  at  the  rate  of  5/.  per  cent,  per  annum,  on  all  advances  to  be 
made  by  the  trustee  or  trustees,  out  of  their  own  funds,  and  subject 
thereto  upon  trust  to  pay  and  discharge  all  the  debts  of  the  parties 
thereto  of  the  second  and  third  parts  ratably,  without  preference,  as 
far  as  the  said  moneys  would  extend,  and  to  be  in  full  discharge  of 
the  debts  of  the  said  respective  creditors;  and  if  there  should  be  any 
surplus  of  the  said  trust  moneys  and  premises,  after  satisfying  the 
trusts  aforesaid,  then,  upon  trust,  to  pay  over  and  assign  the  same 
unto  John  Park,  his  executors,  administrators,  and  assigns.  And  in 
the  indenture  was  contained  a  power  for  the  trustees  to  allow  John 
Park  to  continue  his  business,  or  to  collect  on  account  of  the  trustees 
all  or  any  of  the  debts  thereby  assigned ;  and  also  a  power  for  the 
trustees  for  the  time  being,  if  so  they  thought  proper  themselves  to 
carry  on  the  said  business,  so  long  as  they  should  think  prudent  for 
the  benefit  of  the  trust  estate.  And  John  Park  thereby  (amongst 
other  things)  covenanted  with  the  trustees  to  do  and  execute  all  such 
further  and  other  acts  and  things  relating  to  the  premises  as  the  trus- 
tees or  their  counsel  should  reasonably  require  for  the  better  and 
more  effectually  assuring  the  said  furniture,  stock,  debts,  effects,  and 
premises  thereby  assigned  upon  the  trusts  aforesaid ;  and  that  John 
Park  would  at  all  times  thereafter,  upon  every  reasonable  request, 
attend  the  trustees,  and  disclose  and  explain  his  whole  property  and 
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effects  intended  to  be  thereby  assigned,  and  all  circumstances  attend- 
ing the  same.  And  it  was  thereby  further  witnessed  that,  in  con- 
sideration of  ihe  assignment  and  covenants  of  John  Park  thereinbe- 
fore contained,  the  aforesaid  creditors,  parties  thereto  of  the  second 
and  third  parts,  each  as  well  for  himself  as  his  respective  partners, 
did  remise,  release,  and  forever  quitclaim  unto  John  Park,  his  heirs, 
executors,  and  administrators,  and  also  him  and  them,  and  his  and 
th^r  estate  and  effects,  of  and  from  all  debts  due  and  owing  to  them 
the  said  creditors,  parties  thereto,  from  John  Park,  and  all  actions, 
suits,  claims,  and  demands  whatsoever  at  law  or  in  equity,  or  other- 
wise howsoever. 

The  question  was,  whether  the  deed* extended  to  and  comprised  an 
interest  to  which  John  Park  became  entitled  in  part  of  the  personal 
estate  of  his  father  Joseph  Park,  deceased,  under  the  following  circum- 
stances :  Joseph  Park  by  his  will,  dated  the  11th  of  August,  1820, 
bequeathed  all  his  residuary  estate  to  his  brother  Thomas  Park  and 
John  Wylie,  upon  trusts  for  sale ;  and  after  payment  of  debts,  to 
invest  the  residuary  estate,  upon  trust  as  to  one  moiety  for  John 
Park,  and  as  to  the  other  moiety  thereof  for  his  sister,  the  testator's 
daughter,  Mary  Ann  Park.  The  testator  died  shortly  after  the  date 
•  of  his  will. 

By  an  indenture  of  settlement  dated  the  26th  of  May,  1826,  and 
made  between  Mary  Ann  Park  of  the  one  part,  and  Thomas  Park, 
since  deceased,  and  the  defendant  John  Peter  Gassiot  of  the  other 
part,  Miss  Park  assigned  unto  Thomas  Park  and  John  Peter  Gassiot 
all  that  the  said  moiety  or  half  part  or  share  of  her  the  said  Mary 
Ann  Park,  of  and  in  the  residue  of  the  estate  and  effects  of  Joseph 
Park,  her  late  father,  on  certain  trusts  for  her  and  her  chUdren.  And 
in'  case  there  should  be  no  child  or  children  of  Miss  Park  living  at  the 
time  of  her  death,  nor  the  issue  of  any  child  or  children  dying  in  her 
lifetime,  leaving  lawful  issue  living  at  her  death,  or  being  such 
children  or  child,  or  issue,  he,  she,  or  they  should  die  before  be,  she, 
or  they  should  have  acquired  a  vested  interest  in  the  said  trust  estate 
and  premises ;  then  upon  trust  to  pay,  assign,  and  transfer  the  said 
trust  estate  and  premises,  or  the  securities  upon  which  the  same 
should  from  time  to  time  be  invested,  unto  John  Park,  his  executors, 
administrators,  or  assigns^  absolutely  for  his  and  their  own  use  and 
benefit 

in  1844  John  Park  died,  and  in  June,  1848,  Mary  Ann  Park  died 
without  having  been  married. 

The  present  suit  was  instituted  by  one  of  the  creditors,  who  were 
parties  to  the  composition  deed,  on  behalf  of  himself  and  all  other 
the  creditors  of  John  Park  who  were  entitled  to  the  benefit  of  the 
composition  deed.  The  bill  sought  a  declaration  that  the  moiety 
theretofore  of  Mary  Ann  Park,  deceased,  and  settled  by  the  indenture 
of  the  26th  of  May,  1826,  of  and  in  the  residuary  estate  of  the 
testator  Joseph  Park,  deceased,  became  and  then  was  subject  io  the 
trusts  of  the  indenture  of  the  8th  of  July,  1831,  and  ought  to  be 
applied  and  disposed  of  accordingly.  The  bill  also  sought  io  have 
the  requisite  accounts  taken,  and  the  trust  moneys  and  premises 
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applied  in  a  due  course  of  administration,  in  paying  to  plaintiff  and 
the  other  creditors  of  John  Park,  deceased,  who  were  or  might  be 
entitled  to  the  benefit  of  the  composition  deed  of  July,  1831.  It 
further  sought  an  injunction  to  restrain  the  defendant,  John  Peter 
Oassiot,  from  paying,  assigning,  or  disposing  of,  otherwise  than  under 
the  order  and  direction  of  the  court,  the  moneys,  stocks,  funds,  and 
securities,  subject  to  the  trusts,  and  the  appointment  of  a  receiver. 

The  defendant  Gassiot  admitted  a  balance  of  93/L  16«.  IQd.  to  be 
in  his  hands,  and  the^  motion  which  was  the  subject  of  appeal,  was 
for  payment  of  this  amount  into  court,  and  for  an  injunction  as 
prayed  by  the  bill. 

Lloyd  and  Halleit^  in  support  of  the  appeal. 

The  Master  of  the  Rolls  held  that  he  was  bound  by  the  decision 
in  Pope  V.  Whitcombey  3  Russ.  124.  We  submit,  however,  that  if 
there  was  nothing  more  in  the  deed  affecting  the  question  than 
appears  upon  the  report  of  that  case,  the  decision  cannot  be  supported. 
There  was,  perhaps,  in  that  case,  some  content  interpreting  and  con- 
fining the  words  of  the  deed  otherwise  than  according  to  their  ordi- 
nary signification.  But  the  cases  are,  moreover,  distinguishable ;  for 
here  the  exception  of  the  wearing  apparel  is  stronger  than  any  thing 
which  appears  to  have  been  in  the  deed,  in  Pope  v.  Whitcombey  to 
show  that  the  word  effects  must  be  taken  in  its  most  exclusive 
sense. 

They  also  referred  to  Arnold  v.  Arnold^  2  Myl.  &  K  366;  Parker  v. 
Marchant,  1  Y.  &  C.  C.  C.  290. 

Palmer  and  Eddis,  for  the  respondents. 

The  words  in  Pope  v.  Whitcombe  were  larger  than  those  in  the 
present  case,  for  they  included  the  word  ^estate"  as  well  as  the 
word  "  effects,*'  which  is  alone  used  here.  The  word  "  estate  "  is  of 
larger  import  than  the  word  "  effects."  The  word  **  effects,"  in  its 
ordinary  signification,  means  tangible  property,  and  not  ch&ses  m 
action. 

Knight  Bruce,  L.  J.  I  need  not  give  any  opinion  upon  the  con- 
struction of  the  instrument  which  was  before  the  court  in  P&pe  v. 
Whitcombe.  The  Master  of  the  Rolls  considered  that  the  cases  could 
not  be  distinguished,  and  therefore  that  he  was  bound  to  put  on  the 
deed  now  before  the  court  the  limited  construction  which  was  put 
upon  the  assignment  in  Pope  v.  Whitcombe.  I  do  not,  however,  con- 
sider that  we  are  bound,  because  the  instrument  in  Pope  v.  Whitcombe 
was  construed  in  a  particular  manner,  to  construe  in  the  same  way 
that  now  before  us.  It  is  impossible  to  say  what  interpreting, 
restricting,  or  correcting  context  there  may  have  been  in  the  former 
instrument  without  seeing  every  word  of  it.  We  do  see  every  word 
that  the  instrument  in  this  case  contains,  and  thus  much  is  plain, 
that  the  words  here,  according  to  their  proper  and  technical  interpre- 
tation, do  include  this  property.  That,  however,  would  be  nothing 
if  there  were  a  restrictive  context     I  have  looked,  in  vain,  for  such  a 
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context,  and,  not  finding  it,  I  must  hold  that  the  words  ought  to  be 
understood  according  to  their  proper  and  technical  constraction  as 
inclading  this  property. 

Turner,  L.  J.  I  think  that  there  is  a  plain  distinction  between 
this  case  and  Pope  v.  Whiteombe,  It  is  tme  that  the  general  words 
there  were  the  same  as  in  this  case,  or  even  more  extensive.  But  in 
the  present  case  there  is  an  exception  of  the  assignor's  wearing 
apparel.  What  is  the  effect  of  that  exception  ?  Why,  that  all  the 
assignor's  property,  with  that  exception,  was  intended  to  pass.  A 
similar  circumstance  was  relied  upon  in  Hotham  v.  Sutiafiy  15  Ves. 
326,  where  Lord  Eldon  said  :  "  With  respect  to  the  second  question, 
the  doctrine  appears  now  to  be  settled  in  this  court  that  the  words 
^  other  effects,'  in  general  mean  effects  ejusdem  generis,  I  cannot 
help  entertaining  a  strong  doubt,  whether  this  testatrix,  if  asked 
whether  she  meant  effects  ejusdem  generis^  at  contemplated  the  share 
of  all  which  she  had  considered  her  effects  in  the  will,  would  not 
have  answered  that  the  latter  was  her  meaning.  Her  expression  is 
conclusive  upon  that.  Money  cannot  be  represented  as  ejusdem 
generis  with  plate,  linen,  and  household  goods.  The  express  excep- 
tion of  money  out  of  the  *  other  effects,'  shows  her  understanding  that 
it  would  have  passed  by  those  words;  that  express  words  were 
required  to  exclude  it;  and  by  force  of  the  exclusion  in  the  excepted 
article,  she  says  she  thought  that  the  words  of  her  bequest  would 
carry  things  not  efusdem  generis.  This  disposition  roust,  therefore,  be 
taken  to  comprehend  all  that  she  has  not  excluded,  which  is  money 
only. 

Giving  no  opinion  upon  Pope  v.  Whitcombej  I  think  that  in  this 
case  the  contingent  interest  passed. 

Order  made. 


In  the  Matter  of  the  Trust  of  Jane  Stephenson,  deceased,  and  of  the 

10  &  11  VicU  c.  96 ;  ex  parte  Stephenson. 

May  8,  1853. 

Marriage  Settlement, —  (Jonstruction, 

Upon  the  marriage  of  one  of  sercral  residaary  legatees  under  her  Other's  will,  the  intended 
nosband  and  ^mh  assigned  to  tmsteee  all  and  every  the  snm  and  snms  of  money,  legacy 
and  legacies,  and  other  personal  property  then  dae  and  pa^ble,  or  bclQnging  to,  or  to 
become  due  and  payable  to  the  intended  wife  under  or  bjr  rirtao  of  her .  father's  will,  "  or 
otherwise  howsoeyer/'  upon  tmsts  for  her  separate  nse  for  her  life,  withont  power  of  antici- 
pation, with  tmsts  in  remainder  in  faror  of  the  children  of  the  marriage.  By  the  next 
witnessing  part  of  the  same  settlement,  it  was  agreed,  that  in  case  any  real  or  personal 
property  should,  daring  the  coyerture,  be  given  or  bequeathed  to  the  wtfe,  the  husband 
should  settle  it  upon  trust  so  that  the  wife  should  have  the  sole  power  of  disposing  of  the 
same:  — 

JSeW,  that  a  legacy  bequeathed  bv  another  will  to  the  wife  after  the  marriage  was  not  subject 
to  the  trusts  for  the  children,  the  latter  witnessing  part  of  the  setdement  showmg  that  tue 
former  must  be  read  in  a  restricted  sense. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  petition  under  the  Trustees'  Belief  Act;  and  the  question  was 
whether  a  mortgage  executed  by  a  husband  and  wife  of  an  interest 
to  which  the  wife  became  entitled  under  a  will  was  effectual,  which 
question  depended  upon  another,  namely,  whether,  according  to  the 
true  construction  of  their  marriage  settlement,  the  property  was  com- 
prised in  the  second  or  the  third  witnessing  part  of  that  deed. 

The  following  were  the  circumstances  of  the  case :  — 

Charles  Ambrose  Stephenson,  by  his  will  dated  the  19th  of  June, 
1812,  gave  the  residue  of  his  real  and  personal  estate  to  trustees ; 
upon  trust,  after  paying  certain  annuities  which  had  determined,  for 
all  and  every  of  his  children,  equally  to  be  divided  amongst  them  share 
and  share  alike,  the  share  and  interest  of  every  son  to  be  paid  or  trans- 
ferred at  his  age  of  twenty-five  years,  and  the  share  and  interest  of 
every  daughter  to  be  paid  and  transferred  at  the  age  of  twenty-one 
years,  or  on  thei  day  of  her  marriage,  which  should  first  happen. 

The  testator  diea  in  June,  1812,  leaving  six  children  surviving  him, 
of  whom  Louisa,  afterwards  the  wife  of  William  Field,  and  Jane 
Stephenson,  were  two.  All  the  daughters  attained  twenty-one,  and 
the  sons  twenty-five  years. 

The  executors  of  Charles  Ambrose  Stephenson  assented  to  the 
bequest  of  the  testator's  residuary  estate. 

The  settlement  on  which  the  question  arose,  and  which  was  ex-, 
ecuted  on  the  1st  of  May,  1820,  in  contemplation  of  the  marriage  of 
'  Miss  Louisa  Stephenson  and  Mr.  William  Field,  was  mad^  between 
William  Field  of  the  first  part,  Louisa  Stephenson  of  the  second 
part,  and  the  petitioner  Charles  Doyley  Stephenson  and  James  Field 
of  the  third  part.  It  recited  the  intended  marriage,  and  that  William 
Field  was  possessed  of  a  policy  of  assurance  on  his  own  life  for  the 
sum  of  1,000Z.  effected  in  the  Equitable  Assurance  Office.  It  also 
recited  that,  under  and  by  virtue  of  the  will  df  Charles  Ambrose 
Stephenson,  Louisa  Stephenson  was  entitled  to  certain  legacies,  sum 
or  sums  of  money,  or  other  personal  estate ;  but  the  particulars  and 
amount  of  the  same,  so  far  as  the  same  had  not  then  been  paid  or 
transferred  to  her,  was  not  then  fully  ascertained.  And  it  recited  that 
upon  the  treaty  of  the  said  marriage,  it  had  been  proposed  and  agreed 
that  for  making  some  provision  for  Louisa  Stephenson  and  the  issue 
(if  any)  of  the  same  marriage,  the  sum  of  1,0002.  so  secured  or  made 
payable  on  the  death  of  WiUiam  Field  as  aforesaid,  and  also  the  said 
sum  or  sums  of  money  and  other  personal  property  to  which  Louisa 
Stephenson  was  entitled  under  the  will  of  her  father,  Charles  Ambrose 
Stephenson,  or  otherwise  howsoever,  should  be  settled  and  assured 
upon  the  trusts  thereinafter  expressed  By  the  first  witnessing  part 
it  was  witnessed,  that  in  pursuance  and  part  performance  of  the 
agreement,  and  for  the  nominal  consideration  therein  mentioned, 
William  Field  granted  unto  the  petitioner  Charles  Doyley  Stephenson 
and  James  Field,  their  executors,  administrators,  and  assigns,  the  said 
policy  of  assurance  for  1,000/.,  and  the  sums  of  money  secured  thereby 
upon  the  trusts,  from  and  immediately  after  the  solemnization  of  the 
said  then  intended  marriage,  thereinafter  expressed  and  declared.  By 
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the  second  witnessing  part  it  was  witnessed,  that  in  farther  pursuance 
and  performance  of  the  said  recited  agreement,  and  for  the  nominal 
considerations  therein  mentioned,  she,  the  said  Louisa  Stephenson, 
with  the  privity  and  approbation  of  the  said  William  Field,  did  grant, 
bargain,  assign,  transfer,  and  set  over  unto  the  petitioner  Charles 
Doyley  Stephenson  and  James  Field,  their  execators,  administrators, 
and  assigns,  all  and  every  the  snm  and  sams  of  money,  legacy,  and 
legacies,  and  other  personal  property  then  doe  and  payable,  or  belong- 
ing to,  or  to  become  dne  and  payable  to,  Louisa  Stephenson,  under 
or  by  virtue  of  the  last  will  and  testament  of  Charles  Ambrose 
Stephenson,  her  deceased  father,  or  otherwise  howsoever,  and  all  in- 
terest, proceeds,  or  accumulations  (if  any)  of  the  said  respective  sums 
of  money  and  premises,  or  any  of  them,  to  hold  the  same  premises 
unto  the  petitioner  Charles  Doyley  Stephenson  and  James  Field,  their 
executors,  administrators,  and  assignees,  until  the  said  intended  mar- 
riage, and  from  and  after  the  solemnization  thereof,  upon  the  trusts 
thereinafter  expressed,  declared,  and  contained  concerning  the  same. 
These  trusts  were  for  the  separate  use  of  Louisa  Stephenson  for  her 
life  without  power  of  anticipation,  remainder  to  James  Field  for  life 
with  remainder  to  the  children  of  the  marriage.  The  deed  contained 
a  third  witnessing  part,  whereby  it  was  declared  and  agreed,  and 
William  Field  did  thereby,  for  himself,  his  executors,  and  ad- 
ministrators, covenant  and  agree  with  the  petitioner  Charles  Doyley 
Stephenson  and  James  Field,  their  executors  and  administrators,  that 
in  case  the  said  intended  marriage  should  be  solemnized,  and  any 
property,  real  or  personal,  or  mixed,  should  at  any  time  during  the 
saia  intended  coverture  be  given  or  bequeathed  to,  or  in  any  manner 
howsoever  vest  in,  Louisa  Stephenson,  then  and  in  that  case  he,  the 
said  William  Field,  as  far  as  he  lawfully  might  or  could,  would  or 
should,  either  alone,  or  in  concurrence  with  the  said  Louisa  Stephen- 
son, and  at  the  costs  and  charges  of  such  property,  do  all  such  acts 
whatsoever  as  should  be  necessary  and  proper  for  settling  the  same 
property  for  all  the  estate  and  interest  of  Louisa  Stephenson,  or  of 
William  Field,  as  her  husband  therein,  in  such  manner  that  the  said 
Louisa  Stephenson  might  have  the  sole  power  of  disposition  over  the 
same,  notwithstanding  her  coverture,  and  in  such  manner  that  in  the 
mean  time  and  until  such  disposition  should  be  made,  the  said  prop- 
erty, and  the  rents,  profits,  dividends  and  interest,  income  and  prod- 
uce thereof  might  belong  to,  and  to  be  held  in  trust  for,  the  said 
Louisa  Stephenson,  for  her  sole  and  separate  use,  notwithstanding 
her  coverture;  and  also  in  the  mean  time,  and  until  such  settlement 
should  be  made,  the  said  William  Field,  as  far  as  he  might.be  inter- 
ested in  any  such  property,  should  stand  and  be  seised  or  possessed 
of  and  interested  in  the  same,  upon  trust  for  the  sole  and  separate  use 
of  the  said  Louisa  Stephenson,  his  said  then  intended  wife. 

There  had  been  two  children  only  of  the  marriage,  namely,  Fred- 
erick Field,  since  deceased,  and  the  petitioner,  Mary  Louisa  F^^» 
who  attained  her  age  of  twenty-one  on  the  30th  of  November,  184d. 

Jane  Stephenson,  one  of  the  daughters  of  the  testator  Charles 
Ambrose  Stephenson,  by  her  will  dated  the  26th  of  April,  184tJ,  alter 
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making  certain  specific  and  pecuniary  bequests,  gave  and  bequeathed 
all  the  residue  of  her  personal  estate  and  effects  in  possession,  le- 
version,  remainder,  and  expectancy  unto  her  brothers,  the  petitioner 
Charles  Doyley  Stephenson  and  Augustus  Stephenson,  and  her  sisters 
Louisa  Field  and  Emma  Harmer,  equally  to  be  divided  between  or 
among  them,  their  executors,  administrators,  and  assigns  respectively, 
share  and  share  alike;  and  she  appointed  the  petitioner  Charles  Doyley 
Stephenson  and  Augustus  Stephenson,  executors  of  her  will.  She 
died  on  the  11th  of  May,  1843,  and  her  will  had  been  proved  by 
Augustus  Stephenson  alone. 

By  the  mortgage  deed  in  question,  which  was  dated  in  February, 
1845,  and  executed  by  William  Field  and  Louisa  his  wife  of  the  first 
part,  Louisa  Okey  Stephenson  of  the  second  jmrt,  and  George  Peart 
of  the  third  part,  reciting  the  settlement  and  the  will  of  Jane  Ste- 
phenson, and  reciting  that  there  was  then  standing  in  the  names  of 
William  Harmer  and  the  petitioner,  Charles  Doyley  Stephenson,  the 
sum  of  J.3,580/.  8^.,  old  South  Sea  annuities,  being  the  then  existing 
residue  of  the  personal  estate  of  the  testator,  Charles  Ambrose  Ste- 
phenson, and  that  the  share  of  Jane  Stephenson  in  such  residue  would, 
on  the  decease  of  Louisa  Okey  Stephenson,  the  testator's  widow, 
amount  to  the  sum  of  2,846/.  lis.  6(L  like  annuities,  of  which  the  sum 
of  711/.  13^.  8d.  like  annuities,  being  one  fourth  share  thereof,  would 
be  the  property  of  and  receivable  by  William  Field  and  Louisa  his 
wife,  or  William  Field  in  right  of  his  wife,  it  was  witnessed  that  in 
consideration  of  450/.  to  William  Field  and  Louisa  his  wife,  paid  by 
George  Peart,  William  Field,  and  Louisa  his  wife,  and  each  of  them, 
thereby  assigned  to  George  Peart,  his  executors,  administrators,  and 
assigns,  all  the  right,  title,  and  interest  of  them  the  said  William  Field 
and  Louisa  his  wife,  and  each  of  them,  in  and  to  the  bequest  and 
share  of  residue  to  and  of  the  said  Louisa  Field  in  and  by  the  last 
will  and  testament  of  the  said  Jane  Stephenson,  deceased,  bequeathed 
to  her  as  therein  mentioned,  subject  nevertheless  to  a  proviso  for 
redemption  upon  payment  of  the  above-mentioned  sum  of  450/.^  with 
interest. 

By  the  order  under  appeal  it  was  declared,  that  the  share  of  Louisa 
Field  in  the  estate  of  the  late  Jane  Stephenson  passed  by  the  assign; 
ment  contained  in  the  settlement  of  the  1st  of  May,  1820,  and  was  suth 
ject  to  the  trusts,  by  that  indenture  declared  for  the  benefit  of  Louisa 
Field  and  her  children ;  and  that  the  interest  of  Louisa  Field  in  the 
same  was  not  affected  by  the  indenture  of  the  25th  of  February,  1845. 
And  it  was  ordered  that  the  sum  of  592/.  6^.  4d.  bank  3/.  per  cent 
annuities,  standing  in  the  name  of  the  accountant'-general,  in  trust, 
'^  In  the  matter  of  the  trust  of  Jane  Stephenson,  deceased,"  should  be 
transferred  to  the  trustees  of  the  settlement,  to  be  held  by  them  upon 
the  trusts  thereby  declared  for  Louisa  Field  and  the  children  of  her 
marriage  with  William  Field. 

RoU  and  Speedy  were  for  the  appellants. 

Jamesj  Osborne^  and  Cok^  for  the  respondents. 
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Turner,  L.  J.  With  great  respect  to  the  Master  of  the  RollSy  I 
have  arrived  at  a  different  conclusion  from  his  Honor  in  this  case. 
The  terms  of  the  second  operative  part  of  the  marriage  settlement  are 
these  (his  lordship  read  them).  If*  that  had  stood  alone,  there  could 
have  been  little  doubt  as  to  its  extending  to  all  future  property.  But 
it  must  be  construed  with  the  rest  of  the  instrument,  and  in  a  sub- 
sequent part  of  it  there  is  an  express  agreement  between  the  parties, 
and  there  is  a  covenant  on  the  part  of  the  husband  to  this  effect. 
(His  lordship  read  the  covenant  set  out  above  for  the  settlement  of 
future  property.^  Now,  if  the  construction  contended  for  by  the  re- 
spondents coula  be  maintained,  the  effect  of  the  second  operative  part 
would  be  such  that  there  could  be  no  personal  property  to  which  the 
subsequent  operative  part  could  apply.  The  effect  of  that  construc- 
tion, therefore,  would  be  to  strike  out  of  the  deed  all  the  words  of  the 
aubsequent  operative  part  relating  to  personal  estate.  That  is  a  con- 
8equei)ce  which  ought  to  be  avoided  if  any  other  reasonable  inter- 
pretation can  be  put  upon  the  words.  It  is  also  to  be  observed  that 
the  second  operative  part  follows  the  words  of  the  recital. 

It  appears  to  me  that  the  second  operative  part  should  be  confined 
to  the  property  to  which  Mrs.  Field  was  entitled  at  the  time  of  the 
settlement 

Sjvight  Bruce,  L.  J.  The  property  in  question  was  derived  under 
the  will,  and  merely  under  the  will,  of  a  person  who  was  alive  when 
the  settlement  was  executed,  and  when  the  marriage  took  place.  In 
that  state  of  things  I  give  no  opinion,  whether  if  the  third  operative 
part  had  been  out  of  the  deed  this  property  would  have  been  affected 
by  the  instrument,  for,  omni  consideratd  scripiurdj  I  am  unable  to 
conclude  that  this  lady,  having  been  persuaded  by  her  husband  to 
mortgage  this  property,  was  not  able  to  do  it 

The  order  was  discharged^  and  an  account  directed  of  whai  was  due 
upon  the  mortgage. 


Fleming  v.  Self. 

July  15, 19,  and  22,  and  Korember  21,  and  December  9, 1854. 

Benefit  —  Security  —  Redemption  —  Arbitration. 

The  owner  of  shares  in  a  benefit  building  societj  gare  a  mortgage  tecnrit^f  on  leaseholdt  foft 
soms  advanced  to  him  by  the  societj  in  respect  of  his  shares ;  ne  snbseqiicntlj  gare  notice 
of  his  desire  to  redeem  the  mortgaged  premises,  and  a  difference  harinff  arisen  as  to  the 
terms  of  redemption,  he  filed  a  oaim.  The  Lord  Chancellor  made  a  decree  for  redemp- 
tion, directing  calcolation  of  the  longest  possible  donuion  of  the  society  at  the  date  oK  the 
notice,  baying  regard  to  the  net  assets  of  the  society  and  to  the  monthly  subscriptions  and 
redemption  money  still  continuing  payable  and  to  the  number  of  100/.  shares  to  be  pro* 
Tided  for,  and  charging  the  plaintiff  as  a  nresent  debt  with  all  subscriptions  and  ^^^^^ 
tion  money  which  would  become  payable  by  him  assuming  the  society  to  endure  for  tne 
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whole  of  the  calculated  period,  and  crediting  him  with  the  amount  of  bonus  payable  at 
the  date  of  the  notice  to  withdrawing  memMrs. 

The  provisions  as  to  arbitration  contained  in  the  27th  section  of  the  act  10  Geo.  4,  c  56, 
and  which  are  incorporated  into  the  act  6  &  7  Will.  4,  c.  S%,  do  not  applj  to  qnestioiis 
such  as  those  raised  on  the  above  daim,  the  determination  of  whidi  depended  paitly  oa 
the  construction  of  the  rales  of  the  society  and  partly  on  the  meaning  of  the  mortgs^ 
deed  and  the  mode  of  giving  effect  to  it. 

The  plaintiflf  in  this  suit,  Thomas  Brandon  Fleming,  was  the 
owner  of  fifteen  shares  in  the  Camberwell  Building  and  Investment 
Society,  which  commenced  business  on  the  6th  November,  1843;^ 


1.  The  society  was  established  in  1843,  under  the  provisions  of  the  act  6  &  7  WiD. 
4,  c.  S2,  intituled :  **'  An  Act  for  the  Regulation  of  Benefit  Buildins  Societies ; "  and 
the  followine  are  such  portioos  of  its  rules  as  are  referred  to  in  £e  alignments  and 
judgment  aboTe  given. 

7.  Subscriptions  and  Mode  of  Payment — That  eveiy  person  enterinf  this  society, 
on  or  before  the  third  monthly  meeting,  shall  pay  the  sum  of  two  shulinss  and  six- 
pence per  share,  as  entrance  money ;  and  after  that  period  shall  pay  such  sum  per 
share,  as  entrance  fee,  as  the  directors  shall  appoint,  until  the  directors  shall  fix  upon 
a  greater  amount  as  a  bonus.  That  every  member  of  this  society  shall,  on  the  nnt 
monthly  meeting,  coounence  payins  his  or  her  subscription  money,  or  sum  of  eight 
shillings  and  sixpence  per  share,  for  each  and  every  share  he  or  she  may  hdid,  and 
shall  afterwards  continue  to  pay  his  or  her  subscription  money,  of  eight  shillings  and 
sixpence  per  share,  with  all  fines  that  may  be  due  from  him  or  her,  on  tne  day  of  eveiy 
succeeding  monthly  meeting,  until  the  objects  of  the  society  have  been  fiiUj  accom- 
plished ;  such  payments  to  be  made  to  the  secretary  during  the  first  two  hours  of  meet- 
ing, or  at  such  other  hours  as  the  directors  may  appoint;  and  every  member  n^]ec^ 
ing  to  pay  his  or  her  subscription  shall  be  fined  for  each  share  as  fbUowa :  fouxpenoe 
ioT  the  first  month,  eightpence  for  the  second  month,  one  shilling  fi>r  the  third  month, 
one  shilling  and  fourpence  for  the  fourth  month,  one  shilling  and  eightpence  for 
the  fiflh  month,  two  shillings  for  the  sixth,  and  three  shillings  and  sixpence  \ot  each 
subsequent  month ;  and  any  member  not  havinz  executed  a  mortgage  to  the  societv, 
as  hereinafter  mentioned,  continuing  to  neglect  the  payment  of  his  or  ner  monthly  sab* 
scriptions,  until  the  fines  incurred  thereby  shall  equal  all  tlie  moneys  actually  advanced 
by  him  or  her,  exclusive  of  the  entrance  fees,  shall  thereupon  be  expelled  the  societjr, 
and  forfeit  all  his  or  her  interest  therein.  That  if  any  member  shall  be  in  arrear  m 
respect  of  his  or  her  subscription  or  fines,  for  more  than  one  month,  cvexy  payment 
that  shall  afterwards  be  made  by  such  member,  if  not  sufficient  to  discharge  the  whole 
thereof,  shall  be  applied  first  to  the  liquidation  of  what  shall  be  owins  for  the  first 
month  in  which  he  snail  have  been  in  arrear,  and  then  in  dischaige  of  tne  arrears  of 
each  succeeding  month.  That  each  member  shall  contribute  annually  sixpence  to  the 
postage  fund. 

8.  Admitting  Members  after  Commencement  —  That  any  person  entering  this  society 
after  the  third  moqthly  meeting,  or  already  being  a  member  thereof,  and  taking  up  or 
subscribing  for  an  additional  number  of  shares,  shall  pay  the  full  amount  of  his  or  her 
subscriptions  for  such  share  or  shares  from  the  commencement  of  the  society  to  the 
period  when  such  person  shall  become  a  member  of  this  society,  or,  already  being  a 
member  thereof,  to  the  period  when  such  member  or  members  shall  subscribe  for  aa 
additional  share  or  shares,  together  with  such  further  sum  as  the  directors  may,  from  a 
calculation  of  the  profits,  deem  reasonable,  either  in  one  payment,  or  in  such  instal- 
ments as  the  directors  may  think  fit  That  whenever  the  directors  shall  have  dete^ 
mined  the  amount  of  such  instalments,  the  same  shall  be  paid  with,  and  in  addition  to, 
the  monthly  subscriptions,  which  shall  thenceforth  become  payable  in  respect  to  each 
new  share ;  and  should  such  person  or  persons  neglect  or  fiul  in  the  payment  of  the 
instalment,  he  or  she  shall  be  liable  not  only  to  Uie  payment  of  the  fines  imposed  iv 
the  non-payment  of  subscription,  but  also  shall  be  liable  to  the  payment  of  fines  for  the 
non-payment  of  such  instalments.  That  the  amount  of  fines  for  the  non-payment  of 
instalments  shall,  for  every  share,  be  in  the  same  ratio  as  such  instalments  shall  beat 
to  the  monthly  subscriptions,  payable  upon  an  entire  or  original  share* 
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he  had  mortgaged  to  the  society  certain  leasehold  property  as  a  secur- 
ity for  the  repayment  of  sums  advanced  to  him  by  the  society  in 
respect  of  bis  shares;  the  mortgages  were  dated  the  3d  August,  1847, 
and  the  10th  December,  1847,  respectively ;  he  subsequently  claimed 


9.  Mode  of  advancing  Money  hy  Sale  of  Shares. — That  so  often  as  the  funds  of  the 
society  shall  amount  to  a  share  or  sum  of  100/.  (or  by  anticipation,  that  is,  before  the 
funds  actually  amount  to  that  sum,  if  the  directors  shail  so  determine,)  the  share  shall 
be  awarded  to  the  highest  bidder  by  premium  for  the  preference,  (but  no  member  shall 
be  allowed  to  advance  less  than  five  shillings  on  each  oidding,)  and  the  purchaser  shall 
have  the  privilege  of  taking  as  many  additional  shares  at  the  same  rate  as  the  directors 
may  award  him,  not  exceeding  nine,  on  giving  notice  of  such  an  intention  to  the  chair- 
man at  the  time  of  sale ;  and  the  directors  shiul,  if  they  deem  it  to  the  advantage  of  the 
society,  have  the  power  to  sell  an  additional  share  or  shares,  quarter,  half,  or  three 
quarter  share  at  the  same  rate  of  premium  as  the  last  purchaise,  if  requixed.  That 
if  two  or  more  members  offer  the  same  sum  as  the  highest  bidding  for  a  share,  and  that 
sum  be  the  minimum  price,  or  reserved  btddiug,  they  shall  ballot  for  the  share ;  and 
the  party  then  entitled  to  it  shall  pay  a  deposit  of  one  pound  on  account  of  his  next 
subscription  money,  the  same  to  be  forfeitea  if  the  share  be  not  taken,  pursuant  to  the 
12th  rule.  That  such  sales  shall  take  place  at  such  time  and  place  as  the  directors 
may  appoint  That  previous  to  the  sale  the  chairman  shall  declare  the  amount  which 
the  purchaser  will  be  required  to  pay  for  arrears,  or  back  payments  of  subscriptions, 
firom  the  commencement  of  the  society.  That  the  biddings  snail  be  taken  by  ticket, 
three  times  successively,  and  the  person  ultimately  offering  the  largest  price  shall  be 
the  purchaser.  That  whenever  a  member  shall  purchase  a  greater  number  of  shares 
than  he  shall  have  previously  subscribed  for,  the  sum  of  one  pound  shall  be  forthwith 
paid  on  each  share  to  the  secretary,  as  part  of  the  subscription  money  payable  there? 
upon ;  and  all  other  pmnents  shall  be  made  pursuant  to  Rule  YII. ;  and,  in  de&ult 
thereof,  the  said  sum  of  one  pound  per  share  shall  be  forfeited,  and  the  directors  shall 
have  power  to  resell  such  share  or  wares. 

10.  Minimum  Price  of  Shares.  —  That  the  reserved  bidding  at  which  the  shares  shall 
be  put  up,  shall  be  fixed  at  not  less  than  forty  pounds  for  the  first  year,  and,  at  subse- 
quent sales,  at  such  prices  as  the  diiectofs  shall  determine  from  time  to  time. 

12.  Security  for  Money  advanced  on  Shares  sold.  —  That  when  any  member  shall 
have  been  awarded  his  or  her  share  or  shares,  pursuant  to  Article  IX.,  he  or  she  shall 
forthwith  give  notice  of  the  situation  of  the  premises  intended  to  be  offered  for  the  security 
thereof  to  the  secretary,  who  shall  forthwiUi  transmit  a  copy  of  the  same  to  the  surveyor, 
together  with  the  surveyor's  foe,  as  mentioned  in  the  fourth  rule,  and  the  surveyor  shaU, 
within  seven  days  after  the  receipt  thereof^  examine  the  premises  mentioned  in  such 
notice,  and  make  his  report  in  writing  to  the  directors  at  the  next  meeting.  That  when 
the  directors  shall  be  satisfied  that  the  premises  so  to  be  offered  as  aforesaid  are  a  suffi- 
cient security  to  the  society,  they  shall  authorize  the  trustees  to  pay  to  such  member  the 
sum  or  sums  of  money  which  he  or  she  shall  be  entitled  to  receive,  on  such  member  exe- 
cuting a  mortgage  of  such  premises  as  the  solicitor  to  Uie  society  shall  require,  and  deliver 
the  same,  and  all  other  necessary  title-deeds  relating  thereto,  to  the  solicitor  to  be 
deposited  with  the  trustees,  as  a  security  to  the  said  society,  for  so  much  money  as  shall 
therein  be  expressed  to  be  secured,  and  the  trustees  shall  msJce  such  payment  accord- 
ingly. That  if  previously  to  any  member  being  so  entitled  to  his  or  her  share  or 
shares,  he  or  she  shall  be  desirous  of  ascertaining  the  amount  which  the  directors  shall 
be  willing  to  advance  on  certain  premises,  notice  thereof  shall  be  ziven  to  the  sur- 
yeyor,  with  one  guinea  on  account  of  the  fees,  and  aft  examination  and  a  report  thereon 
made,  as  above  mentioned ;  and  the  directors  shall  communicate  to  such  member  the 
amount  they  shall  deem  proper  to  be  advanced  on  such  premises,  at  the  cost  of  the 
applicant  That  whenever  any  property  mortgaged  to  the  socie^  shall  be  subject  to 
any  chief  or  ground-rent,  the  member  to  whom  the  proper^  shall  belons  shall  furnisn 
die  secretary  with  a  statement  containing  the  amount  of  the  rent,  the  name  ^a 
address  of  the  person  or  persons  to  whom,  and  the  day  or  respective  d^s  ®"^^  ^ 
the  same  shall  become  due  and  payable,  and  shall,  frcHu  time  to  time,  produce  ^  f^ 
secretary  an  acknowledgment  or  voucher  for  the  payment  thereof  before  tne  ponoo 
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to  be  entitled  to  redeem  the  premises  so  mortgaged  upon  the  terms 
of  repaying  the  amounts  advanced  to  him  by  the  society,  less  the 
amount  of  subscriptions  which  he  had  paid,  and  the  proportion  of 
profits  in  the  society  to  which  he  was  entitled.     The  trustees  of  the 


prescribed  for  sach  payment  shall  have  elapsed ;  and  in  case  the  rent  shall  not  have  been 
duly  paid,  the  directors  shall  order  the  amount  thereof  to  be  advanced  ont  of  the  society's 
funds  to  the  secretary,  who  shall  pay  the  same  accordindy.  That  should  such  mem- 
ber neglect  to  furnish  such  statement  and  to  produce  sucn  acknowledgment  or  voucher, 
or  at  £e  next  monthly  subscription  day  which  shall  succeed  such  advance,  to  repay 
the  same,  he  or  she  shall,  for  each  de&ult,  pay  a  fine  of  five  shillings.  That  if  any 
member  has  purchased  one  or  more  share  or  shares  for  the  purpose  of  building,  he 
shall  be  at  liberty  to  employ  any  surveyor  or  builder  to  survey  or  build  for  him ;  but 
in  that  case  the  surveyor  of  the  society  must  first  approve  of  the  plans  and  specifica- 
tions of  the  intended  buildings,  copies  of  which  are  to  be  left  with  him,  so  that  he  can 
satifify  himself  that  the  plans  and  specifications  are  adhered  to ;  and  he  is  to  certify 
how  much  of  and  when  the  share  or  shares  purchased,  not  exceeding  75/.  per  cent 
may  be  advanced  to  such  member  as  the  buildings  proceed,  in  sums  of  not  less  than 
25L  each,  except  as  the  balance.  He  is  also  to  report  the  amount  of  insurance  to  be 
effected  upon  tne  building.  That  in  no  case  shall  any  pro^rty  be  deemed  a  sufficient 
security  for  any  moneys  to  be  advanced  by  the  society  which  shall  be  subject  to  any 
previous  mortgage,  except  to  this  society,  or  which  shall  be  held  for  any  term  of  years 
subject  to  an  annual  rack  rent  That  when  any  trustee  shall  become  tne  purchaser  of 
a  share,  or  do  any  act  moving  from  himself,  then  all  securities  and  undertakings  shall 
be  made  to  the  other  trustees.  That  should  any  member  afbcr  receiving  any  portion 
of  his  or  her  share  or  shares,  leave  the  building  upon  which  the  same  shall  have  been 
advanced  unfinished,  to  the  prejudice  or  risk  of  the  society,  the  directors  (having  first 
given  fourteen  days'  notice  to  the  member  of  such  their  intention)  shall  be  at  hoerty 
either  to  sell  such  premises,  or  to  employ  any  person  or  persons  to  finish  and  complete 
the  same  at  the  costs  and  charges  of  the  member,  and  to  advance  and  pay  the  sum  or 
sums  of  money  requisite  for  such  purpose  accordingly.  That  in  the  said  mortgage 
deed,  it  shall  be  specifTed  that  in  case  the  said  member.shall  at  any  time  therealler  fail, 
neglect,  or  refuse  for  six  calendar  months  to  pay,  observe,  and  perform,  all  or  any  of 
his  or  her  subscriptions,  payments,  and  reflations,  on  his  or  her  part  respectively  to 
be  paid,  observed,  and  performed,  then  the  trustees,  or  directors  for  the  time  being 
may  appoint  a  person  or  persons  to  collect  the  rents  and  profits  of  the  premises  therein 
mentioned ;  but  should  the  same  be  insufficient  to  satisfy  the  purpose  aforesaid,  then 
the  trustees,  or  the  directors  in  their  names,  may,  without  the  concurrence  or  consent 
of  the  said  member,  absolutely  sell  and  dispose  of  all  or  any  part  of  the  said  premises 
by  public  auction,  but  in  case  no  public  sale  can  be  effected,  then  by  private  contract, 
for  the  most  money  that  can  bo  had  or  gotten  for  the  same,  and  shaU  receive  the  pur- 
chase-money arising  therefrom ;  and  at  such  public  sale  tiie  trustees  or  directors,  or 
one  of  them,  or  some  other  person  to  be  appointed  by  him  or  them,  in  writing,  shall  be 
allowed  to  buy  in  the  premises  on  behalf  of^the  society,  and  to  resell  the  same  without 
being  answerable  for  any  loss  that  may  be  occasioned  by  such  resale ;  and  ont  of  the 
money  to  arise  from  such  collection  of  rents  and  profits,  or  such  sale  as  aforesaid,  the 
directors  for  the  time  being  shall  in  the  first  place  mscharge  all  costs,  charges,  and 
expenses,  which  may  be  incurred  on  account  of  such  collection  of  rents,  or  sale  or 
sales,  or  in  anywise  relating  to  the  trusts  therein  contained;  and  in  the  next  place 
shall  retain  and  reimburse  themselves,  and  the  said  society,  all  such  subscriptions,  and 
other  payments,  as  shall  then  be  dAe,  owing,  and  payable  by  such  member,  under  and 
by  virtue  of  these  rules,  and  the  mortgage  deed,  and  the  moneys  so  retained  for  the 
said  society  shall  immediately  be  placed  with  the  society's  bankers  to  the  account  of 
the  trustees,  for  the  use  and  benefit  of  the  society,  and  they  shall  and  will  pay  the 
surplus  (if  any)  arising  from  such  sale  or  collection  of  rents  to  the  said  member,  or  to 
sucn  other  person  or  persons  as  he  or  she  shall,  by  writing  under  his  or  her  hand,  direct 
or  appoint  to  receive  the  same ;  and  in  the  said  mortgage  deed  it  shall,  amongst  other 
things,  be  declared  that  the  receipt  or  receipts  of  the  trustees,  or  any  one  or  more  of 
them,  for  the  time  being,  acting  under  that  deed,  shall  be  a  sufficient  discharge  and 
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society,  however,  disputed  his  right  to  redeem  on  these  terms ;  and, 
in  January,  1849,  the  suit  of  Seagrave  v.  Pope  was  instituted  by  T. 
B.  Fleming,  jointly  with  W.  Seagrave,  to  whom  he  had  sold  the 
property,  to  decide  the  question  as  to  the  terms  on  which  the  redemp- 


discharges  to  all  tenants  and  purchasers  paying  any  money  to  such  trustees,  without  be- 
ing accountable  for  the  misapplication  or  non-application  tnereof,  and  that  the  purchaser 
or  purchasers  shall  not  be  required,  or  under  the  necessity  of  inquiring,  into  the  prophet}' 
of  such  sale  or  sales,  nor  whether  any  such  de&ult  or  aeficiency  shul  have  taken  place. 
That  the  costs  of  and  attending  the  mvestigation  of  the  title  to  property  offered  to  the 
society  shall  be  paid  by  the  member  offering  the  same,  whether  such  security  be  ulti- 
mately accepted  or  not,  and  shall  be  recoverable  as  a  debt  due  to  the  society,  and  the 
member  shall  make  such  deposit  on  account  of  the  said  costs  as  the  directors  may 
think  fit 

18.  Directors  may  add  to  Surplus  Money  part  o^  Profits, — That  when  any  sales  shall 
take  place  of  any  property  mortgaged  to  this  society,  the  directors  shall  haTe  power 
and  authority  to  aad  to  any  surplus  moneys  remaining  in  the  hands  of  the  trustees  after 
satisfaction  of  the  several  purposes  above  mentioned,  a  proportion  of  the  profits  of  the- 
society  made  up  to  the  time  or  such  sale  or  sales,  equal  to  that  which  shall  at  the  time  be 
allowed  to  members  withdrawing ;  and  the  directors  may  order  the  trustees  to  pay  the 
same  to  the  member,  with,  and  m  addition  to,  the  suiplus  moneys  to  which  he  shall  be 
entitled. 

14.  Power  to  Sellj  Exchanffet  or  Redeem  Property  in  Mortgage. — That  if  any  member 
of  this  society,  having  purchased  any  share  or  shares,  and  secured  the  repayment  thereof 
upon  his  or  her  premises,  shall  seU  such  premises,  it  shall  be  lawful  for  the  purchaser 
to  take  the  same,  chargeable  with  the  debt  due  to  the  society,  and  thenceforth  to 
become  answerable  to  the  society  for  the  payments  of  the  subscriptions  and  other 
charges,  as  the  same  shall  become  payable,  on  such  purchaser  signing  such  agreement 
as  the  solicitor  to  the  society  may  require,  for  paying  the  subscription  money  and  other 
payments  to  be  made  by  him.  That  if  any  member  shall  be  desirous  of  havine  his  or 
ner  property  discharged  from  such  debt,  it  shsdl  be  lawful  for  the  holder  of  sucn  share 
or  shares,  or  so  much  thereof  as  shall  be  then  unpaid,  to  transfer  the  same  to  some 
other  premises  of  adequate  value,  to  be  approved  of  by  the  surveyor  of  the  society, 
and  upon  having  such  share  or  shares,  or  so  much  thereof  as  shall  be  then  due  m 
respect  thereof,  secured  on  other  premises  to  the  satisfaction  of  the  solicitor,  the  trus- 
tees for  the  time  being  shall,  at  the  cost  of  the  member,  release  and  convey  the 
premises  for  which  other  premises  shall  have  been  substituted,  and  make  such  indorse^ 
ment  as  hereafter  mentioned ;  and  in  the  first-mentioned  event  shall  also,  but  at  the 
cost  of  such  member,  release  him  or  her  from  all  future  liability  in  respect  of  the 
premises  upon  the  shares  purchased  from  the  said  society,  and  securea  upon  the 
premises  sold  as  before  mentioned.  That  if  any  member  of  this  society,  who  shall 
nave  received  his  or  her  share  or  shares,  or  any  portion  of  them,  shall  be  desirous  of 
paying  and  satisfying  the  security  or  securities  which  shall  have  been  ^ven  for  the 
same,  and  shall  give  notice  of  such  his  or  her  desire  to  the  directors,  the  directors  shall, 
within  one  monUi  thereafter,  award  to  such  member  the  same  proportion  of  profits  per 
share,  as  is  allowed  on  the  withdrawal  of  unpurchased  shares ;  and  the  directors  snail 
make  a  deduction  of  such  profits  and  of  the  amount  of  subscriptions  paid  in  by  such 
member,  from  the  full  amount  expressed  to  be  secured  in  and  by  the  mortgage ;  and 
the  directors  are  hereby  authorized  and  empowered  to  receive  the  balance,  in  one  pay- 
ment, or  by  such  instalments  as  the  directors  and  member  shall  agree  upon ;  and  on 
the  payment  of  the  balance,  together  with  all  fines  and  other  sums  due  in  respect  of 
such  shares,  the  directors  shall  desire  the  trustees  to  deliver  up  all  deeds  and  other 
documents  in  their  custody  relating  to  the  security  of  the  member,  on  such  property, 
and  at  his  or  her  cost  to  indorse  a  receipt  or  acknowledgment  on  such  mortgage^ 
according;  to  6  &  7  Will  4,  c  32,  s.  6.  -^^ 

16.  lumbers  withdrawing, —  That  any  person  who  shall  be  desirous  of  "^^Z^j^  to 
from  this  society  any  share  or  shares  which  shall  not  have  been  purchased  accowu^  ^^ 
rule  ym.,  shaU  be  allowed  to  do  so  on  giving  one  month's  notice,  in  '^^^^^^  joonej 
her  intention,  to  the  directors,  at  any  genend  meeting  of  the  society,  aii<l 
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count  to  be  taken  of  all  sabscriptioDs  redemption-moneys,  and  other 
payments  due  and  owing,  and  payable,  aq4  thereafter  to  become  doe 
and  owing,  and  payable  by  the  plaintiff  to  the  defendants,  the  tms* 
tees  in  respect  of  bis  shares  under  and  by  virtue  of  the  indentures  of 
the  3d  August,  1847,  and  the  lOtb  December,  1847,  respectively,  and 
l^e  rules  and  regulations  of  the  society,  and  in  taking  the  said*  ac- 
count, the  probable  duration  of  the  society  according  to  the  rules  and 
regulations,  to  be  calculated ;  and  all  money  which  (having  regard 
to  such  probable  duration)  mi^t,  at  any  time  thereafter,  become  due 
from  the  plaintiff  to  be  considered  as  due  at  the  time  of  taking  the 
said  account;  and  referring  it  to  the  proper  taxing-master  to  tax  the 
defendants  their  costs  in  the  suit;  and  ordering  the  plaintiif  to  pay 
to  the  defendants  what  should  be  certified  to  be  due  to  them  for  such 
subscriptions,  redemption-moneys,  and  other  payments  and  costs 
within  six  months  after  the  chief  clerk  should  have  made  his  certifi- 
cate, at  such  time  and  place  as  should  be  thereby  appointed ;  and 
thereupon  ordering  the  defendants  to  indorse  a  receipt  or  acknowl- 
edgment of  payment  on  the  mortgage  deeds  pursuant  to  the  act  of 
parliament  and  according  to  the  rules  and  regulations  of  the  society, 
and  to  deliver  up  all  deeds  relating  to  the  mortgaged  premises ;  but 
in  default  of  the  plaintiif  paying  to  the  defendante  what  should  be 
reported  to  be  due  to  them  for  such  subscriptions,  redemption-moneys, 
and  other  payments  and  costs,  ordering  the  plaintifTs  claim  to  be 
aboplutely  dismissed  as  against  the  defendants,  with  costs. 

The  plaintiff  then  gave  notice  of  motion  before  the  Court  of  Appeal 
that  the  order  of  the  Vice- Chancellor  might  be  varied,  and  that  it 
might  be  declared  that  he,  the  plaintiff,  was  entitled  to  have  allowed' 
him  the  same  amount  of  bonus,  or  portion  of  profits,  upon  each  of 
his  fifteen  shares,  as,  according  to  the  rules  of  the  society  and  the 
resolutions  of  the  directors,  was  allowed  to  withdrawing  memben 
whose  shares  had  not  been  purchased  or  taken  up  as  provided  for  by 
the  rules,  and  that  the  total  amount  of  such  bonus  or  proportion  of 
profits  might  be  ascertained,  and  that  it  might  be  declared  that  the 
duration  of  the  society  for  the  term  of  eleven  years  from  the  com- 
mencement thereof,  ought  to  be  taken  and  adopted  as  the  basis  upon 
which  the  account,  by  the  order  directed  to  be  taken,  should  proceed; 
and  that,  after  deducting  the  subscription  and  other  monej^s,  if  any, 
which  might  be  payable  by  him  from  the  amount  of  the  said  bonuses 
or  profits,  the  balance  thereof  might  be  paid  to  the  plaintifT,  or  that 
the  plaintiff  might  be  allowed  to  redeem  the  mortgaged  property  in 
the  claim  mentioned,  upon  such  other  terms  and  in  such  manner  as 
their  lordships  should  think  fit  to  direct' 

Darnel  and  Bardg^y  for  the  plaintiff,  were  proceeding  to  open  the 
appeal. 


^  The  appeal  was  set  down  to  be  heard  before  the  lords  jostioes,  and  was  in  the  first 
i&itsnce  heard  before  th^  brdships  on  the  6th  and  9th  June,  1864 ;  it  was  howeTer 
sabsequentlj,  at  the  desire  of  their  lordships,  reheard  before  the  Lord  Chancellor, 
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RoU  and  Terrell,  for  the  defendants,  the  tmstees  of  the  society, 
took  the  same  preliminary  objection  that  had  .been  raised  before  the 
Vice-Chancellor,  namely,  that  the  qaestion  in  dispute  ought  to  have 
been  submitted  to  arbitration,  being  a  question  simply  of  construction 
of  the  society's  rules,  and  that,  consequently,  the  court  had  no  power 
to  deal  with  the  matter.  The  thirteenth  rule  of  the  society,  taken  in 
connection  with  the  twenty-seventh  and  twenty-eighth  sections  of 
the  act  10  Geo.  4,  c  56,  as  extended  by  the  fourth  section  of  the  act 
6  &  7  Will.  4,  c.  32,  to  societies  established  under  that  statute, 
showed  that  this  court  was  not  the  proper  tribunal  They  referred 
to  Crisp  V.  Btmburp,  8  Bing.  394 ;  and  Ez  parte  Payne,  5  Dowl.  & 
L.  679 ;  and  they  distinguished  the  present  case  from  Morrison  v. 
Olover,  4  Exch.  Rep.  430,  and  from  CkUbill  v.  Kingdom,  1  Exch. 
Rep.  494. 

Dcutiel  and  Hardy,  for  the  plaintiff,  submitted  that  the  point  in 
dispute  clearly  involved  matter  not  within  the  scope  of  the  rules ; 
the  plaintiff  was  suing  as  mor^gor,  and  not  as  a  member.  They 
relied  on  Morrison  v.  Olover,  4  Exch.  Rep.  430. 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  the  court 
clearly  had  jurisdiction ;  the  question  at  issue  was  partly  on  a  coUat- 
eml  matter,  and  did  not  arise  entirely  out  of  the  society's  rules.  Al- 
though, therefore,  he  would  not  finally  decide  the  point  on  the  present 
occasion,  he  should  allow  the  argument  on  the  merits  to  proceed. 

Daniel  and  Hardy  then  proceeded  with  their  argument  The 
plaintiff  did  not  seek  to  disturb  any  thing  done  in  Seagrave  v.  Pc^e; 
by  becoming  a  mortgaging  member,  he  nad  not  ceased  to  have  an 
interest  in  the  profits  of  the  society,  and  he  claimed,  in  respect  of 
these,  to  be  in  the  same  position  as  a  withdrawing  member.  It  had 
been  assumed  that  a  member  in  the  position  of  the  plaintiff  received 
his  100/.  share  at  a  discount,  but  this  assumption  vras  not  sound ; 
what  he  received  was  a  sum  of  money  on  account  of  his  share,  which 
then  went  to  the  society,  but  this  did  not  deprive  him  of  his  right  to 
participate  in  future  profits.  It  was  a  most  improbable  thing  that  so 
hard  a  bargain  as  that,  imposed  on  the  plaintiff  by  the  principle 
worked  out  in  the  decree  of  the  Vice-Chancellor,  should  ever  have 
been  contemplated,  for,  according  to  it,  the  plaintiff  might  have  to 
make  payments,  for  an  indefinite  time,  without  getting  any  good  for 
them.  They  referred  to  the  eighth,  ninth,  twelfth,  thirteenth,  four- 
teenth, thirtv-second,  and  thirty-third  rules.  The  Vice-Chancellor 
had  followed  what  was  done  in  Mosley  v.  Baker,  6  Hare,  87,  affirmed 
on  appeal  by  Lord  Cottenha«i,i  1  Hall  &  Twells,  301 ;  but  that  case 
did  not  apply  to  the  present,  for,  there  the  society  had  not  continued 
bng  enough  to  entiue  the  plaintiff  to  any  profits,  and  there  was. 


*  Bee  note  of  the  case  at  llie  end  of  this  report 
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moreover,  in  the  mortgage  deed,  an  express  provision  for  calctdating 
the  probable  duration  of  the  society. 

BoUy  (with  whom  was  Terrell^)  for  the  defendants,  submitted  that 
it  was  impossible  to  adopt  the  plaintiff's  view  of  his  own  position, 
consistently  with  the  decisions  in  Seagrave  v.  Pope^  and  Mosley  v. 
Baker.  Looking  at  the  natural  course  of  proceeding  in  these  socie- 
ties, it  would  be  found  to  give  rise  to  three  classes  of  members, 
namely :  first,  investing  or  continuing  members ;  secondly,  mortgag- 
ing members,  who  sold  their  shares  but  continued  liable  to  make  pay- 
ments ;  and,  thirdly,  withdrawing  members,  who  took  out  their  shares 
and  did  not  continue  liable.  Then,  considering  the  meaning  of  the 
terms  used  in  the  rales,  it  would  be  found  that  *f  profit"  really  meant 
the  acceleration  of  the  time  when  the  society  would  terminate,  that 
is,  when  each  member  would  receive  his  100^,  and  in  this  point  of 
view  the  rules  as  to  withdrawing  members  would  benefit  the  mort- 
gaging as  well  as  the  continuing  members ;  so  in  the  case  of  the  sale 
of  shares  by  auction  mentioned  in  the  ninth  rule,  there  was  nothing 
surprising  in  finding  the  term  '<  purchase-money"  used  in  reference  to 
that  deaung,  for  by  those  words  was  meant  the  100^  minus  a  dis- 
count ;  the  term  "  bonus  "  likewise  had  relation  to  the  duration  of  the 
society,  and  meant  so  much  as  could  be  given  to  relieve  members  in 
respect  of  their  payments ;  what  was  designated  <^  interest  or  redemp- 
tion money"  was  not,  properly  speaking,  either  one  or  the  other,  but 
it  was  an  additional  increasing  monthly  payment  which  those  mem- 
bers who  took  out  their  shares,  were  to  pay.  Reading  the  seventh, 
eighth,  ninth,  and  twelfth  rules  by  this  glossary,  they  became  intelli- 
gible, and  the  plaintiff  was  clearly  wrong  in  treating  the  sum  paid  to 
him  as  any  thing  else  than  a  payment  in  advance  of  what  he  would 
otherwise  have  been  entitled  to  at  the  end  of  the  society.  Membeis 
withdrawing  were,  under  the  rules,  to  be  forgiven  aU  after  payments, 
but  mortgaging  members  were  not  The  decree  of  the  vice- Chan- 
cellor was  right.  He  referred  also  to  the  thirteenth  and  sixteenth 
rules. 

Hdrdy  replied. 

The  Lord  Chancellor,  (Lord  Cranworth^  The  question  in  this 
case  is  as  to  the  terms  on  which  the  plaintiff  is  entitled  to  redeem 
certain  property  mortgaged  to  the  defendants.  The  defendants  are 
trustees  of  the  Camberwell  Building  Society;  the  plaintiff  is  a 
member. 

Building  societies  exist  under  the  provisions  of  the  act  6  and  7 
Will.  4,  c.  32,  sections  1,  3,  4,  5 ;  the  principle  is  this,  members  sub- 
scribe monthly  sums  which  are  accumulated  till  the  fund  is  sufficient 
to  give  a  stipulated  sum  to  each  member,  and  then  the  whole  is 
divided  amongst  them ;  in  the  society  now  in  question  the  sum  to  be 
raised  for  each  member  is  lOOt  If  this  were  all  it  would  be  a  very 
simple  transaction,  mere  accumulation,  and  the  only  question  would 
be  how  to  invest  the  sums  subscribed  to  the  greatest  advantage.  Bat 
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this  is  not  all ;  one  main  object  is  to  enable  members  to  obtain  their 
100^.  by  anticipation,  on  their  allowing  a  large  discount  For  this  pur- 
pose, when  a  sufficient  fund  is  in  the  hands  of  the  treasurer,  the  mem- 
bers who  desire  to  get  their  shares  in  advance  bid,  by  a  sort  of  auction, 
the  sum  which  they  are  ready  to  allow  as  discount,  and  the  highest 
bidder  obtains  the  advance.  Thus,  if  at  Che  end  of  a  year  a  sum  of 
500/.  is  in  the  hands  of  the  treasurer  arising  from  the  monthly  sub- 
scriptions, and  the  holder  of  ten  shares  is  willing  to  allow  a  discount 
of  fifty  per  cent,  (no  one  offering  more,)  the  500/.  is  or  may  be  ad- 
vanced to  him,  being  50/.  in  satisfaction  of  each  of  his  ten  shares. 
For  this  accommodation  he  is  bound  to  pay  monthly,  till  a  fond  is 
raised  sufficient  to  give  100/.  per  share  to  all  the  other  members,  not 
only  the  original  monthly  subscription  but  also  a  further  monthly  sum 
called  redemption  money.  The  statute  provides  that  the  shares  shall 
not  in  any  society  exceed  150/.  each ;  in  this  society,  the  shares  are 
fixed  by  the  rules,  as  1  have  already  stated,  at  100/.  each.  The 
amount  of  the  monthly  subscriptions  and  redemption  money  is  fixed 
by  the  rules  of  each  society ;  here  the  monthly  subscription  on  each 
share  is  85.  6d.,  the  monthly  redemption  money,  3^.  6(L ;  so  that  the 
monthly  payment  by  each  member  who  has  not  received  his  share  in 
advance  is  8s,  6d.y  by  those  who  have  been  advanced  it  is  125.  If 
after  such  an  advance  as  I  have  supposed  no  further  advance  were 
made,  the  natural  course  of  the  society  would  be  that  the  members, 
other  than  the  holder  of  the  ten  shares,  would  continue  their  monthly 
subscriptions,  and  the  owner  of  the  ten  shares  would  continue  his 
monthly  subscriptions  and  redemption  money,  till  the  fund  thus  raised 
should  be  sufficient  to  pay  100/.  per  share  to  every  member  other 
than  the  holder  of  the  ten  satisfiea  shares.  Thus,  if  there  were  one 
hundred  shares,  and  at  the  end  of  the  first  year  there  was  500/.  in 
hand,  the  condition  of  each  shareholder  before  any  advance  made 
would  be,  that  he  would  be  bound  tq,  pay  85.  6d,  per  month,  say  5/. 
per  annum,  till,  by  means  of  these  payments  and  the  500/.  in  hand, 
the  requisite  amount,  that  is,  10,000/.  being  100/.  for  each  100/.  share, 
should  have  been  raised  by  accumulation.  After  the  advance,  the 
condition  of  every  shareholder,  other  than  the  holder  of  the  ten  ad- 
vanced shares,  is,  that  he  is  to  contribute  his  monthly  payments  till 
they,  together  with  the  monthly  payments  and  redemption  money  con- 
^  tributed  bv  the  holder  of  the  advanced  shares,  are  sufficient  to  realize, 
not  10,000/.  but  9,000/.,  that  is,  100/.  for  each  share  other  than  the  ten 
shares  of  the  advanced  member  whose  shares  will  have  t)een  already 
satisfied  by  the  500/.  He  loses  his  interest  in  the  500/.  advanced  to 
the  holder  of  the  ten  shares,  but  on  the  other  hand  the  sum  to  be 
raised  is  only  9,000/.<nstead  of  10,000/.,  and  the  monthly  contribution 
is  increased  by  the  amount  of  the  redemption  money  paid  by  the 
member  who  has  received  his  ten  shares  in  advance.  Further  ad- 
vances are  made  from  time  to  time  as  funds  are  accumulated  and  as 
members  are  inclined  to  give  high  discount  in  order  to  obtain  pay- 
ment of  their  shares  by  anticipation.  The  gain  to  the  society  *"^^£ 
mainly  from  the  high  rate  of  discount  which  members  in  v^^  ^^^ 
money  are  ready  to  give ;  in  truth,  the  whole  scheme  is  bu 
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borate  contrivance  for  enabling  persons  having  sums  for  which  they 
have  no  immediate  want  to  lend  them  to  others  at  a  very  high  rate 
of  interest  In  order  to  secure  the  du^  payment  of  the  monthly  sub* 
scriptions  and  redemption  money  by  the  members  who  have  received 
their  shares  in  advance,  they  are  obliged  to  give  satisfactory  real  secur- 
ity to  the  trustees  of  the  society,  and  the  statute  protects  such  mort- 
gages from  the  operation  of  the  laws  which  until  last  session  were 
in  force  against  usury. 

Besides  this  advance  to  a  member  of  his  share  deducting  discount, 
the  rules  provide  also  for  the  case  of  a  member  desiring  to  withdraw 
from  the  society  altogether.  By  the  sixteenth  rule,  any  member  may 
withdraw  on  certain  terms  there  laid  down,  the  principle  being  that 
he  is  to  pay  a  small  sum  by  way  of  fine  or  penalty  if  he  withdraws 
at  an  early  date  after  the  formation  of  the  society,  but  if  he  with- 
draws after  having  been  a  member,  and  so  having  paid  his  subscrip- 
tions, for  several  years,  then  on  withdrawing  he  is  to  receive  back  the 
full  amount  of  his  subscriptions,  and  also,  if  the  directors  think  fit,  a 
further  sum  to  be  from  time  to  time  fixed  by  them  by  way  of  bonus 
out  of  what  are  called  the  profits  of  the  society ;  this  is  provided  for 
by  the  sixteenth  rule,  which  is  thus.  (His  lordship  here  read  the 
rule  as  above  set  out) 

It  is  obvious  that  this  is  an  arrangement  which  may,  if  the  calcula- 
tions be  properly  made,  be  carried  into,  effect  without  injury  to  the 
society.  When  a  member  withdraws,  the  society  thenceforth  loses 
the  benefit  of  his  monthly  subscriptions,  but  then  they  are  relieved 
from  the  obligation  of  making  up  the  100/.  to  which  he  would  eventually 
become  entitled ;  if  the  member  on  withdrawing  merely  took  back 
the  amount  of  his  subscriptions,  the  society  would  obviously  benefit 
to  the  extent  of  the  interest  made  by  means  of  those  subscriptions 
previously  to  the  withdrawal.  It  is  obvious  that  out  of  the  interest 
so  realized  an  allowance  may  be  made  to  the  withdrawing  member, 
still  leaving  to  the  society  some  benefit  from  his  past  contributions. 
The  sums  subscribed  by  a  member  who  withdraws  have  contributed 
to  make  up  the  fund  out  of  which  the  shares  of  those  members  who 
have  been  advanced,.that  is,  have  teken  a  smaller  sum  at  once  allow- 
ing a  large  discount  in  lieu  of  the  full  sum  of  100/.  at  a  distant  day, 
have  been  made  good ;  they  have  therefore  enabled  the  society  to 
obtain  .a  larger  monthly  payment,  that  is,  125.  instead  of  8s.  6<L  on 
each  share,  and  to  reduce  on  favorable  terms  the  number  of  shares  to  * 
be  eventually  provided  for ;  this  is  in  truth,  substentially,  an  invest- 
ment at  a  high  rate  of  interest,  and  the  benefits  thereby  accruing  may 
not  inaptly  be  designated,  together  with  the  interest  on  ordinary  in- 
vestments, by  the  name  of  profit  What  is  the  precise  amount  of 
benefit,  which  from  these  different  causes  may  have  resulted  to  the 
society  from  the  subscriptions  of  each  member,  must  be  a  problem 
very  difficult  to  solve,  not,  perhaps,  admitting  of  any  absolutely 
accurate  solution ;  but  it  may  be  possible  to  arrive  at  it  in  a  rough 
way,  so  at  least  as  to  enable  the  directors  to  fix  from  time  to  time  a 
sum  which  may,  without  detriment  to  the  interests  of  the  society,  be 
paid  to  any  member  desirous  of  withdrawing  beyond  the  amount  of 
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the  principal  sums  subscribed  by  him ;  and  the  sixteenth  rale  enables 
the  directors  to  fix  on  such  a  sum,  it  being  not  I  think  inaccurately 
described  as  a  bonus  out  of  th^  profits  of  the  society.  The  interests 
of  members,  as  well  those  taking  their  shares  by  anticipation  as  those 
quitting  the  society,  are  thus  tolerably  well  provided  for. 

But  another  case  was  contemplated,  namely,  that  of  members  who, 
having  received  their  shares  by  anticipation,  might  be  desirous  of 
relieving  themselves  from  the  burden  of  continuing  the  payment 
of  their  monthly  subscriptions  and  redemption  money.  From  the 
very  nature  of  these  societies,  it  is  impossible  to  know  with  certainty 
how  long  it  may  be  necessary  to  continue  the  monthly  payments : 
they  must  be  made  until  the  sum  necessary  to  give  to  every  unad- 
vanced  member  the  full  amount  of  his  share,  that  is,  in  this  society, 
100^,  has  been  accumulated ;  the  time  required  for  this  purpose  will 
be  more  or  less,  according  to  the  amount  of  benefit  which  the  society 
may  derive  from  the  discount  given  on  advances  of  shares  and  from 
the  interest  made  by  investments,  in  other  words,  as  the  profits 
realized  have  been  large  or  small.  Reasoning,  d  priori^  the  fair  course 
would  seem  to  be,  that  the  society  should  ascertain  as  nearly  as  may 
be  the  period  of  time  during  which  the  monthly  payments  would 
have  to  be  continued,  and  then  should  allow  any  advanced  member 
to  relieve  himself  from  the  obligation  of  continuing  his  monthly  pay- 
ments on  paying  down  at  yice  a  sum  equivalent  to  their  present 
value.  Thus,  if  the  monthly  pavment  is  125.,  and  it  is  ascertained 
that  these  payments  must  probably  continue  to  be  made  for  ten  years, 
it  would  seem  to  be  a  reasonable  arrangement  that  the  advanced 
member,  who  is  liable  to  pay  125.  per  month  for  ten  years,  should  be 
freed  from  his  liability  on  paying  down  at  once  a  sum  which  an 
actuary  should  say  is  equivalent  in  present  money  to  such  continued 
prospective  payment.  This,  however,  is  not  the  principle  on  which 
the  pow6r  of  redemption  is  given  in  this  society ;  the  provision  on 
this  subject  is  to  be  found  in  the  fourteenth  rule,  it  is  as  follows. 
(His  lordship  here  read  the  rule  as  above  set  out.)  ^ 

It  is  impossible  to  read  this  rule  without  being  strongly  impressed 
with  the  belief  that  those  who  framed  it  had  not  duly  considered  how 
it  would  operate.  When  an  unadvanced  member  withdraws  from 
the  society,  it  is  reasonable,  and  not  necessarily  inconsistent  with  the 
interest  of  its  remaining  members,  that  he  should  receive  back,  not 
only  the  principal  sums  which  he  has  contributed,  but  also  by  way 
of  bonus  a  portion  of  the  benefits  which  those  sums  have  gained  for 
the  society.  Up  to  the  time  of  his  withdrawing  he  has  received 
nothing ;  when  he  withdraws  he  loses  all  right  to  the  share,  that  is, 
the  lOOZ.  to  which,  if  he  had  not  withdrawn,  he  would,  like  every 
continuing  member,  have  been  eventually  entitled,  and  is  content  to 
take  in  lieu  of  it  the  amount  of  what  for  a  series  of  years  he  has  been 

{laying,  together  with  a  portion  of  what  has  been  as  it  were  accumu- 
ating  in  respect  of  those  payments  towards  the  eventual  realization 
of  his  100/.  share.  This  is  the  position  in  which  a  withdrawing  member 
stands  at  the  time  of  his  withdrawal,  but  the  condition  of  an  advanced 
member  redeeming,  which  is  in  truth  withdrawing,  is  very  difierent ; 
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he  is  not  a  member  who  has  up  to  the  time  of  his  redeeming  received 
nothing ;  in  fact,  he  has  received  that  which  he  was  content  to  take, 
supposing  redemption  to  be  out  of  the  question,  as  an  equivalent  for 
the  whole  of  his  share.  The  rule,  therefore,  which  gives  to  him  on 
redeeming  his  obligations  the  same  sum  under  the  name  of  profits  as 
is  given  to  the  non-advanced  member  on  withdrawing,  appears  to  be 
hardly  reasonable ;  still,  the  question  to  be  decided  is,  not  wbetber 
the  provision  is  fair  and  just,  but  what  is  the  meaning  of  the  rule ;  if 
the  meaning  is  clear,  it  is  the  duty  of  the  court,  if  possible,  to  give  it 
effect 

Having  thus  considered  the  principle  on  which  building  societies 
in  general,  and  the  Camberwell  Society  in  particular,  are  constitutedf 
I  will  now  state  the  facts  which  give  rise  to  the  present  claim.  The 
plaintiff,  being  the  holder  of  fifteen  shares  in  the  society,  and  so  being 
entitled  to  receive  at  its  termination  fifteen  sums  of  100^  each,  in  the 
month  of  August,  1847,  received  five  of  his  shares,  or  an  equivalent 
for  them,  in  advance,  and  on  the  10th  December  following,  he,  in  like 
manner,  received  in  advance  the  equivalent  for  his  remaining  ten 
shares.  The  sum  which  he  got  in  August,  in  respect  of  his  five 
shares,  was  272/.  10^.,  and  that  which  he  got  in  December,  in  respect 
of  his  ten  shares,  was  544/.  In  order  to  secure  the  payment  of  his 
future  subscriptions  and  redemption  money,  the  plaintiff,  on  occasion 
of  each  advance,  executed  to  the  truces  of  the  society  a  mortgage 
of  certain  leasehold  property  which  was  considered  by  the  surveyor  a 
sufficient  security ;  this  was  done  in  pursuance  of  the  twelfth  rule  of 
the  Society,  which  is  as  follows.  (His  lordship  here  read  the  rule  as 
above  set  out)  Both  mortgages  are  in  the  same  form;  that  of  the 
10th  December,  1847,  as  far  as  it  is  material  to  state  it,  is  to  this 
effect    (His  loidship  here  stated  the  general  purport  of  the  deed.)^ 


1  The  foUowing  abstract  of  the  mortgage  deed  of  the  10th  December,  1847,  is  taken 
from  1  De.  Qt.  Mac.  &  G.  p.  798 ;  15  ^ng-  Rep.  p.  481 :  By  indenture,  dated  the 
10th  December,  1847,  and  made  between  T.  B.  Meming  of  the  one  part,  and  the  thea 
trustees  of  the  society  of  the  other  part,  after  recitinj^  the  leases  intended  as  a 
security,  and  the  formation  of  the  society,  and  afler  recitmg  that  the  sum  of  money  to 
be  contributed  in  respect  of  each  share  m  the  funds  of  the  society  amounted  to  lOOL, 
and  that  T.  B.  Fleming  was  entitled  to  receive  out  of  the  funds  1,000^  in  respect  of 
ten  shares  as  described  and  numbered  in  the  books  of  the  society,  and  that,  for  the 
security  of  all  payments  to  become  due  in  respect  of  the  said  shares,  he  had  agreed  to 
execute  the  assurance  thereby  made ;  it  was  witnessed,  that  T.  B.  Flemins,  in  considera- 
tion of  544/.  to  him  paid  by  the  trustees,  assigned  to  them  the  leasehoK  premises  in 
Manor-road  therein  described,  to  hold  them,  their  executors,  administrators,  or  aadgnsi, 
for  the  residue  of  the  terms  by  the  leases  granted,  u]X)n  trust  from  time  to  time  so  umg 
as  T.  B.  Fleming,  his  executors,  administrators,  or  assigns,  should  duly  make  the  sereru 
payments  and  observe  and  peiform  the  regulations  prescribed  in  the  articles  of  the 
society  in  respect  of  the  said  shares,  and  also  perform  all  the  covenants  therein  con- 
tained to  be  made,  observed,  and  peifbrmed,  to  permit  him  or  them  to  hold  die  said 
premises  and  receive  the  rents  thereof  for  his  and  their  benefit ;  but  if  he  or  they 
should  at  any  time  thereafter  &il  to  perfonn  and  keep  all  or  any  of  the  said  covenants, 
or  should  neglect  or  refuse  for  the  space  of  six  calendar  months,  to  pay,  observe,  and 
perform,  all  or  any  of  the  subscription  payments  or  redemption  money  and  regulations 
on  his  or  their  parts  to  be  paid,  observed,  and  performed,  then  upon  trust  to  appmnt  a 
person  to  collect  the  rents ;  but  should  the  rents  be  insufficient  to  satisfy  the  purposes 
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The  claim  of  the  plaintiff,  filed  on  the  19th  DecemheTi  1853,  states 
these  two  mortgages,  and  then  states  a  resolution  passed  by  the 
directors  at  one  of  their  meetings  duly  held  on  the  16th  November, 
1848.  (His  lordship  here  read  the  resolution  as  above  set  out.)  The 
society  appears  by  its  rules  to  have  commenced  on  the  6th  November, 
1843,  so  that  the  eleven  years  referred  to  in  that  resolution  would 
end  on  the  6th  November,  1854.  The  claim  then  proceeds  to  state 
that  the  directors,  by  their  annual  report  issued  in  November,  1852, 
awarded  12L  10^.,  per  share  to  each  member  withdrawing ;  this  was 
done  in  pursuance  of  the  16th  rule,  to  which  I  have  already  referred. 
On  the  7th  March,  1853,  the  plaintiff  gave  notice  to  the  durectors  that 
be  was  desirous  of  redeeming,  paying,  and  satisfying  the  two  secur* 
ities  which  he  had  given  in  August  and  December,  1847 ;  thb  notice 
was  given  under  the  fourteenth  rule  of  the  society,  which  is  as  follows. 
(His  lordship  here  read  the  rule  as  above  set  out)  On  the  2d 
May,  1853,  the  directors,  by  a  resolution,  raised  the  amount  of  bonus 
payable  to  a  withdrawing  member  to  25/.  per  share,  and  at  a  isubse- 
quent  meeting,  held  on  the  5th  September,  1853,  they  further  raised 
it  to  32/.  per  share.  The  plaintiff  by  his  claim,  stating  these  facts, 
prays  to  be  at  liberty  to  redeem  on  the  terms  of  being  allowed  the 
same  amount  of  profits  as,  according  to  the  resolutions  of  the  direc- 
tors, is  payable  to  members  withdrawing.  The  material  facts  were 
verified  by  affidavit;  and  the  case  was  heard  by  Vice-chancellor 
Wood  early  in  the  present  year.  That  very  learned  and  able  judge 
came  to  the  conclusion  that  the  plaintiff  was  wrong  in  setting  up  any 
claim  to  a  share  of  profits,  and  that  he  could  only  redeem  on  paying 
down  at  once  what  would  become  payable  by  him  under  the  society's 
rules,  calculating  by  an  actuary  what  would  be  its  probable  duration. 
(His  lordship  here  stated  the  Vice- Chancellor's  order  in  the  terms 
above  set  out)  From  that  order  the  plaintiff  appealed  to  me,  and 
I  heard  the  appeal  argued  at  considerable  length  shortly  before  the 
long  vacation. 


aforesidd,  then  upon  trast  to  sell  a0  therein  mentioned,  and  out  of  the  rents  and  the 
money  arising  from  the  sale  first  to  retain  certain  costs  as  therein  mentioned,  and  in  the 
next  place  to  retain  all  such  principal  money,  subscriptions,  or  other  payments  as  should 
have  Deen  advanced  to  or  should  oe  due  by  T.  B.  Fleming,  his  executors,  administra- 
tors, and  assigns,  in  resrpect  of  the  said  shares,  it  being  agreed  by  thq  parties  thereto 
that  in  case  such  sale  should  take  place,  all  moneys  which  would  at  any  time  afler^ 
wards  become  due  from  him  or  them  according  to  the  rules  of  the  society  should  be 
considered  as  then  immediately  due,  and  the  same  or  so  much  thereof  as  might  be  law- 
fully demanded  should  be  deducted  out  of  the  moneys  received  under  the  aforesaid 
powers,  and  to  pay  the  residue  of  the  said  moneys  unto  the  said  T.  B.  Fleming,  his 
executors,  administrators,  or  assigns ;  and  it  was  thereby  declared  that  the  deed  should 
not  be  a  security  for  a  greater  sum  than  544/.  The  indenture  contained  covenants  by 
T.  B.  Fleming  to  complete  the  messuage,  to  pay  the  subscriptions  and  interest  payable 
on  Us  shares  according  to  the  rules  of  the  society  on  the  days  and  in  manner  therein 
mentioned,  and  abide  oy  and  perform  the  rules  thereof  in  respect  of  the  said  shares  ; 
that  it  should  be  lawful  for  the  trustees,  &c.,  after  default  shoula  be  made  in  the  several 
subscriptions,  interest,  or  other  payments  thereinbefore  made  payable,  or  in  observing 
the  rules  of  the  said  society,  to  enter  into  the  said  premises  and  receive  the  rents ;  for 
further  assurance,  and  to  insure  £nom  damage  by  fire. 

VOL.  XXVII.  43 
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Vice-ChGLnc£llor  Wood,  who  gave  to  the  consideration  of  thijs  case 
the  greatest  attention,  came  to  the  conclusion  that  it  could  not  have 
been  intended  to  give  any  thing  on  account  of  profits  to  an  advanced 
member  redeeming  his  mortgage ;  and  he  points  out  what  extraor- 
dinary and  even  absurd  results  must  or  may  follow  from  adopting 
the  plaintiff's  construction  of  the  rules.  At  the  time  of  the  argament 
I  was  strongly  inclined  to  take  the  same  view  of  the  case  as 
had  been  taken  below;  but  I  have,  since  that  time,  had  frequent 
opportunities  of  considering  the  subject,  and  I  have,  after  much  reflec- 
tion, come  to  the  conclusion  that,  whatever  doubt  I  may  entertain  as 
to  whether  the  framers  of  the  fourteenth  rule  fully  understood  its 
operation,  still,  the  rule  itself  is  unambiguous ;  it  states,  expressly,  that 
the  member  redeeming  is  to  be  entitled  to  deduct  from  the  sum 
secured  by  the  mortgage  the  same  proportion  of  profits  as  is  allowed 
to  a  withdrawing  member.  Taking  my  duty  to  be  merely  that  of 
construing  this  rule,  it  appears  to  me  that  the  rule  itself  admits  of  no 
doubt ;  and  I  may  add  further,  that,  to  hold  an  advanced  member 
in  this  society  not  entitled  to  this  deduction,  might  work  injustice. 
Who  can  say  how  far  the  existence  of  this  rule  may  have  influenced 
an  advanced  member  in  the  amount  he  agreed  to  give  as  a  consid- 
eration for  the  advance  ?  It  is  plain  that  a  member  might,  without 
imprudence,  give  a  much  larger  discount  for  his  100/.,  when  he  knew 
he  had  this  rule  to  fall  back  upon,  than  if  no  such  rule  existed.  For 
instance,  suppose  there  were  no  such  rule,  and  that  a  member  at  the 
end  of  the  first  year  were  desirous  of  taking  his  share  in  advance ;  the 
tenth  rule  stipulates  that  at  least  40  per  cent,  must  be  given  for  the 
advance  of  a  share  at  the  end  of  the  first  year ;  the  member  would, 
therefore,«have  to  consider  whether  it  would  be  prudent  for  him  to 
offer  a  discount  of  at  least  forty  per  cent ;  if  he  did  so,  he  would 
receive  60/.,  having  paid  during  the  first  year  5/.,  so  that  in  truth  he 
might  be  considered  as  getting  an  advance  of  55/. ;  for  that  he  would 
have  to  pay  during  the  continuance  of  the  society,  say  for  ten  years 
longer,  a  monthly  sum  of  12^.,  that  is,  an  annual  sum  of  7/.  45.  He 
might  not  think  it  prudent  to  make  such  an  offer,  if  the  provision  of 
the  fourteenth  rule  did  not  exist ;  but  with  that  provision,  knowing 
that  he  could  at  any  time  put  himself  in  the  condition  of  an  unad- 
vanced  withdrawing  member,  he  might  well  offer  forty,  or  even  fifty, 
sixty,  or  seventy  per  cent,  for  the  advance  of  100/. 

The  case  may  be  considered,  first,  as  it  would  have  stood  if  it 
rested  on  the  mortgages  only,  secondly,  as  it  is  affected  by  the  rules. 
First,  then,  let  us  consider  the  object  and  effect  of  the  mortgages. 
(His  Lordship  here  again  referred  to  the  terms  of  the  mortgage 
deeds.)  The  property  comprised  in  the  mortgage  is  thus  pledged  to 
the  society  as  a  security  for  the  due  payment  by  the  plaintiff  of  all 
sums  of  money  which  under  the  rules  he,  as  owner  of  ten  shares, 
may  become  liable  to  pay,  and  upon  the  default  the  mortgagees,  who 
are  trustees  for  the  society,  may  enter  on  the  mortgaged  property, 
and  receive  the  rents,  and,  if  the  rents  prove  insufficient  to  satisfy 
what  the  plaintiff  is  bound  to  pay,  may,  after  a  certain  lapse  of  time 
and  notice,  sell  ajid  retain  out  of  the  proceeds  all  sums  which  would 
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at  any  time  afterwards  become  dae  from  the  plaintiff  by  virtue  of 
the  rules,  treating  such  sums  as  all  then  immediately  payable,  and 
having  thus  satisfied  themselves  the  full  amount  of  their  demand, 
they  are  to  hand  over  the  surplus  to  the  plaintiff.  It  will  be  observed 
that  the  sum  thus  secured  to  the  society  is  of  uncertain  amount,  a 
monthly  payment  to  endure  for  an  uncertain  period,  that  is,  till 
thereby  and  by  means  of  other  subscriptions  and  payments  a  certain 
number  of  shares  of  100/.  each  shall  have  been  accumulated.  Now, 
generally  speaking,  a  security  of  this  nature  is  not  redeemable. 
Where  a  mortgage  is  made  to  secure  an  annuity  for  the  life  of 
another,  or  to  indemnify  against  contingent  charges,  or  for  any  other 
object  not  capable  of  immediate  pecuniary  valuation,  redemption  is 
impossible ;  a  security  can  only  be  redeemed  where  the  party 
redeeming  is  able  to  do  the  thing  intended  to  be  secured ;  and  where 
the  thing  secured  is  the  payment  of  an  annual  or  a  monthly  sum 
during  an  uncertain  period,  no  one  can  nay  how  long  the  payments 
will  continue,  and  it  is  therefore  impossible  for  the  party  who  has 
given  the  security  to  redeem  it  by  an  immediate  payment  of  a  fixed 
sum.  Here,  the  object  of  the  deed  was  to  secure  certain  monthly 
payments  by  the  plaintiff,  till  by  means  thereof  and  of  the  monthly 
subscriptions  of  the  other  members  a  certain  sum  should  be  raised ; 
if  the  plaintiff  should  make  a  default  in  any  of  these  payments-,  the 
trustees  to  whom  the  mortgage  is  made  are  empowered  to  receive 
the  rents,  and  so  to  satisfy  the  society  what  the  plaintiff  ought  to 
have  paid ;  if  the  rents  should  be  insufficient  for  the  purpose,  then, 
but  not  otherwise,  the  trustees  are  authorized  to  sell.  The  plaintiff, 
however,  does  not  suggest  that  the  rents  are  insufficient,  and  I  can- 
not assume  that  to  be  the  case,  and  taking  the  rents  to  be  sufficient, 
the  plaintiff  certainly  can  have  no  right  under  the  terms  of  the  deed 
alone  to  compel  the  trustees  to  sell,  and  take  a  present  payment  in 
lieu  of  the  continuing  security  which  they  would  have  by  receipt  of 
the  rents ;  he  cannot  deprive  the  society  of  the  continuing  right  to 
receive  and  apply  the  rents  so  long  as  his  obligations  to  the  society 
remain  in  force. 

The  question  then  arises,  secondly,  how  far  are  the  rights  of  the 
parties  varied  by  the  rules  of  the  society.  That  the  plaintiff  is  en- 
titled under  the  fourteenth  rule  to  redeem,  seems  to  admit  of  no 
doubt.  The  object  of  the  rule  clearly  was,  to  give  to  any  member 
who  had  taken  his  share  in  advance,  and  so  had  become  liable  to 
certain  payments  so  long  as  the  society  should  endure,  the  right  to 
free  himself  from  those  liabilities  by  paying  at  once  a  gross  sum  of 
money.  The  question  is,  on  what  term  she  can  exercise  that  rights 
or,  in  other  words,  what  is  the  true  construction  of  this  rule,  for  it  is 
on  that  rule  alone  that  his  right  to  redeem  depends.  The  plaintiff 
contends  that,  in  taking  the  account  against  him,  he  is  to  have  credit 
for  the  same  proportion  of  the  profits  per  share  as  the  holder  of  an 
unadvanced  share  would  have  been  entitled  to  on  withdrawing ;  and  I 
confess,  with  all  deference  to  the  opinion  of  the  Vice- Chancellor,  who 
thought  differently,  I  think  that  the  plaintiff  is  right.  That  by  the 
taking  of  the  account  on  this  footing  great  inconveniences  and  even 
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absurdities  may  follow,  cannot  be  denied;  they  are  forcibly  pointed 
out  and  insisted  on  by  the  Vice-Chancellor  in  his  judgment ;  still, 
the  question  is  not  as  to  the  policy  or  reasonableness  of  the  rule,  but 
as  to  its  true  meaning.  Now  as  a  mere  question  of  construction,  the 
rule,  I  own,  does  not  seem  to  me  to  admit  of  doubt,  the  language  is 
quite  distinct ;  the  directors  are  to  award  the  redeeming  member  the 
.  same  proportion  of  profits  per  share  as  is  allowed  on  the  withdrawal 
of  unpurchased  shares.  This  may,  perhaps,  lead  to  very  absurd  con- 
sequences,  and  to  results  which  the  framers  of  the  rule  never  con- 
templated ;  still,  the  plaintiff  has  a  right  to  say  that  this  is  the  con- 
tract which  he  entered  into.  In  offering  a  high  discount  for  his 
share,  he  may  have  been  influenced  by  the  advantages  which  this 
provision  held  out  to  him,  and  if  so,  it  is  no  sufficient  answer  to  him 
to  say  that  the  consequences  of  the  rule  were  not  contemplated  by 
those  who  framed  it  He  has  a  right,  when  the  meaning  of  the  rule 
is  once  ascertained,  to  insist  on  its  being  strictly  adhered  to,  and  I 
have  already  stated  that  the  language  used  can  hardly  be  said  to  ad- 
mit of  doubt  I  therefore  have  come  to  the  conclusion,  contrary  to 
the  view  taken  by  the  Vice- Chancellor,  that  the  plaintiff  is  entitled 
to  credit  for  the  same  share  of  profits  as  at  the  time  of  the  notice 
given  by  him  would  under  the  sixteenth  rule  have  been  allowed  to  a 
member  withdrawing. 

But  then  another  not  unimportant  question  arises  on  the  other 
side  of  the  account  The  plaintiff  is,  in  my  judgment,  entitled  to 
credit  for  these  profits ;  but  with  what  sum  is  he  to  be  charged  on 
the  debit  side  of  the  account  ?  The  Vice-Chancellor,  by  his  order, 
directs  a  calculation  to  be  made  as  to  the  probable  duration  of  the 
society,  and  charges  the  plaintiff  with  the  amount  of  the  payments 
he  would  have  to  make  during  such  probable  duration ;  but  on  what 
principle  is  his  liability  thus  restricted  ?  The  security  which  he  has 
given  will  be  in  force,  if  unredeemed,  until  the  society  ceases  to  ex- 
ist ;  what  right  has  this  court  to  compel  the  holders  of  the  security 
to  accept  in  lieu  of  its  benefits,  something  different  from  that  which 
they  have  contracted  for  ?  The  security  gives  them  rights  which 
will  exist  as  long  as  the  society  shall  actually  endure ;  the  actual  du- 
ration of  the  society  may  extend  over  a  period  longer  than  its  prob- 
able duration.  In  making,  therefore,  the  probable  duration  of  the 
society  the  measure  of  the  plaintiff's  liability,  it  is  clear  that  the 
court  will,  or  at  all  events  may,  be  giving  to  the  society  something 
different  from  that  which  they  would  have  been  entitled  to  under 
their  deed.  It  is  clear  this  cannot  be  done,  unless  it  is  authorized  by 
the  terms  of  rule  fourteen,  which  gives  the  power  of  redeeming. 
Now  the  sum  with  which,  according  to  that  rule,  the  plaintiff  is 
made  chargeable,  is  the  full  amount  expressed  to  be  secured  in  and 
by  the  mortgage ;  that  is  to  say,  all  the  sums  which,  according  to  the 
rules  of  the  society,  the  plaintiff  would  be  bound  to  pay  if  there 
were  no  redemption.  How  is  the  amount  of  these  sums  to  be  ascer- 
tained ?  The  fourteenth  rule,  by  authorizing  the  redemption  of  such 
a  mortgage,  clearly  contemplated  the  possibility  of  ascertaining  it; 
and  I  can  see  no  other  way  of  doing  so,  without  the  usk  of  dealing 
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unjustly  by  the  mortgagees,  except  by  charging  the  mortgagor  with 
all  the  payments  he  may  have  to  ma!ke,  assuming  the  society  to  en- 
dure for  the  longest  period  during  which,  iii  the  nature  of  things,  it 
can  endure.  When  it  is  ascertained  what  number  of  lOOL  shares 
still  remain  to  be  provided  for,  there  can  be  no  insuperable  difficulty 
in  making  out  at  what  time,  assuming  no  more  members  to  be  ad- 
vanced and  none  to  withdraw,  the  requisite  sum  must  have  been 
raised  by  means  of  any  assets  actually  in  the  bands  of  the  treasu- 
rer, and  of  the  monthly  payments  to  be  made  by  the  members. 
When  that  period  is  ascertained,  it  will  be  easy  to  calculate  what  are 
the  payments  which,  during  its  subsistence,  the  plaintiff  will  be 
.  bound  to  make  in  respect  of  his  monthly  subscriptions  and  redemp- 
.  tion  money,  and  with  that  sum  he  must  be  charged  as  with  a  sum 
presently  due  from  him.  Against  that,  he  is,  I  think,  entitled  to 
credit  for  the  same  bonus  out  of  profits,  as  would,  according  to  the 
rules  of  the  society  and  the  resolutions  of  the  directors,  be  payable 
to  withdrawing  members. 

I  am  aware' that  in  the  case  of  Moslep  v.  Baker j  6  Hare,  87, 
referred  to  in  the  argument.  Sir  James  Wigram,  on  a  bill  to  redeem 
filed  by  a  member  who,  having  been  advanced  his  shares,  had  given 
a  mortgage  to  secure  a  payment  of  his  future  monthly  subscriptions 
and  redemption  money,  as  in  this  case,  decreed  a  redemption  without 
allowing  the  plaintiff,  mortgagor  any  thing  on  account  of  profits,  and 
on  the  terms  of  limiting  his  liability  to  the  payments  he  would  have 
to  make  daring  the  probable  duration  of  the  society ;  and  the  Vice- 
chancellor,  in  the  present  case,  relied  on  that  decision,  which  was 
affirmed  by  Liord  Cottenham,  on  appeal.  If  the  two  cases  had  been 
similar,  I  should  probably  have  felt  bound  by  such  an  authority ; 
there  are,  however,  several  material  distinctions.  In  the  first  place, 
as  to  profits,  no  question  could  there  arise,  for,  by  the  sixty-fifth  rule 
of  the  society  then  in  question,  no  share  of  profit  was  to  be  allowed 
to  a  withdrawing  member  until  after  the  expiration  of  four  years 
from  the  formation  of  the  society ;  that  society  was  established  in 
September,  1844,  and  the  bill  to  redeem  was  filed  in  May,  1847,  so 
that,  in  no  possible  view  of  the  case,  could  the  plaintiff  be  entitled  to 
any  claim  in  respect  of  profits :  and,  secondly,  as  to  the  period  during 
which  the  plaintiffs  liability  to  contribute  was  to  be  treated  as  endur- 
ing, the  mortgage  expressly  stipulated  that  in  case  the  mortgagees 
should  exercise  their  power  of  »Bde,  they  should,  out  of  the  proceeds, 
retain  the  full  amount  thereafter  to  become  due  from  the  mortgagor, 
calculating  the  probable  duration  of  the,  association ;  the  mortga- 
gees did  exercise  their  power  of  sale,  and  the  decree  gave  to  both 
parties,  mortgagor  and  mortgagees,  the  precise  benefits  for  which 
•they  had  bargained.  Assuming,  therefore,  this  provision  in  the 
mortgage  deed  to  have  been  not  inconsistent  with  the  rules  of  the 
society,  as  to  which  I  express  no  opinion,  the  decree  was  perfectiy 
right ;  but,  for  the  reasons  to  which  I  have  adverted,  it  does  not  seem 
to  me  to  govern  this  case,  where  profits  were  payable  to  ^***^*!*^* 
ing  members,  and  where  the  power  of  sale  had  not  been  exercised, 
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nor,  on  its  being  exercised,  was  there  the  proyision  as  to  calcalatiog 
the  probable  daration  of  the  society. 

The  result,  therefore,  is,  that  the  order  of  Vice-Chancellor  Wood 
must  be  varied,  by  substituting,  for  the  direction  to  calculate  the 
probable  duration  of  the  society,  a  direction  to  ascertain  the  longest 
period  during  which  the  society  may  possibly  last,  having  regard  to 
its  net  assets  and  to  the  amount  of  monthly  subscriptions  and  redemp- 
tion money  still  continuing  payable,  and  to  the  number  of  100/.  shares 
to  be  provided  for,  and  by  aeclaring  that  the  plaintiff  is  to  be  charged 
with  all  subscriptions  and  redemption  money  which  will  become  due 
and  payable  by  him,  assuming  the  society  to  endure  for  the  whole  of 
that  period,  such  money  to  be  treated  as  a  debt  presently  due  from, 
him.  There  must,  then,  be  a  declaration  that  against  that  charge 
the  plaintiff  is  entit}ed  to  credit  for  121.  lOs.  on  each  share,  being  the 
amount  of  bonus  payable  to  withdrawing  members  at  the  time  when 
the  plaintiff  gave  his  notice.  The  decree  of  the  Vice-Chancellor  gave 
the  defendants  their  costs,  adding  them  to  the  money  secured,  and 
this  was  a  matter  of  course  in  the  view  which  his  Honor  took  of  the 
rights  of  the  parties ;  but  in  altering  the  decree,  as  I  am  doing,  I 
necessarily  put  an  end  to  the  mortgagees'  right  to  the  costs  of  the  snit^ 
for  they  have  refused  to  allow  redemption  at  all  on  the  terms  to 
which  the  plaintiff  was  I  think  entitled,  of  giving  him  the  share  of 
profits  which  he  claimed ;  on  the  other  hand,  the  plaintiff  did  not 
offer  the  terms  to  which  I  think  the  defendants  were  entitled ;  the 
result,  therefore,  is  that  nothing  must  be  said  about  costs.  With 
these  variations  the  decree  of  Vice-Chancellor  Wood  will  stand  as 
it  is. 

I  must  not  omit  to  mention  what  was  pressed  by  the  defendants^ 
counsel,  namely,  that  the  court  has  in  this  case  no  jurisdiction,  that 
the  question  ought  to  have  been  decided  by  arbitration.  The  argu- 
ment on  this  head  was  put  thus :  the  fourth  section  of  the  6  &  7  WilL 
4,  c.  32,  enacts  that  all  the  provisions  of  the  Friendly  Society  Act,  10 
Geo.  IV.  c.  56,  so  far  as  the  same  might  be  applicable,  should  apply  to 
any  benefit  building  society,  as  if  they  were  there  reenacted;  the 
twenty-seventh  section  of  the  Friendly  Society  Act,  10  Greo,  I V.  c.  56, 
makes  provision  for  settiing  disputes  by  arbitration ;  the  clause  is  as 
follows.  (His  lordship  here  read  the  section,)  and  the  thirtieth  rule 
of  the  society  has  reference  to  this  subject  (His  lordship  here  read 
the  rule  as  above  set  out,)  and  it  was  contended  against  the  present 
claim  of  Mr.  Fleming,  that  he  had  no  right  to  call  the  trustees  to 
account  by  proceeding  in  this  court,  but  that  his  sole  remedy  was  by 
a  reference  to  arbitration.  To  this,  however,  I  cannot  agree.  The 
question  to  be  decided  depends  partly  on  the  construction  of  the  rules, 
and  partly  on  the  true  meaning  of  the  mortgage  deed,  and  the  mode* 
of  giving  to  it  its  true  effect.  Admitting,  for  the  sake  of  argument, 
that  this  court  would  have  no  jnrisdiction  in  a  dispute  depending 
solely  on  the  construction  of  the  rules,  there  are  still  points  for  decis- 
ion here,  arising  on  the  nature  and  extent  of  the  relief  to  be  given  on 
the  mortgages,  which  this  court  alone  can  determine.      The  total 
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absence  of  adequate  machinery  for  enabling  arbitrators  to  enforce 
any  award  they  might  make  db  the  mortgage  in  a  case  like  the  pres* 
ent,  affords  cogent  evidence  that  the  dispute  is  not  within  their  com- 
petency. CkUbill  ▼.  Kingdom^  1  Exch.  Rep.  494,  referred  to  in  the  argu- 
ment, strongly  suggests  this  view  of  the  case.  I  may  further  remark  that 
neither  Sir  James  Wigram  nor  Lord  Cottenham,  in  the  case  of  Mosley 
V.  Baker^  nor  Lord  Truro  in  the  case  of  Seagrave  v.  Pop«,  1  De  G. 
Mac  &  G.  783,  s.  c.  !]^§g-  Rep.  477,  seem  to  have  had  any  doubt  as 
to  their  jurisdiction.  The  point,  indeed,  was  not,  so  far  as  I  am 
aware,  raised  in  argument  before  them ;  still,  I  cannot  but  think  that 
these  cases  must  be  treated  as  authorities  on  this  subject  of  no  incon- 
•  siderable  weight.  It  is  difficult  to  suppose  that  the  want  of  jurisdic- 
tion, if  there  was  such  a  want,  should  have  escaped  the  observation 
of  judges  and  counsel  in  all  these  cases.  I  consider  it  clear  that  the 
court  has  jurisdiction,  and  I  have  only  adverted  to  the  point  that  it 
may  not  be  supposed  the  objection  haa  been  forgotten. 

The  case  was  spoken  to  on  minutes  in  reference  to  the  direction  to 
ascertain  the  duration  of  the  society,  and  as  to  costs.  The  following 
is  the  substance  of  the  order  thereupon  made  for  the  purpose  of  carry- 
ing out  the  judgment  of  the  Lord  Chancellor:  — 

That  so  much  of  the  order  made'by  Vice-Chancellor  Wood,  on  the 
21st  April,  1854,  as  directed  that,  *in  taking  the  account,  the  prob- 
able duration  of  the  society  according  to  the  rules  and  regulations  is 
to  be  calculated,  and  all  money  which  (having  regard  to  such  prob- 
able duration)  might  at  any  time  hereafter  become  due  from  the 
plaintiff  is  to  be  considered  as  due  at  the  time  of  taking  the  said 
account,"  be  discharged ;  and  instead  thereof,  that  in  the  said  account, 
the  longest  period  during  which  the  society  might  at  the  time  when 
the  plaintiff  gave  his  notice  possibly  last,  having  regard  to  its  net 
assets  and  to  the  amount  of  monthly  subscriptions  and  redemption 
money  then  continuing  payable,  and  to  the  number  of  shares  in  the 
society  then  to  be  provided  for  be  ascertained ;  that  the  plaintiff  be 
charged  with  all  subscriptions  and  redemption  money  which  would 
become  due  and  payable  by  him,  assuming  the  society  to  endure  for 
the  whole  of  that  period,  such  money  to  be  treated  as  a  debt  pres- 
ently due  from  him ;  and  that  against  that  charge  the  plaintiff  be 
entitled  to  credit  for  twelve  pounds  ten  shillings  on  each  share,  being 
the  amount  of  bonus  payable  to  withdrawing  members  at  the  time 
when  the  plaintiff  gave  his  notice ;  that  so  much  more  of  the  said 
order  as  ordered  it  to  be  referred  to  the  Taxing  Master  to  tax  the 
defendants  their  costs  of  the  suit,  be  varied  by  limiting  the  costs  of  the 
defendants  to  be  so  taxed  to  the  costs  of  the  defendants  subsequent 
*to  the  date  of  the  present  order;  that  in  case  of  the  plaintiff  redeem** 
ing  the  mortgages  of  the  defendants,  there  should  be  no  order  as  to 
costs  on  either  side  up  to  the  date  of  the  present  order;  that  in  taking 
the  account  directed  by  the  order  of  Vice-Chancellor  Wood,  of  the 
21st  April,  1854,  and  in  making  the  'certificate  in  pursuance  thereof, 
regard  be  had  to  the  present  order ;  that  in  all  other  respects,  except 


513       COURTS  OP  CHANCERY,  1854. 

FlemiDg  v.  Self. 

BO  far  as  might  be  inconsistent  with  the  present  order,  the  order  of 
Vice-Chancellor  Wood,  of  the  21st  Apfil,  1854,  be  affirmed.^ 


1  MosLET  V.  Baker. 

December  11, 1848,  and  January  30, 1849. 

Terms  on  which  a  member  of  a  building  society  is  entitled  to  redeem  premises  mortgaged' 
by  him  to  the  society  on  receiving  an  advance  of  money  in  respect  of  his  shares. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wigram ;  a  fall  report  of 
the  case,  as  heard  by  his  Honor,  will  be  found  in  the  6th  volome  of  Mr.  fiEare's 
Reports,  page  87.  The  appeal  was  argued  before  the  Lord  Chancellor,  Lord  Cotten- 
ham,  previously  to  the  commencement  of  the  series  of  reports  by  Messrs.  Macnaghten 
and  Gordon. 

JRoU  and  Prior  were  for  the  plaintiff,  the  appellant 

The  SoticUor-Generd,  (Sir  John  RomUly,)  and  Beamn,  were  for  the  trustees  of  the 
society. 

January  80, 1849.  The  Lord  Chancellor,  (Lord  Cottsnham.)  The  decree 
directs  a  redemption,  which  is  not  objecteii  to  by  the  defendants.  There  is  not  in  the 
mortgage  deed  any  provision  for  a  redemption ;  the  terms,  therefore,  upon  which  it 
ought  to. take  place  are  to  be  collected  irom  other  parts  of  the  deed,  and  I  have  no 
doubt  of  the  correctness  of  the  Vice-Chancellor  Wigram's  constructioB  of  it  The 
error  of  the  plaintiff  seems  to  arise  from  a  supposition  that  the  mortgage  was  to  secure 
to  the  company  the  sum  advanced  to  him,  but  such  is  not  the  case ;  the  sum  advanced 
was  only  in  anticipation  of  the  calculated  value  of  his  share  at  the  winding  up  of  the 
affairs  of  the  company,  and  the  mortgage  was  to  secure  the  payments  which  the  com- 
pany had  stipulated  for  as  the  consideration  for  such  shares,  constituting  the  fund  out 
of  which  the  estimated  value  of  such  shares  was  ultimately  to  be  paid.  The  recitals 
and  the  provisions  of  the  deed  are  not  capable  of  a^y  other  construction ;  but  that 
part  which  is  most  applicable  to  the  present,  the  provision  for  selling  the  shares,  is  tJie 
most  conclusive ;  for,  contemplating  the  event  of  the  plaintiff  not  making  the  stipu- 
lated monthly  and  other  payments,  it  gives  to  the  company  a  power  of  selling  nis 
shares,  the  proceeds  of  which  they  are  to  retain  in  satisfaction  of  all  such  subscriptions 
and  other  payments  as  shall  be  then  or  shall  thereafter  become  due  and  owing  and 
payable  in  respect  of  such  shares,  calculating  the  probable  duration  of  the  said  associa- 
tion ;  it  being  agreed  that,  in  case  such  sale  shall  take  place,  all  moneys  which  shall  at 
any  time  afterwards  become  due  in  respect  of  the  said  shares  shall  be  considered  as 
due  at  the  time  of  such  sale,  and  that  the  same  shall  be  fhlly  deducted  and  paid  out  of 
the  moneys  received,  and  that  the  amount  shall  be  calculated  accordingly.  It  is  obvi- 
ous that,  there  not  being  any  stipulated  terms  for  a  redemption,  the  plaintiff  cannot  be 
entiUed  to  redeem  upon  terms  less  beneficial  to  the  association  them  those  stipulated 
for  in  the  power  reserved  to  them  of  selling,  and  of  which  they  are  deprived  by  the 
decree  for  redemption.  These,  therefore,  are  the  terms  binding^  upon  the  parties,  and 
of  their  construction  there  cannot  be  any  doubt  But  then  it  is  said  that  such  terms 
are  a  departure  from  the  rules  and  regulations  of  the  association;  to  this  there  are  two 
answers,  first,  that  there  is  no  such  departure,  and  secondly,  if  there  were,  that  the« 
deed  alone  constitutes  the  contract  between  the  parties  upon  which  the  plaintiff  rests 
his  case,  not  seeking  to  have  it  altered  or  reformed.  This  excludes  the  necessity  of 
inquiring  into  the  first  objection ;  but  I  cannot  but  observe  that  I  have  not  been  able 
to  discover  any  such  departure  in  the  deed  from  the  provisions  of  the  rules  and  regu- 
lations as  has  been  suggested.  The  thirty-seventh  rule  provides  for  the  monthly  pay- 
ment, and  the  fifty-ninth  for  further  payment  until  the  objects  of  the  association  BhaD 
have  been  fully  accomplished,  and  the  power  allowing  members  who  have  not  received 
the  anticipated  value  of  their  shares  to  withdraw,  excludes  from  any  sach  power  those 
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Goodwin  v.  Fielding. 

April  28  and  30,  and  Maj  2  and  9,  1853. 

Vendor  and  Purchaser  —  Specific  Performance  —  Want  of  Advice  — 

Statute  of  Pravds. 

The  executrix  of  a  lessee  agreed  to  sell  to  A,  the  residue  of  her  term  (except  a  daj)  and  the 
fixtures  on  the  premises  for  400/.  This  agreement  was  entered  into  hj  the  executrix 
wiUiout  advice,  and  there  was  no  written  memorandum  of  it  except  a  letter  Written  bj  the 
executrix  to  her  own  solicitor  a  few  hours  afterwards.  Subsequentlj*  the  landlord,  know- 
ing that  there  had  been  a  negotiation,  if  not  an  agreement,  between  the  executrix  and  A, 
a^eed  with  her  for  the  purchase  of  the  residue  of  the  term  for  550^  A,  on  hearing  of 
tms,  offered  the  executrix,  if  she  would  complete  her  contract  with  him,  1,000/.  as  par- 
chase-monej,  and  indomnitj  against  any  proceedings  on  the  part  of  the  landlord.  She 
accepted  the  offer,  and  demised  the  prenuses  to  A,  for  the  wnole  term  wanting  a  day :  — 

HMy  1.  That  the  original  agreement  (if  any)  with  A,  was  such  in  its  nature  and  circnm 
stances  as  not  to  be  of  any  yalidity  in  equity,  unless  the  price  was  shown  to  be  equal  or 
more  than  equal  to  the  yalue  of  the  property. 

3.  That  as  this  was  not  shown,  the  landlord  was  entitled  to  a  specific  peiformance  of  his 
agreement,  not  only  against  the  executrix  but  against  A. 

Qfueret  whether  the  letter  to  the  solicitor  was  a  sufficient  memorandum  in  writing  within  the 
meaning  of  the  statute  of  frauds.  « 

These  were  two  appeals  from  a  decree  of  Vice-Cbancellor  Stuart, 
directing  the  specific  performance  of  an  ae^reement  under  the  following 
circumstances,  as  appearing  upon  the  affidavits  in  support  of  and  in 
opposition  to  a  motion  for  a  decree. 

By  an  indenture  of  lease  dated  the  19th  of  August,  1842,  the  plain- 


who  haye,  and  who  have  ezecnted  a  mortgage.  In  the  forty-eighth  mle,  the  security 
to  be  given  is  described  as  a  secnri^  for  £e  fntnre  payments  in  respect  of  soch  share 
or  shflffea.  The  fifly-eighth  role  is  inaocnrate  and  ooscnre ;  it  relatea  to  the  power  of 
sale  to  be  inserted  in  the  mortgage,  and  not  to  redemption ;  and  it  prorides  tbat  upon 
a  sale  the  association  shall  retain  all  snch  principal  sabecriptions  and*  other  payments 
as  shall  be  then  due,  owing,  and  payable  under  and  by  Tirtne  of  snch  rules  and  mort- 
gage. Now  the  money  advanced  is  not  due  or  repayable  by  the  par^  receiving  it,  bat 
the  subsc^ptions^  are  payable  daring  the  continuance  of  the  association,  and  the  seco* 
rity  to  be  taken  is  to  secure  such  payments;  subscriptions  ^  then  doe"  cannot  mean 
subscriptions  actually  become  due  m  point  of  time ;  for  if  so,  the  shareholder,  having 
received  the  whole  estimated  value  of  nis  shares,  would  be  entitled  to  have  his  prop- 
erty restored  to  him,  deducting  only  such  subscriptions  the  time  for  paying  which 
had  actually  arrived.  The  rizty-second  rule,  which  is  directly  applicable  to  the  present 
case,  as  it  relates  to  the  redemption  of  property  in  mortgage,  is  quite  conclusive ;  for  it 
*  provides  that,  upon  redemption,  the  shareholder  shall  have  the  amount  of  his  share  of 
profits  and  subsmption  paid  deducted  from  the  full  amount  expressed  to  be  secured  in 
and  by  such  mortage ;  but  the  forty-eighth  rule  describes  the  security  to  be  given  as 
a  security  for  the  future  payments  in  respect  of  such  share  or  shares,  and  not  for  the 
money  advanced.  I  am,  therefore,  of  opinion  that  the  mortgage  deed,  if  that  were 
involved  in  this  case,  does  not  depart  from  the  rules  and  regulations,  and  that  the  pnn- 
ciple  of  the  decree  is  right,  and  that  the  future  payments  are  to  be  *^®?^*;.  -^JS^ 
value,  and  that  the  direction  as  to  costs  is  correct  The  appeal  must  be  msmissea, 
with  costs. 
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tiff  demised  to  James  Fielding  (since  deceased)  the  Beulah  Spa  hotel, 
at  Norwood,  with  the  appurtenances,  for  twenty-one  years ;  and  by 
another  indenture  of  lease,  dated  the  31st  of  August^  1846,  the  plain- 
tiff demised  to  James  Fielding  a  cottage  and  land  adjoining,  with  the 
appurtenances,  from  the  24th  of  June,  1846,  for  the  term  of  sixteen 
years  thence  next  ensuing. 

James  Fielding  died  on  the  3d  of  March,  1851,  having  by  his  will, 
dated  the  3d  of  February,  1849,  bequeathed  to  his  wife,  the  defendant, 
Eliza  Anne  Fielding,  all  his  leasehold  premises  at  Norwood  during 
her  life  or  widowhood,  with  power,  in  her  discretion,  to  sell  and  dis- 
pose of  all  and  every,  or  any  of  the  same ;  and  he  appointed  her  sole 
executrix  of  his  will,  which  she  proved  on  the  20th  of  June,  1851. 

About  the  middle  of  July,  1852,  negotiations  were  entered  into  be- 
tween Mrs.  Fielding  and  James  Franks,  (another  defendant,)  who 
was  the  owner  of  land  adjoining  the  demised  premises,  for  the  pur- 
chase by  him  of  the  Beulah  Spa  hotel  In  the  course  of  those  nego- 
tiations, Mr.  Franks  called  on  Mrs.  Fielding  at  the  hotel,  and  she 
then  told  him  that  she  would  soon  be  ready  to  treat  with  him. 

On  the  10th  of  August,  1852,  a  Mrs.  Ritchie,  who  was  a  relative 
of  Mr.  Franks's  wife,  and  was  staying  with  Mrs.  Fielding  at  the  hotel, 
sent '  for  Mr.  Franks,  by  Mrs.  Fielding's  request,  with  a  view  to  a 
treaty  for  the  sale  of  the  lease.  He  accordingly,  on  that  day,  called 
on  Mrs.  Fielding  at  the  hotel,  and  had  an  interview  there  with  her  in 
the  presence  of  his  wife  and  Mrs.  Ritchie.  Mrs.  Fielding  then  stated 
to  him,  in  the  presence  of  his  wife  and  Mrs.  Ritchie,  that  she  could 
not  assign  the  lease  of  the  premises,  because  there  was  an  express 
clause  in  it  prohibiting  her  from  so  doing,  but  that  she  could  give  him 
an  underlease.  She  then  said :  <<  Well,  Mr.  Franks,  I  am  now  quite 
in  a  position  to  offer  you  the  place.  I  am  a  woman  of  business,  and 
shall  say  what  I  have  to  say  in  few  words."  Mrs.  Fielding  then  asked 
him  800/.  for  the  underlease,  good-will,  and  licenses  and  premises. 
Mr.  Franks  replied :  "  Why  do  you  ask  more  than  was  named  before, 
when  you  last  tali^pd  with  me  respecting  it?"  "Well,"  she  said, 
"what  will  you  give  me,  Mr.  Franks  ?"  He  replied:  "I  would  give 
what  was  named  before,  namely,  300/."  Mrs.  laelding  then  said  she 
hoped  Mr.  F]f%inks  would  give  her  more,  and  that  if  he  would  give  her 
400/.  she  would  immediately  consult  with  her  family,  and '  let  him 
know  the  result  in  half  an  hour.  On  his  agreeing  Jto  this,  Mrs.  Field- 
ing quitted  the  room.  In  about  half  an  hour  she  returned,  and  told 
him  that  he  should  have  the  premises.  She  also  observed :  "  Now  you 
quite  understand  that  I  cannot  assign  the  lease,  but  I  can  grant  an 
underlease,"  to  which  Mr.  Franks  assented.  Some  further  conversa- 
tion then  ensued  between  Mrs.  Fielding  and  Mr.  Franks  as  to  the . 
time  when  possession  should  be  given  to  him  of  the  premises,  and 
she  said  she  thought  he  could  not  have  it  in  the  September  quarter, 
but  that  he  could  depend  on  it  at  the  half-quarter  between  Michael- 
mas and  Christmas. 

After  the  terms  of  the  arrangement  had  been  thus  settled  between 
Mrs.  Fielding  and  Mr.  Franks,  Mrs.  Fielding  informed  him  that  Mr. 
Cornthwaite,  of  the  Old  Jewry,  was  her  solicitor;  that  she  had  known 


COURTS  OF  CHANCERY,  1854.       515 

Goodwin  v.  Fielding. 

him  many  years,  and  would  give  Mr.  Franks  his  address,  in  order 
that  he  might  call  upon  Mr.  Cornthwaite.  She  also  said  that  she  was 
writing  to  Mr.  Cornthwaite  herself  upon  the  matter,  so  that  he  might 
get  forward  with  the  necessary  documents.  At  the  conclusion  of  the 
interview  she  said :  "  Now,  if  you  should  liiie  to  renew  our  lease,  I 
recommend  you  to  write  to  Mr.  Goodwin,  the  landlord,  or  I  will  do  it 
for  you." 

On  the  11th  of  August,  1852,  Mrs.  ^Fielding  wrote,  signed,  and  sent 
to  Mr.  Cornthwaite  the  following  letter :  — 

'*  Norwood,  Angnst  11,1 852. 

<^  Dear  Sir :  Last  night  I  settled  with  Mr.  Franks,  and  fear  I  have 
not  done  so  well  as  I  ought,  having  agreed  to  give  him  the  lease, 
fixtures  of  the  house,  stoves,  garden  boxes,  seats,  and  marquee,  for 
400{.  He  has  engaged  to  paint  and  thoroughly  repair.  The  rain  has 
prevented  my  coming  into  the  city  do-day,  but  I  will,  if  possible,  to- 
morrow. Perhaps  Mr.  Franks  may  call  on  you  before  I  see  you,  and 
he  is  so  dreadfully  sharp  to  deal  with  that  I  thought  it  best  to  give 
you  this  information.  Of  course,  he  knows  nothing  about  the  mort- 
gage, which  I  must  pay,  therefore  there  is  no  occasion  to  mention  it' 

On  the  12th  of  August,  1852,  Mr.  Franks  called  on  Mr.  Cornth- 
waite at  his  offices  in  the  Old  Jewry,  and  had  some  conversation 
with  him  respecting  the  agreement  with  Mrs.  Fielding. 

On  'the  evening  of  the  12th  of  August,  1852,  Mr.  Franks  again 
called  on  Mrs.  Fielding,  who  asked  him  whether  he  had  seen  Mr. 
Cornthwaite,  and  whether  every  thing  was  right ;  to  which  Mr.  Franks 
replied  that  he  had  seen  Mr.  Cornthwaite,  and  that  all  was  settled,  or 
to  that  effect. 

A  few  days  afterwards,  Mr.  Franks  called  on  Mr.  Cornthwaite 
again,  and  arranged  with  him  that,  as  his  solicitor  was  out  of  town, 
Mr.  Cornthwaite  should  act  as  his  solicitor  in  the  business.  A  draft 
of  the  proposed  underlease  from  Mrs.  Fielding  to  Mr.  Franks  was 
shortly  afterwards  prepared  by  Mr.  Cornthwaite.^ 

On  the  11th  of  August,  1852,  Mr.  Franks  wrote  and  sent  a  letter  to 
the  plaintiff,  informing  him  that  Mrs.  Fielding  had  assigned  to  Mr. 
Franks  all  her  interest  in  the  hereditaments  and  premises. 

The  plaintiff,  by  his  affidavit,  deposed  that  he  was  much  surprised 
at  the  statement  contained  in  the  letter  from  Mr.  Franks.  He  there- 
upon entered  into  a  correspondence  with  Mrs.  Fielding,'  to  ascertain 
from  her  what  had  actually  passed  between  her  and  Mr.  Franks,  and, 
in  the  course  of  such  correspondence,  the  plaintiff  reminded  Mrs.  Field- 
ing that,  by  her  lease,  she  could  not  assign  the  premises  without  the 
plaintiff's  permission  in  writing. 

On  the  3d  of  September  the  plaintiff  sent  to  Mrs.  Fielding  the  fol- 
lowing letter :  — 

"  Hampton  Court,  September  2. 

"  Dear  Madam :  Mr.  Franks  wrote  to  me  before  I  left  town,  to  say 
he  had  settled  with  you  for  the  remainder  of  your  lease,  or  rather  he 
had  taken  it  ofi'  your  hands,  and  that  he  wished  to  see  me.     Since,  I 


616       COURTS  OF  CHANCERY,  1854. 

Goodwin  V.  Fielding. 

• 

have  been  applied  to  by  a  stranger,  to  know  if  I  wonld  let  him  a 
renewal  of  the  lease,  provided  he  could  make  his  terms  with  yon. 

^<  I  shall  be  in  London  on  Saturday  morning,  and  will  meet  Mr. 
Franks  there,  at  any  place  he  should  appoint,  if  you  have  come  to  an 
arrangement  with  him ;  but  be  so  good  as  to  send  me  a  reply  to  this 
by  return  of  post,  as  I  am  going  on  Saturday  morning  for  a  few  days 
into  Essex,  and  then  at  the  end  of  the  week  I  go  to  Scarborough,  to 
join  my  family  there,  and  may  not  be  back  for  three  weeks ;  but,  as 
far  as  1  am  concerned,  I  care  not  for  an  v  haste  in  the  matter. 

"  Faithfully  yours, 

"  W.  J.  Goodwin." 

On  the  3d  of  September,  Mrs.  Fielding  wrote  to  the  plaintiff  in 
reply  to  his  letter,  and  informed  him  (having  been  instructed  so  to  do 
by  Mr.  Franks)  that  Mr.  Franks  would  be  at  his  place  of  business, 
14  Little  Tower  Street,  on  the  following  day  between  the  hours  of 
eleven  and  two.     The  plaintiff,  however,  did  not  go  there. 

On  the  24th  of  September,  the  plaintiff  sent  to  Mrs.  Fielding  the 
following  letter :  — 

«  Hampton  Conxt,  SSd. 

^  Dear  Madam :  I  have  just  received  a  letter  from  Mr.  Franks, 
and  I  request  yon  will  be  so  good  as  to  inform  me  if  you  have  signed 
a  written  agreement  with  him,  and,  if  so,  what  the  nature  of  it 
may  be. 

^<  I  intend  going  to  town  in  the  morning,  and  shall  be  at  the  Bur- 
lington hotel,  Cork  Street,  at  twelve  o'dock,  where  you  can  either 
see  me  or  send  to  me.  I  really  hope  for  your  own  sake  that  yon 
have  not  placed  yourself  in  the  unenviable  position  that  Mr.  Franks 
would  have  me  believe. 

"  Yours  truly, 

"  W.  J.  GooDwipr. 

^  I  shall  be  away  from  home  for  ten  days  cdter  Sunday  next" 

On  the  24th  of  September,  Mrs.  Fielding  met  the  plaintiff  at  the 
Burlington  hotel,  in  company  with  her  then  intended  son-in-law,  who 
was  a  barrister.  Mrs.  Fielding,  on  that  occasion,  denied  that  she  had 
signed  any  agreement  with  Mr.  Franks.  Whether  she  denied  having 
entered  into  any  agreement  with  him,  or  said  that  all  negotiations 
between  her  and  Mr.  Franks  were  at  an  end,  was  the  subject  of  con- 
flicting testunony.  Mrs.  Fielding  deposed  that  she  then  informed 
the  plaintiff  of  the  agreement  made  between  her  and  Mr.  Franks  on 
Tuesday  the  10th  of  August,  and  that  the  plaintiff  inquired  what 
*  sum  Mr.  Franks  had  offered  to  give ;  and  that,  on  Mrs.  Fielding's 
replying  400^,  the  plaintiff  said  he  supposed  she  would  be  contented 
if  he  could  get  her  450^  or  500/.  for  her  interest  in  the  premises. 
Mrs.  Fielding  also  deposed  that,  on  the  8th  of  October,  a  Mr.  Wm. 
Thompson,  a  surveyor,  called,  stating  that  he  did  so  by  the  direction 
of  the  plaintiff,  and  examined  the  state  of  the  repairs  of  the  Beulah 
Spa  hotel ;  that  he,  after  this  examination,  said  they  were  in  a  state 
of  great  dilapidation,  and  told  Mrs.  Fielding  that  the  plaintiff  might 
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eject  her  for  breach  of  covenant  to  keep  in  repair.  That  be  asked 
Mrs.  Fielding  what  she  wanted  for  the  iease»  and  that  she  said  600/. 
That,  being  alarmed  at  what  was  said  by  Mr.  Thompson  as  to  the 
plaintiff's  power  to  eject  her,  she,  on  the  9th  of  October,  went  to  her 
solicitors,  and  requested  them  to  examine  the  covenants  in  the  lease 
as  to  repairs,  which  Mr.  Cornthwaite  did,  and  informed  her  that  the 
lease  contained  a  positive  covenant  to  keep  in  repair,  for  the  breach 
of  which  the  plaintiff  might  eject  her  withoat  any  compensation. 
That  on  the  27th  of  October,  Mr.  Thompson,  by  the  direction  of  the 
plaintiff,  but  not  by  Mrs.  Fielding's  direction,  or  with  her  authority, 
attended  at  the  Beulah  Spa  hotel,  with  an  agreement  in  duplicate 
ready  engrossed,  blanks  being  only  left  for  the  sum  to  be  paid  by  the 
plaintiff,  the  penalty  for  breach  of  agreement,  and  the  dates  of  signing 
and  for  giving  possession.  That  Mr.  Thompson  filled  up  the  blank, 
left  for  the  purchase-money  in  the  agreement  so  engrossed,  by  insert- 
ing the  sum  of  5502. 

By  this  memorandum  of  agreement,  which  was  dated  the  27th  of 
October,  1852,  and  was  expressed  to  be  made  between  Mrs.  Fielding 
of  the  one  part  and  the  plaintiff  of  the  other  part,  Mrs.  Fielding 
agreed  to  sell  to  the  plaintiff,  for  the  sum  of  550^,  the  messuages, 
tenements,  hereditaments,  and  premises  comprised  in  both  the  leases, 
with  the  appurtenances  thereto  belonging,  for  all  the  residue  of  the 
terms  for  which  Mrs.  Fielding  held  the  same  (being  ten  years  unex- 
pired from  midsummer  day  then  last)  at  the  yearly  rent  of  185/.,  and 
subject  to  the  covenants  in  the  leases  of  the  said  hereditaments  con- 
tained, and  also  to  sell  to  the  plaintiff  the  good-will  of  the  trade 
carried  on  in  the  Beulah  Spa  hotel;  and  also,  by  good  and  effectual 
assurances  in  the  law,  to  assign  the  same  and  to  deliver  up  posses- 
sion, except  such  parts  thereof  as  were  underlet,  to  the  plaintiff,  or 
whom  he  might  appoint,  on  or  before  the  2d  of  December  then  next, 
and  to  pay  and  clear  up  or  make  an  allowance  for  all  rents,  taxes, 
rates,  assessments,  and  gas  rate  due  or  accruing  due  for  or  in  respect 
of  the  premises,  to  the  day  of  giving  possession,  and  to  make  good 
or  allow  for  all  external  damaged  windows ;  and  also  to  sell  to  the 
plaintiff  all  the  furniture,  fixtures,  and  effects  that  then  were  in  and 
upon  the  said  premises  mentioned  in  an  inventory  signed  by  Mrs. 
Fielding,  together  with  all  trade,  furniture,  fixtures,  and  utensils  which 
were  not  mentioned  in  the  inventory,  but  then  were  on  the  said  prem- 
ises, at  the  sum  of  300Z. ;  and  also  to  sell  to  the  plalhtiff  all  her 
good  and  salable  stock  in  trade ;  (not  exceeding  the  quantities  and  at 
the  prices  therein  mentioned ;)  and  also  to  assign  to  the  plaintiff,  or 
to  whom  he  should  appoint,  at  the  time*aforesaid,  the  beer  and  other 
licenses  for  the  hotel,  and  then  and  afterwards  to  do  all  such  other 
acts  and  things  as  might  be  necessary  in  order  to  obtain  a  legal  pro- 
tection, and  the  transfer  of  such  licenses  to  the  plaintiff,  or  whom  he 
might  appoint 

A  draft  assignment  was  then  prepared  by  the  plaintiff^s  solicitors 
and  sent  to  the  solicitors  of  Mrs.  Fielding,  and  was  on  or  about  the 
7th  of  December,  1852,  finally  returned  to  the  solicitors  of  the  plain* 
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tiff,  approved  by  Messrs.  Cornthwaite  and  Wilson  on  behalf  of  Mrs. 
Fielding.     It  was  afterwards  engrossed. 

Mr.  Franks  deposed  that  having  heard  of  the  negotiations  between 
the  plaintiff  and  Mrs.  Fielding,  he  consulted  his  solicitors,  who 
advised  him  that,  in  consequence  of  his  not  having  obtained  a  written 
agreement  signed  by  Mrs.  Fielding,  he  would  have  great  difficulty  in 
compelling  the  performance  by  her  of  the  agreement,  and  being  afraid 
that  she  would  forthwith  surrender  the  premises  to  the  plaintiff,  and 
that  he  should  thereby  be  deprived  of  the  benefit  of  his  agreement 
with  her,  he  agreed  to  give  Mrs.  Fielding  1,000/.  for  the  lease,  and  to 
give  her  a  bond  of  indemnity  against  any  proceedings  on  the  part 
of  the  plaintiff,  if  she  would  perform  her  agreement  with  Mr.  Franks. 

Accordingly,  on  the  16th  of  December,  1852,  Mrs.  Fielding  executed 
to  Mr.  Franks  an  underlease  of  the  hotel  and  premises,  and  delivered 
to  him  the  fixtures,  furniture,  and  the  licenses  connected  with  the 
hotel,  but  the  stock  in  trade  and  liquors  of  Mrs.  Fielding,  on  the  prem- 
ises, were  not  purchased  by  him. 

On  the  previous  day  the  plaintiffs  solicitors  had  attended  at  the 
Beulah  Spa  hotel,  at  Norwood,  with  the  engrossment  of  the  assign- 
rnelit  to  the  plaintiff  for  her  execution,  but  found  that  she  was  from 
home. 

On  the  20fh  of  December,  the  plaintiff  filed  the  bill  in  the  present 
suit,  which,  after  stating  such  of  the  above  facts  as  related  to  his 
agreement  with  Mrs.  Fielding,  stated  that  the  plaintiff,  acting  upon 
that  agreement,  and  relying  on  the  good  faith  of  Mrs.  Fielding,  and 
on  her  positive  assurances  that  all  negotiations  between  her  and  Mr. 
Franks  were  at  an  end,  did,  on  the  3d  of  November,  1852,  enter  into 
an  agreement  with  Thomas  Masters,  another  defendant,  whereby  in 
consideration  of  1,250/.,  the  plaintiff  agreed  to  grant  a  lease  of  the 
premises  to  Mr.  Masters,  and  the  trade  and  good-will  thereof  for 
twenty-five  years  from  Christmas  day  then  next  at  the  yearly  rent  of 
200/.,  and  subject  to  the  covenants  in  such  lease  to  be  contained,  and 
to  deliver  up  to  Mr.  Masters  the  possession  of  the  premises  (except 
such  parts  thereof  as  were  underlet)  on  or  before  the  2d  of  December 
then  next  The  bill  further  stated  that  Mr.  Masters,  in  pursuance 
and  part  performance  of  the  lastly-mentioned  agreement,  had  paid' to 
the  plaintiff  the  sum  of  200/.  in  part  of  the  purchase-money,  and 
insisted  on  his  right  under  his  agreement,  and  on  having  it  specifically 
performed  by  the  plaintiff. 

The  bill  also  stated  that  Mr.  Franks  had,  on  many  occasions  by 
himself  or  his  agents,  been  informed  by  the  plaintiff  or  his  agents  of 
the  existence  of  the  agreement  of  the  27th  of  October,  and  also  of 
the  agreement  with  Mr.  Masters,  and  bad  admitted  the  validity  thereof 
and  offered  to  pay  to  the  plaintiff  and  Mr.  Masters  a  considerable 
sum  of  money  for  the  purchase  of  their  rights  and  interests  under  the 
agreements.  The  prayer  was  for  a  specific  performance  of  the  agree- 
ment of  the  27th  of  October  against  Mrs.  Fielding  and  Mr.  Franks, 
and  that  the  underlease  to  the  latter  might  be  declared  void  and 
delivered  up  to  be  cancelled.  ^ 

By  the  plaintifPs  affidavit  in  support  of  the  motion  for  a  decree,  he 
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deposed  that,  shortly  after  the  memorandum  of  agreement  of  the  27th 
of  October,  1852,  had  been  signed  by  Mrs.  Fieldiiig,  fall  information 
of  the  agreement  and  of  the  nature  and  contents  thereof  was  given 
by  the  plaintiff  or  his  solicitor  or  agent  to  Mrs.  Franks,  and  that  on 
the  3d  of  November  following  the  plaintiff  received  the  following 
letter  from  Mr.  Franks :  — 

'*  lA  Little  Tower  Street,  London, 

Noyember  2, 1852. 

^  Dear  Sir :  You  said  in  your  last  communication  that  you  were 
not  then  prepared  to  .treat  with  me  for  the  Beulah  Spa  hotel,  &c. 
Knowing  that  you  have  now  the  whole  matter  enturely  at  your  dis- 
posal, I  shall  feel  much  obliged  by  your  letting  me  have  the  first 
offer.  1  think  I  shall  be  disposed  to  treat  with  with  you  on  better 
terms  than  any  one  else,  and  should  much  prefer  taking  it  of  you.  I 
make  this  communication  to  you  without  prejudicing  my  claim 
against  Mrs.  Fielding,  which  is  in  the  hands  of  Messrs.  Daws  and 
Sons,  who  are  eminent  lawyers,  and  who  state  that  I  have  without  ^ 
doubt  a  good  case  against  her.  But  I  hope  that  satisfactory  arrange- 
ments may  be  made  with  you. 

<'  I  remain, 

"  Yours  faithfully, 

'^  Jambs  Fbanks." 

The  decree  appealed  from  ordered  that  the  agreement  of  the  27th 
of  October,  1852,  should  be  specifically  performed  and  carried  into 
effect  It  declared  that  the  underlease  dated  the  16th  of  December, 
1852,  was  void,  and  ordered  that  the  same  should  be  set  aside  ;  and 
that  the  defendants,  Mrs.  Fielding  and  Mrs.  Franks,  should  within 
seven  days  after  the  service  of  that  order  upon  them,  respectively 
surrender  unto  the  plaintiff  the  hereditaments  and  premises  comprised 
in  and  agreed  to  be  assigned  by  the  memorandum  of  agreement  of 
the  27th  of  October,  1852,  such  surrender  to  be  settled  by  the  con- 
veyancing counsel  of  the  court  in  rotation,  in  case  the  parties  differed 
about  the  same.  And  it  was  thereby  ordered  that  the  plaintiff  should 
be  let  into  possession  of  the  Beulah  Spa  hotel  and  the  other  heredita- 
ments and  premises  comprised  in  the  agreement  of  the  27th  of  Octo- 
ber, 1852,  and  also  into  possession  of  the  goods,  chattels,  and  effects  in 
and  about  the  hereditaments  and  premises  included  in  the  agreement 
within  seven  days  after  the  service  of  that  order  on  the  defendants, 
Mrs.  Fielding  and  Mr.  Franks.  And  the  plaintiff  was  to  pay  Mr. 
Masters's  cost,  and  was  to  be  paid  his  own  costs,  and  those  which 
he  should  pay  Masters,  by  the  defendants,  Mrs.  Fielding  and  Mr. 
Franks. 

From  the  whole  of  this  decree  the  defendants,  Mr.  Franks  and  Mrs. 
Fielding,  appealed  separately. 

Daniel  and  Bristowe^  for  the  plaintiff.  ^ 

There  was  really  no  concluded  agreement  between  Mrs.  iMoUlIng 
and  Mr.  Franks.     Even  if  there  had  been  any  such  agreement,  tl»t»rti 
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was  no  sufficient  memorandum  of  it  in  writing,  for  Mrs.  Fielding's 
letter  to  her  own  solicitor  was  not  such  a  memorandum. 

[Knight  Bruce,  L.  J.  Does  the  statute  require  the  memorandum 
to  be  addressed  to  any  person  in  particular  ?  Does  it  require  mote 
than  ^<  a  memorandum  or  note  in  writing?"  ] 

Still,  her  solicitor  was  not  then  Mr.  Frank's  solicitor,  and  the  mem- 
orandum was  in  the  same  position  as  if  it  remained  in  her  own 
desk.  There  is  no  instance  of  a  person  being  bound  by  such  a  com- 
munication. Moreover,  that  alleged  agreement  differs  entirely  in  its 
terms  from  the  underlease  to  Mr.  Franks,  wliich  cannot  therefore  be 
held  to  be  a  performance  of  it 

They  referred  to  Holland  v.  E^e^  2  Sim.  &  St  194 ;  Sugden  on 
Vendors  and  Purchasers,  p.  150  ;  Kennedp  v.  Leej  3  Mer.  441 ;  Owen 
V.  Thomas,  3  Myl.  &  K.  353 ;  Morgan  v.  Holford,  1  S.  &  G.  101 ; 
Potter  V.  Sanders,  6  Hare,  1. 

Malins  and  Lewis  supported  the  appeal  of  Mrs.  Fielding,  and  sub- 
mitted that,  as  an  executrix,  she  could  not  properly  accept  550/L  when 
by  Mr.  Franks's  offer  the  property  appear^  worth  1,000/, 

Bacon  and  Druce,  in  support  of  the  appeal  of  Mr.  Franks,  con- 
tended that,  at  all  events,  there  was  no  equity  against  him.  He  had 
only  accepted  from  Mrs.  Fielding  the  performance  by  her  of  an  agree- 
ment which  was  anterior  to  her  agreement  with  the  plaintiff.  They 
cited  Dawson  v.  Ellis,  1  Jac.  &  W.  524 ;  see  also  FuUer  v.  BennetLf 
2  Hare,  394 ;  Ckmrtney  v.  Williams,  3  Hare,  539 ;  ERggins  v.  ScoU^  2  B. 
&  Ad.  413 ;  SmUh  v.  Watson,  Bunbury,  55. 

Daniel  replied. 

Judgment  reserved. 

May  9.  Knight  Bruce,  L.  J.  I  consider  the  first  question  in  this 
case  to  be  whether,  upon  the  supposition  that  Mrs.  Fielding  had  not 
entered  into  any  binding  agreement  respecting  the  property  in  dis- 
pute previously  to  the  agreement  of  October,  that  agreement  is  one 
of  which  the  specific  performance  ought  to  be  enforced  at  the  instance 
of  the  plaintiff.  And  this  question  can  only,  I  think,  be  answered  in 
the  affirmative,  unless  the  550/.  on  that  occasion  contracted  for,  was 
not  then  a  fair  and  sufficient  price  for  the  property,  sold  as  it  was  by 
Mrs.  Fielding  in  the  character  of  a  trustee.  My  impression,  however, 
is  in  favor  of  the  fairness  and  sufficiency  of  the  price  of  550/.,  which| 
indeed,  upon  the  evidence,  there  is  no  other  ground  for  disputing  than 
the  increased  price  afterwards  obtained  from  Mr.  Franks,  namely, 
1,000/,  The  motives,  however,  and  circumstances  under  which  he 
submitted  to  pay  that  sum  are  sufficient  to  prevent  it  from  being  a 
criterion  of  value;  and  though  perhaps  Mrs.  Fielding  would  have 
been  wrong  if,  previously  to  the  agrement  of  October,  she  had  made 
no  endeavor  at  dealing  with  her  neighbor,  she  is  not  open  to  the 
charge,  for  she  had  tried  him  and  found  him  not  willing  to  give  more 
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than  400^. ;  not  willing,  indeed,  to  give  so  much  ;  for,  though  he  had 
consented  to  that  amount,  it  was  after  a  straggle.  It  seems  to  me 
that  Mrs.  Fielding  was  uniformly  desirous  to  get  as  much  as  she 
could,  and  that  when  she  closed  with  Mr.  Goodwin  she  thought,  and 
had  solid  grounds  for  thinkiilg,  400^  the  utmost  sum  she  could  make 
of  Mr.  Franks.  It  was  therefore  in  my  opinion  clearly  not  incumbent 
on  her  to  apply  to  him  again,  or  to  give  him  notice  before  contracting 
with  Mr.  Goodwin.  The  price  of  650/.,  let  it  be  remembered,  was 
only  for  the  leasehold  property,  independently  of  fixture,  of  furniture, 
of  utensils,  and  of  stock,  while  for  so  much  of  those  particulars  as  the 
additional  300Z.  covered,  I  see  not  the  least  reason  to  suppose  that  price 
too  small.  On  the  whole,  I  conceive  that  not  any  person  interested 
under  the  will  of  Mr.  Fielding  is  or  ever  was  entitled  to  complain  of 
the  contract  of  October,  or  to  be  dissatisfied  with  it  on  account  of  the 
price  or  otherwise,  notwithstanding  that,  after  it,  and  with  the  knowl* 
edge  of  it,  Mr.  Franks  prevailed  with  himself  to  offer,  and  Mrs. 
Fielding  with  herself  to  accept,  the  1,000/.  which  he  is  said  to  have 
parted  with ;  my  conviction  being  that  she  never  would  have  obtained 
from  him  more  than  the  400/.  if  she  had  not,  after  bringing  him  so 
far,  made  a  contract  for  an  equal  or  a  larger  amount  with  some  one 
else.  I  think  that  it  would  be  wrong  and  mischievous  to  create  or 
encourage  such  a  notion  as  that  a  trustee  for  sale  may  avoid  a  fair 
and  an  unobjectionable  contract  by  entering  into  a  subsequent  con- 
tract for  a  higher  price.  The  consideration  of  550/.  roust  stand  or 
fall  by  its  own  merits,  not  by  the  result  of  any  comparison  with  the 
1,000£,  and  is  in  my  judgment  maintainable. 

But  all  that  I  have  hitherto  said  is,  I  repeat,  on  the  supposition  that, 
before  the  agreement  of  October,  a  cpntract  binding  on  Mrs.  Fielding, 
binding  her  in  equity,  I  mean  in  her  character  of  trustee  under  her 
husband's  will,  had  not  been  made  by  her  with  Mr.  Franks.  And 
bow  does  that  matter  stand?  The  agreement  or  alleged  agreement 
of  August,  and  the  title  of  Mr.  Franks  under  it,  have  upon  the  part 
of  the  plaintiff  been  assailed  with  more  or  less  success  or  plausibility, 
on  various  grounds,  of  which  I  mean  to  give  an  opinion  upon  none, 
except  in  connection  with  a  point  raised  against  and  not  by  the  plain- 
tiff. For  the  difference  between  the  considerations  to  which  a  con- 
tract  by  a  trustee  for  sale  is  liable,  and  those  applicable  to  a  contract 
by  a  vendor  absolutely  entitled  for  his  own  benefit  to  the  produce  of 
what  he  agrees  to  sell,  was  brought  under  the  attention  of  the  Vice- 
Chancellor  and  of  ourselves  by  the  plaintiff's  adversaries,  or  one  of 
them.  Mrs.  Fielding  was  not  solely  interested  in  the  produce  of  the 
property  in  controversy.  She  was  a  trustee  for  sale,  but  had  no  ad- 
viser in  the  transaction  of  August.  The  persons  present  at  the  bar- 
gain of  the  10th  (if  that  expression  should  be  used)  were  herself  single- 
handed,  and  Mr.  Franks,  accompanied  by  two  ladies  of  his  family. 
It  was  not  a  business-like  transaction.  Nor  was  there  any  record, 
note,  or  memorandum  of  it,  unless  so  far  (if  at  all)  as  Mrs.  Fielding's 
letter  of  the  following  day  to  her  solicitor  can  be  so  called.  I  assume 
that  letter  to  be  well  in  evidence  against  the  plaintiff.  I  assume  that 
it  prevents  all  resort  to  the  Statute  of  Frauds.    I  do  not  forget  that 
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she  wrote  it,  apart  probably  from  Mr.  Franks,  when  very  possibly  nine 
or  ten  hoars  or  more  had  passed  subsequently  to  the  interview  of  the 
10th,  and  she  had  had  time  to  reflect;  still,  without  intending  any 
imputation  upon  Mr.  Franks,  I  must  say  that  neither  the  agreement 
if  any,  of  the  10th,  nor  the  letter  of  the  11th,  nor  the  transaction 
compounded  of  the  two,  was,  in  my  opinion,  such  in  nature  and  cii^ 
cumstances  as  to  be  of  any  validity  in  equitv  against  the  testator's 
estate,  otherwise  at  least  than  upon  the  condition  of  the  price  being 
equal  or  more  than  equal  to  the  value. 

^  The  400i.,  however,  was  not  merely  the  price  of  the  leasehold 
property.  It  extended  also  to  other  matters,  namely,  stoves,  garden 
boxes,  a  marquee,  seats,  and  fixtures.  But  independently  of  the  per- 
sonal chattels  included,  the  evidence  leads,  in  my  judgment,  unavoid- 
ably to  the  inference  that,  before  and  upon  and  continually  after  the 
10th  of  August,  the  leasehold  property  alone,  for  which  on  that  day, 
as  Mr.  Franks  and  Mrs.  Fielding  now  say,  he  agreed  to  give  and  she 
to  accept  400/.,  or  so  much  of  that  amount  as  ought  to  be  referred  to 
the  leasehold  property,  was  worth  considerably  more  than  400^,  was 
worth,  that  is  to  say  above  500/.,  upon  a  just  and  reasonable  estimate, 
lAdthout  taking  into  account  the  pressure  to  which  Mr.  Franks  rfrom 
the  particular  convenience  to  him  of  the  property)  was  capable  of 
being  subjected;  a  process,  thought  by  so  many  persons  to  be  per- 
fectly consistent  with  their  duty  towards  their  neighbor,  that,  in 
moderation,  it  would  perhaps  be  righteous  over  much  to  blame,  or  not 
indeed  rather  to  expect  it,  in  a  trustee. 

My  opinion  accordingly  is,  that  if,  after  the  month  of  September^ 
there  had  been  no  dealing  of  any  kind  between  Mrs.  Fielding  and  the 
plaintiff,  or  between  Mrs.  Fielding  and  Mr.  Franks,  and  he  had,  with* 
out  any  want  of  diligence,  filed  a  bill  against  her  for  a  specific  per- 
formance of  the  agreement  of  August,  submitting  to  take  either  an 
assignment  or  an  underlease  of  the  leasehold  property,  and  proved  in 
the  suit,  all  the  documents  and  facts  which  are  established  by  the 
evidence  in  this  cause,  (so  far  as  possible  consistently  with  the  assumed 
absence  of  the  dealings  after  September  with  Mr.  Goodwin  and  Mr. 
Franks  respectively,)  the  suit  would  have  failed,  and  justly  failed,  if 
opposed  by  her  upon  the  case  which  she  had  to  adduce  against  it 

For  these  reasons,  without  entering  more  at  large  into  the  matter, 
I  think  the  Vice-Chancellor's  decree  substantially  right  It  will  be 
as  well  in  point  of  form  to  vary  it  as  to  the  declaration  of  Mr.  Franks's 
deed  being  void,  and  as  to  setting  it  aside.  This  no  doubt  the  Vice- 
Chancellor  himself  would  have  done  if  asked.  Mrs.  Fielding  must 
pay  the  plaintiff  the  costs  of  her  appeal,  not  so  I  think  Mr.  Franks 
of  his. 

Turner,  L.  J.,  after  stating  the  facts  of  the  case,  said  that  as  re- 
garded Mrs.  Fielding,  the  defence  was  that  the  agreement  was  made 
under  circumstances  involving  surprise  and  undervalue,  but  that  no 
sufficient  proof  of  undervalue  was  before  the  court,  for  the  subsequent 
contract  with  Mr.  Franks  afforded  no  proof  of  undervalue  under  the 
circumstances  of  the  case.    If  it  were  held  to  do  so,  every  trustee 
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might  defeat  an  agreement  by  a  sQbseqnent  one  for  a  higher  amount. 
In  support  of  Mr.  Franks's  appeal,  Mrs.  Fielding's  letter  to  her  solicitor 
had  been  relied  upon.  Assuming  that  the  letter  was  a  sufficient  mem- 
orandum in  writing,  it  did  not  prove  such  an  agreement  as  this  court 
would  enforce  against  a  trustee.  His  lordship  doubted  whether  it 
contained  a  sufficient  description  of  the  property,  for  there  were  two 
leases,  and  the  letter  did  not  specify  to  which  it  referred.  In  the  next 
place,  the  letter  contained  these  passages:  ''I  fear  I  have  not  done  so 
well  as  I  ought;"  and,  (speaking  of  Mr.  Franks,)  ^  He  is  so  dreadfully 
sharp  to  deal  with,  that  I  thought  it  best  to  give  you  this  information." 
It  might  well  be  doubted  whether  such  a  memorandum  could  be  en- 
forced against  a  trustee,  even  assuming  it  to  be  sufficient  to  satisfy 
the  provisions  of  the  Statute  of  Frauds.  But,  independently  of  these 
considerations,  the  evidence  proved  that  the  agreement  with  Mr. 
Franks  was  entered  into  in  such  circumstances,  and  that  the  price 
agreed  to  be  paid  was  such  that  the  court  never  would  have  enforced 
the  specific  performance  of  that  agreement  There  was,  moreover, 
Mr.  Franks's  own  letter  of  the  2d  of  December,  speaking  of  the  plain- 
tiff as  having  the  property  entirely  in  his  power. 

The  alteration  in  the  decree  suggested  by  Lord  Justice  Knight  Bruce 
was  made^  and  Mrs.  Fielding^ s  appeal  was  dismissed  with  costSy  Mr* 
Franks's  appeal  tvithotU  costs. 


Simpson  v.  Chapman. 

Jane  23  and  23, 1858. 

ExecutorH)/  Partner  —  Oood^wUl  of  Share  in  Bank. 

A  testator  was  a  member  of  a  partnenhip  at  will  in  a  bank,  without  an^  proTision  entitling 
tne  execator  of  a  deceased  partner  to  an  interest  in  the  good-wiU  of  tne  concern.  The 
credit,  in  which  the  bank  was,  rendered  capital  nnnecessarj,  and  at  the  testator's  death  the 
property  of  the  concern  exceeded  its  liabilities  by  a  rery  small  amount,  the  testator's 
share  in  which  was  ftr  exceeded  by  the  balance  doe  from  mm  to  the  bank  on  his  prirata 
account,  as  a  customer.  After  his  death,  the  sunriving  partners  admitted  into  the  nrm  his 
son,  who  was  his  executor,  but  who  was  not  admitted  into  the  firm  in  that  character,  and 
the  bnsroess  continued  to  be  carried  ou  without  any  separation  or  appropriation  of  the 
partnership  assets  as  thcgr  existed  at  the  testator's  death.  In  a  suit  against  the  executor 
for  the  administzation  of  the  testator's  estate :  — 

Beidj  that  he  was  not  acoonntable  to  the  testator's  estate  lor  the  profits  which  he  had  recdred 
as  a  partner  in  die  bank. 

These  were  two  appeals  from  a  portion  of  a  decree  of  Vice-Chan- 
cellor Staart,  in  a  suit  for  administering  the  assets  of  a  testator, 
named  Thomas  Simpson,  who  for  some  years  previonsly  to,  and  at 
the  time  of  his  death,  carried  on  the  business  of  a  banker  at  Whit^ 
in  copartnership  with  John  Chapman,  one  of  the  defendants,  and 
Abel  Chapman,  under  the  firm  of  Simpson,  Chapman,  and  Co.   The 
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name.  The  executor  could  not  retain  that  one  tbiid  which  be  had 
made  by  the  use  of  documents  which  ought  not  to  have  been  used 
at  all,  and  which  really  were  of  no  value.  These  are  the  grounds  on 
which  we  say  that,  as  between  the  testator's  estate  and  the  executor, 
the  plaintiff  is  entitled  to  have  accounted  for  as  part  of  the  estate  at 
least  such  profits  as  have  arisen  from  the  testator's  credit  on  notes 
and  liabilities  of  the  partnership  and  from  the  interest  of  the  debts 
*due  to  the  partnership  in  the  testator's  lifetime.  But  if  it  is  impos- 
sible to  ascertain  how  much  profit  has  been  introduced  from  these 
sources,  then  the  executor  is  not  entitled  to  the  benefit  of  his  own 
default,  and  of  the  inaccurate  mode  of  keeping  his  accounts,  but  the 
testator's  estate  must  be  entitled  to  the  whole  benefit.  The  defend- 
ants, by  their  answer,  say  it  is  utterly  impossible  to  make  the  distinc- 
tion. They  say :  ^  How  much  of  the  cash  of  the  banking  house  at 
the  time  of  the  testator's  death  was  employed  in  paying  the  partner- 
ship debts,  how  much  was  employed  in  making  advances  and  inter- 
est to  other  persons,  we  know  not;  we  have  no  document  to  show 
how  many  notes  were  issued  after  his  death.  We  have  no  means  of 
telling."  In  fact,  the  allegation  is  generally  that  the  accounts  have 
been  kept  in  such  a  way  that  it  is  impossible  to  make  any  distinc- 
tion of  that  sort  whatever.  • 

[Turner,  L.  J.  Has  the  rule  ever  been  adopted  of  charging 
partners  on  the  same  principle  on  which  an  executor  is  charged  ?  His 
lordship  referred  to  Wedderburn  v.  Wedderbum,  4  Myl.  &  Or,  41.J 

In  that  case,  there  were  other  partners,  all  of  whom  received  the 
profits  jointly,  whether  executors  or  not ;  but  there,  the  share  of  the 
profits,  which  we  say  belonged  to  the  testator's  estate,  was  received 
by  an  executor  alone,  and  by  an  executor  who  was  not  a  partner  of 
the  testator  in  his  lifetime,  but  who  came  in  after  the  testator's  death, 
and  took  not  merely  the  good-will  of  the  business,  which  possibly  the 
surviving  partners  might  have  given  him,  but  also  that  which  they 
have  not  the  power  to  give  him,  namely,  a  portion  of  the  testator's 
property  in  the  concern. 

Knight  Bruce,  L.  J.  The  appeals  in  this  case  relate  only  to 
a  small  portion  of  the  decree,  to  these  words,  namely :  ^  An  inqniiy 
whether  the  defendant,  Henry  Simpson,  ever  brought  any  capital  into 
the  banking  business  in  the  pleadings  mentioned,  except  the  assets 
of  the  said  testator ;  and  the  court  declares  that,  in  taking  the  ac- 
counts hereinbefore  directed,  the  defendants,  John  Chapman  and 
Henry  Simpson,  are  to  be  charged  in  respect  of  the  profits  of  the  said 
bank  from  the  death  of  the  testator,  paid  or  carried  to  the  credit  of 
the  defendant,  Henry  Simpson,  so  far  as  such  profits  have  accrued 
from  the  assets  of  the  said  testator  employed  in  the  banking  part- 
nership." 

This  passage,  it  is  contended  by  the  plaintiff,  should  be  extended 
and  made  more  adverse  to  the  other  appellants,  who,  on  their  part, 
insist  that  it  should  be  wholly  omitted,  and  that  nothing  should  be 
substituted  for  it. 

It  is  in  the  first  place  to  be  born  in  mind  that  the  plaintiff  has  so 
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constructed  his  suit  as  to  preclude  him  from  obtaining  a  partnership 
account  in  the  cause,  for  which  the  absence  from  the  record  of  Mr. 
Abel  Chapman,  (who  never  was  a  party,)  and  the  circumstance  that 
his  estate  is  not  represented  before  us,  are  alone  a  sufficient  reason, 
if  there  were  no  other  ground.  That  omission  is  not  through  any 
wish  or  neglect  on  the  part  of  any  of  the  defendants. 

The  question  whether  the  case  is  brought  within  the  principles  on 
which  Crawshay  v.  Collins^  15  Ves.  218 ;  1  Jac.  &  W.  267,  and  other 
authorities  of  that  class  proceeded,  may  be  a  very  different  question. 

To  the  proper  consideration,  however,  of  this  latter  point,  it  is 
essential  that  we  should  determine  whether  the  partnership  formed 
between  Mr.  Abel  Chapman,  the  defendant  Mr.  John  Chapman,  and 
the  defendant  Mr.  Henry  Simpson,  owed  its  origin  or  had  reference 
to  Mr.  Henry  Simpson's  character  of  one  of  fhe  testator's  executors. 
And  the  evidence,  I  think,  renders  it  necessary  to  decide  this  par- 
ticular question  against  the  plaintiff;  nor  was  it,  I  conceive,  as  one  of 
the  residuary  legatees  that  Mr.  Henry  Simpson  became  a  partner. 

I  collect  that  he  became  a  partner  as  he  did,  merely  and  simply  on 
his  own  account  Still,  he  may  have  employed  or  concurred  m  em- 
ploying assets  of  his  father  in  the  business  in  such  a  manner  as  to 
constitute  or  amount  to  a  breach  of  trust  Is  it  established  that  he 
did  ?  In  my  opinion  not  The  partnership  of  which  the  testator  was 
a  member  ended  at  his  death.  His  partners  were  entitled  not  to  close 
the  business  upon  the  happening  of  that  event, —  were  entitled  to  act 
thenceforth  as  bankers  in  partnership  together  on  their  own  account, 
without  or  with  any  fresh  partner. 

The  bulk,  the  chief  part,  of  the  capital  belonging,  at  the  testator's 
death,  to  the  partnership  of  which  he  was  a  member,  consisted  of 
debts  due  to  it  from  various  customers,  and  from  its  London  agents, 
and  the  cash  in  the  banking-house  at  Whitby,  for  the  supply  of  its 
daily  purposes  in  the  ordinary  way,  including  notes  of  the  partner- 
ship, payable  to  bearer  on  demand,  intended  for  circulation,  and  used 
as  cash ;  while,  on  the  other  hand,  it  owed  at  that  time,  in  the  way 
of  business,  debts,  to  such  an  amount  as  that,  in  truth,  though  each 
of  the  partners  was  probably  then  a  wealthy  man,  and  very  deservedly 
in  good  credit,  the  partnership  itself  was  insolvent ;  that  is  to  say,  the 
debts  due  from  it  exceeded  its  assets  at  that  time.  This,  however,  is 
on  the  footing  of  treating  as  not  existing,  or  as  a  bad  debt,  a  sum  of 
14,000/.  or  15,000/.  due  at  the  testator's  death  from  him  on  his  private 
account  to  the  partnership.  Treating  that  as  paid  after*  his  death, 
by  his  private  estate,  his  executors  would  in  that  character  have  to 
receive  back  part,  but  not  the  gres^ter  part  of  it  The  greater  part 
would  belong  to  his  two  partners,  who,  (as  the  surviving  partners,) 
being  liable  personally  for  the  debts  due  from  the  dissolved  partner- 
ship, were  entitled  to  apply  its  assets  towards  the  discharge  of  those 
debts.  Doubtless  the  debts  on  each  side,  or  many  of  them,  were, 
after  as  well  as  before  the  testator's  death,  in  a  state  of  continual 
or  frequent  fluctuation ;  customers  paying  in  money  and  drawing  out 
money,  borrowing  at  interest,  and  depositing  at  interest,  diminishing 
or  paying  off  loans,  withdrawing  or  diminisbing  deposits.    The  builu* 
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ing  and  offices  where  the  business  was  carried  on  formed  part  of 
the  testator's  real  estate,  and  was  devised  by  him  to  the  defendant, 
Henry  Simpson. 

Such  a  state  of  things,  without  more  special  circumstances  than  I 
see  here,  seems  to  me  an  insufficient  ground  for  the  direction  and 
declaration  that  these  appeals  relate  to ;  particularly  where,  as  in  the 
present  instance,  there  has  been  considerable  delay  in  bringing  for- 
ward the  claim.-  With  the  knowledge  that  the  piaintifT  must  have 
had,  it  was  incumbent  on  him  to  make  the  demand  earlier,  even  had 
his  case  not  been  so  slender  and  shadowy  as  it  is.  Something  was 
said  of  the  common  bank  notes  of  the  dissolved  firm  having  been 
reissued  by  the  new  firm  after  the  testator's  death.  This,  however, 
I  cannot  hold  to  be  material  for  any  present  purpose.  The  ordinary 
accounts  of  the  testator's  personal  estate  the  plaintiff  is  entitled  to 
and  has  obtained.  He  will  have,  if  he  has  not  had,  his  due  share  of 
its  clear  residue,  not  subjected  to  any  amount  or  proportion  of  debt 
which  it  ought  not  to  bear.  No  part  of  the  bill  has  been  or  now  is 
dismissed.  But  I  am,  I  repeat,  for  omitting  the  disputed  words,  and 
substituting  nothing  for  them. 

It  appears  to  me,  that  our  order  should  be  made  on  both  petitions 
of  appeal,  that  the  plaintiff  should  pay  the  costs  of  his,  and  that  the 
other  appellants  should  take  back  their  deposit 

Turner,  L.  J.  This  case  involves,  or  may  involve,  questions  of 
▼ery  great  importance ;  questions  as  to  what  is  to  be  considered  as 
capital  of  an  outgoing  partner  with  reference  to  a  banking  concern, 
in  a  case  in  which,  in  the  ordinary  sense  of  the  word  "  capital,'^  there 
was  in  truth  no  capital  at  all.  It  is  not  necessary,  as  it  appears  to 
me,  to  give  a  decision  on  any  of  these  questions,  and  certainly  they 
are  not  questions  into  which  the  court  would  be  inclined  unnecessa* 
rily  to  enter. 

There  are  two  appeals  in  the  present  case ;  one  presented  by  the 
plaintiff,  complaining  in  substance  of  that  part  of  the  decree  which 
gives  him  only  the  profits  of  the  bank,  from  the  death  of  the  testator, 
so  far  as  such  profits  have  accrued  from  the  assets  of  the  testator 
employed  in  the  banking  partnership,  the  plaintiff  insisting  that  he  is 
entitled  to  an  unqualified  account  of  the  profits  derived  from  the 
bank,  so  far  as  they  have  been  received  by  the  testator's  executors. 
The  other  appeal  is  by  the  defendants,  the  executors  insisting  that 
all  the  inquiries  relating  to  the  profits  of  the  bank  ought  to  be  struck 
out  of  the  decree. 

The  first  question  which  it  appears  to  me  to  be  material  to  con- 
sider is,  whether  the  plaintiff  can  succeed  in  his  appeal,  claiming  the 
right  to  all  the  profits  of  the  bank,  without  reference  to  the  qualifica- 
tion which  is  introduced  into  this  decree,  ''so  far  as  such  profits  have 
accrued  from  the  assets  of  the  testator  employed  in  the  banking  part- 
nership." The  object  of  the  plaintiff,  of  course,  is  to  charge  Henry 
Simpson,  the  executor  df  the  testator,  with  the  whole  amount  of  the 
one  third  of  the  profits  of  this  banking  business  received  by  him  from 
the  year  1843,  when  the  testator  died,  down  to  the  present  time.     To 
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give  the  plaintiff  that  relief,  would  be  to  assume  that  all  the  profits 
which  have  been  received  by  Henry  Simpson  are  profits  derived  from 
the  testator's  capital,  and  in  my  opinion  it  is  impossible,  under  the 
circumstances  of  this  case,  for  the  court  to  make  any  such  assump- 
tion. The  business  here  carried  on  is  the  business  of  the  bank.  The 
capital  with  which  the  plaintiff  contends  that  business  to  have  been 
carried  on  consists  of  money  deposited  with  the  firm  in  which  the 
testator  was  a  partner.  But  from  the  nature  of  the  banking  business, 
these  moneys  must,  in  the  period  from  the  death  of  the  testator  to  the 
present  time,  have  been  from  time  to  time  turned  over.  The  old 
loans  which  have  been  made  by  old  customers  with  the  old  firm, 
must,  from  the  nature  of  the  banking  business,  have  been  paid  off, 
and  new  deposits  and  new  loc^ns  made  by  the  customers  to  the  new 
firm  in  which  Henry  Simpson  was  a  partner.  From  the  nature  of 
the  business,  therefore,  it  is  impossible,  I  ^ink,  to  arrive  at  the  as- 
sumption that  all  the  profits  which  have  been  derived  by  this  bank 
from  the  death  of  the  testator  down  to  the  present  time,  were  derived 
from  the  capital  of  the  testator.  Consequentlv^  I  think  that  the 
plaintiff  cannot  succeed  in  his  appeal,  which  claims  the  whole  of 
those  profits. 

I  desire  on  the  present  occasion  to  express  very  distinctly  my  entire 
concurrence  in  the  opinion  expressed  by  Vice- Chancellor  Wigram  in 
the  case  of  Willett  v.  Blandford,  1  Hare,  253,  in  which  he  has  made, 
I  think,  a  most  correct  and  masterly  summary  of  the  principles  by 
which  the  court  is  to  be  guided  in  cases  of  this  description.  He  says, 
Ibid.  272,  that  the  profits  derived  from  the  trade  carried  on  after  the 
death  of  the  testator  must  depend  upon  the  nature  of  the  trade,  the 
manner  of  carrying  it  on,  the  capital  employed,  the  state  of  the 
account  between  the  partnership  and  the  deceased  partner  at  the  time 
of  his  death,  and  the  conduct  of  the  parties  after  his  death.  That  all 
these  may  materially  affect  the  rights  of  the  parties.  I  fully  adopt 
this  view,  and,  applying  it  to  the  present  case,  I  venture  to  say  that 
it  depends  on  the  nature  o^  this  trade,  on  the  capital  employed  from 
time  to  time  in  it,  on  the  conduct  of  the  parties,  on  the  extent  of  the 
skill  and  industry  of  each  partner  employed  in  the  concern,  to  what 
extent  the  profits  derived  from  the  trade  ought  to  be  attributed  to  the 
capital,  and  to  what  extent  they  ought  to  be  attributed  to  other 
sources ;  and  that,  under  the  circumstances  of  this  case,  it  would  be 
going  much  too  far  to  hold  that  the  plaintiflf  ought  to  succeed  in  the 
claim  which  he  makes  for  the  whole  of  the  profits  derived  from  the 
testator's  third  of  this  concern.  My  opinion  therefore  is,  that  the 
plaintifPs  appeal  must  be  dismissed,  with  costs. 

We  come,  then,  to  the  question,  how,  if  the  plaintiff  cannot  succeed 
in  his  appeal,  is  this  decree  to  be  worked  ?  The  court  declares  "  that 
in  taking  the  accounts  hereinbefore  directed,  the  defendants,  John 
Chapman  and  Henry  Simpson,  are  to  be  charged  in  respect  of  the 
profits  of  the  bank  from  the  death  of  the  testator,  paid  or  carried  to 
the  credit  of  the  defendant  Henry  Simpson,  so  far  as  such  profits 
have  accrued  from  the  assets  of  the  said  testator ; "  but  the  decree 
contains  no  direction  and  no  declaration  by  which  it  can  be  ascer- 
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tained  how  far  the  profits  are  to  be  considered  as  having  accrned  from 
the  assets  of  the  testator.  That  is  a  question  left  wholly  at  lai^e. 
The  degree,  therefore,  in  its  present  state,  could  not  be  worked.  We 
must  consider,  however,  whether  the  declaration  complained  of  on 
both  sides  is  a  proper  one  to  be  contained  in  this. decree?  The  first 
observation  which  has  occurred  to  me  upon  that  subject  is  this: 
The  partnership  of  which  the  testator  was  a  member  determined  upon 
his  death  on  the  26th  of  May,  1843.  The  business  was  carried  on 
from  that  time,  not  as  a  continuance  of  the  old  partnership,  but  on  a 
new  agreement  entered  into  between  the  surviving  partners  and 
Henry  Simpson,  the  new  partner;  Henry  Simpson  standing  in 
the  character  of  executor,  but  entering  into  the  partnership  not  in 
that  character,  but  on  his  own  separate  and  individual  account. 
There  is  here  a  complete^  agreement  on  which,  from  the  year  1843 
down  to  the  present  tinie,  these  parties,  including  Abel  Chapman, 
who  is  not  represented  on  this  record,  have  been  carrying  on  their 
banking  business ;  and  this  bill  contains  no  materials  for  setting 
aside  the  agreement  which  has  been  entered  into  between  these  par- 
ties as  entered  into  by  them  in  fraud  of  the  testator's  estate.  I  mean 
*'  in  fraud,"  of  course  not  in  the  moral  sense,  but  in  the  sense  of 
"  contrary  to  the  rights  of  the  testator's  estate."  Whether  the  agree- 
ment was  contrary  to  those  rights  so  as  to  effect  Abel  Chapman,  I 
do  not  say ;  but  at  all  events  it  appears  that  the  existing  partnership 
has  been  carried  on  upon  a  new  agreement,  which  this  bill  does  not 
seek  to  disturb;  and  I  do  not  well  see  how  the  declaration  can  stand, 
when  the  bill  does  not  seek  to  impeach  or  disturb  the  agreement  on 
which  the  partnership  has  in  fact  been  carried  on. 

If,  however,  the  bill  had  sought  to  disturb  that  agreement,  what  ia 
the  ground  on  which  a  residuarv  legatee  of  a  deceased  partner  is 
entitled  to  claim  profits  derived  from  his  share?  That  right  is 
founded  on  a  breach  of  trust  in  the  executor  and  in  the  partners,  in 
continuing  the  trade  with  the  capital  which  the  testator  had  in  the 
concern  at  the  time  of  his  death.  Bul^  how  is  this  court,  in  the 
absence  of  Abel  Chapman,  to  declare  that  there  has  been  a  breach  of 
trust  on  the  part  of  the  executors  and  on  the  part  of  Abel  Chapman 
in  entering  into  this  new  agreement,  and  carrving  on  this  business ! 
If  there  was  a  breach  of  trust  on  the  part*  of  the  executors,  there  was 
equally  a  breach  of  trust  on  the  part  of  Abel  Chapman,  for  which  all 
must  be  responsible.  He  may  say :  <<  I  never  was  a  partner  with  the 
executors  of  this  testator;  I  became  a  partner  with  Henry  Simpson 
in  his  separate  and  individual  character."  And  is  this  court  to 
determine  that,  as  between  the  executors  of  the  testator  and  the  lega* 
tees  of  the  testator,  the  partnership  was  carried  on  with  the  testator's 
assets,  when,  if  the  question  comes  to  be  tried  between  Abel  Chap* 
man  and  the  executors  of  the  testator  in  a  suit  for  the  purpose  of 
winding  up  the  partnership,  Abel  Chapman  may  be  able  to  show 
that  he  in  truth  never  did  become  a  partner  with  the  testator's  execu* 
tots,  and  never  did  in  fact  employ  any  part  of  the  capital  of  the  testa- 
tor in  carrying  on  the  business? 

There  is  another,  and)  as  it  appears  to  me,  by  no  means  an  unim* 
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portant  question  to  be  considered  before  a  decree  can  be  made  on 
this  part  of  the  case.  The  plaintiiPs  claim  is  founded,  as  I  have 
already  observed,  on  a  breach  of  trust.  If  the  legatees  have  a  right 
to  complain  of  that  breach  of  trust,  is  not  that  a  right  which  must  be 
enforced  by  winding  up  the  concern  and  putting  an  end  to  the  breach 
of  trust?  Is  a  breach  of  trust  to  be  continued  under  the  sanction  of 
this  court  by  a  continuing  account?  All  the  cases  which  I  remember 
upon  that  subject  have  been  cases  where  the  legatees  have  come 
against  the  executors  and  against  the  surviving  partners,  complaining 
that  the  two  parties  have  employed  the  assets  of  the  testator  in  carry- 
ing on  the  concern,  and  praying  that  those  assets  may  be  taken  out 
of  the  concern.     This  bill  seeks  no  such  relief. 

I  am  quite  satisfied  on  all  these  grounds  that  the  inquiry  directed 
by  this  decree  in  reference  to  these  points  ought  not  to  have  been 
contained  in  it  It  was  urged  by  Mr.  Prior,  that  Henry  Simpson, 
having  received  profits  of  the  business,  and  being  unable  to  distinguish 
how  much  of  them  was  attributable  to  the  character  of  executor  and 
how  much  belonged  to  him  in  his  individual  character,  must  be 
charged  with  the  whole.  I  believe,  however,  that  that  principle  has 
never  yet  been  applied  to  a  case  of  this  description  where  the  execu- 
tor has  not  been  carrying  on  the  trade  as  executor,  but  in  his  own 
separate  and  individual  right,  conceiving  that  he  was  entitled  so  to 
carry  it  on. 

On  these  grounds,  my  opinion  concurs  with  that  of  my  learned 
brother,  that  the  reference  with  regard  to  the  ninth  inquiry,  and  the 
declaration  consequent  upon  it,  must  be  omitted. 


Closb  v.  Closb. 

Jnljr  II,  1853. 

Prificipal  and  Surety — IndemnUy^^  Compoiiiion  Deed, 

A  necessary  consei^nence  of  a  reservation  in  a  composition  deed  of  a  creditor's  remedies 
against  a  surety  is  the  continuance  of  the  surety's  right  to  be  indemnified  by  the  principal 
debtor,  and  this  right  will  not  be  held  to  be  abandoned  unless  a  contract  to  abandon  it  is 
proved.  Therefore,  where  one  of  the  creditors  who  acceded  to  a  composition  deed  was 
also  a  residuary  legatee  of  a  surety  for  the  compounding  debtors  to  another  creditor,  and 
one  of  the  compounding  debtors  liappened  to  be  the  surety's  executor:  — 

Hdd,  that  the  residuary  legatee's  accession  must  be  taken  to  have  been  in  respect  of  his 
direct  debt  onlr,  and  did  not  preclode  him  from  insisting  on  the  surety's  estate  being  in- 
denmified  by  Uie  debtors. 

This  was  an  appeal  from  the  decision  of  Vice- Chancellor  Stuart^ 
who,  on  exceptions  to  the  r^ort  of  the  Master,  held  the  respondent 
entitled  to  credit  as  executor  of  the  testator  in  the  cause  for  a  sUm  of 
1,1962.  I65.  7d.f  claimed  by  the  respondent  in  his  discharge. 

In  September,  1833|  John  Close  the  younger,  and  James  Close  the 
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defendant,  (who  were  sons  of  the  testator,  and  carried  on  business  in 
partnership  as  merchants  at  Manchester  and  Naples,)  borrow^ed  5fl00L 
of  Mr.  Henry  Gaskell;  and  in  order  to  secure  the  repayment  thereof, 
they,  on  the  30th  of  September,  1833,  by  arrangement  with  the  testa- 
tor, drew  and  delivered  to  the  testator  their  three  several  promissory 
notes  for  1,000/.  each,  payable  to  the  testator  at  the  respective  dates 
of  one,  two,  and  three  years.  The  testator  in  pursuance  of  the 
arrangement,  and  at  the  request  of  John  Close  the  younger,  and  the 
defendant,  and  as  their  surety,  indorsed  the  three  promissory  notes  to 
Mr.  Gaskel{,  and  joined  John  Close  the  younger,  and  the  defendant, 
as  their  surety  in  a  bond  to  Mr.  Graskell,  for  securing  payment  to  him 
of  the  balance  of  the  loan  of  5,000/.  The  testator  died  in  December, 
1833,  having,  by  his  will,  dated  the  4th  of  July,  1833,  bequeathed  his 
residuary  personal  estate  to  the  defendant  and  another  trustee  and 
executor,  (who  did  not  accept  the  trusts,)  upon  trusts  for  realization 
and  investment,  and  payment  of  an  annuity  to  the  testator's  sister, 
for  her  life,  and  subject  thereto,  upon  trust,  to  pay  the  income  to  the 
testator's  wife  for  her  life,  and  from  and  after  her  decease  to  stand 
possessed  of  the  capital  in  trust  for  such  of  the  testator's  three  sons, 
Thomas,  the  plaintifT,  John,  (since  deceased,)  and  James,  the  defend- 
ant, as  should  be  then  living,  and  the  lawful  issue  of  such  of  them 
as  should  be  dead,  leaving  lawful  issue.  John  Close  the  younger 
and  the  defendant  were,  independently  of  the  above  transaction,  con- 
siderably indebted  to  the  testator's  estate,  and  were  also  indebted  to 
the  plaintiff.  In  February,  1836,  they  fell  into  difficulties.  James,  the 
defendant,  was  then  at  Naples  in  a  bad  state  of  health.  John  and 
the  plaintiff  entered  into  negotiations  with  the  creditors,  and  a  corre- 
spondence took  place  between  John  and  the  plaintiff,  in  the  course  of 
which  the  plaintiff  wrote  letters  to  John  containing  the  following 
pas^ges :  ^- 

"  18th  of  Febnuury,  1836. 

"  The  mischief  is  now  done ;  you  have  stopped ;  your  credit  is 
ruined ;  the  creditors  are  certainly  entitled  to  the  full  payment  of  their 
claims  if  your  assets  be  sufficient ;  but  if  they  be  not,  when  you  have 
given  up  all,  you  are  entitled  to  your  release.  Suppose  you  pay  ISs* 
in  the  pound,  (and  your  dividing  half  that  sum  depends  upon  the 
strenuous  and  devoted  exertions  of  yourself  and  James,)  in  equity 
and  justice  you  will  be  entitled  to  your  full  discharge." 

<<  To  bring  the  matter  to  a  point,  do  you  think  the  creditors  would 
agree  to  15^.  in  the  pound,  payment  in  six  months,  and  guaranteed 
by  Gaskell  and  myself?  Of  course,  I  shaU  come  in  with  the  other 
creditors,  and  Gaskell  the  same ;  if  Mr.  Jackson  and  Mr.  Biriey  con- 
cur with  me,  you  had  better  have  an  agreement  on  paper,  embodying 
the  terms,  immediately  drawn  up." 

"Febraarjr22, 1836. 

<<  These  are  my  opinions.  I  think  a  composition  of  155.  in  the 
pound,  in  full  of  all  claims,  (every  creditor  giving  up  any  contingent 
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security  he  may  possess  to  the  advantage  of  the  estate,)  an  equitable 
arrangement  as  regards  both  creditors  and  debtors.  I  believe  that 
there  will  remain  some  surplus  to  vou  and  James  after  this  composi- 
tion is  completed,  otherwise  I  would  neither  give  security  nor  sacrifice 
500/.  to  600/.  for  the  advantage  of  the  creditors.  I  am  sure  that  15j. 
is  the  highest  composition  that  you  can  afford  to  pay  under  the  most 
favorable  circumstances.     Mr.  Cursham  tells  me  it  is  too  much." 

**  Febroary  28,  1836. 

*'  The  point  at  issue  between  me  and  Gaskell,  divested  of  all  sur- 
plusage, is,  that  he  wishes  to  secure  more  than  15s,  in  the  pound,  and 
to  effect  this  by  means  most  repugnant  to  my  feelings ;  viz :  by  coming 
upon  my  poor  mother's  property.  You  may  be  sure  that  I  shall 
never  consent  to  this  preference  over  me.  However,  I  think  I  may 
now  safely  inform  Mr.  Gaskell  that  the  principle  of  15;.  in  the  pound 
will  not  be  objected  to ;  and  the  only  question  that  remains  is  to  ask 
to  what  extent  he  will  be  a  party  to  the  guarantee.  I  should  not  be 
justified  in  asking  more  than  3,000/.  after  I  have  voluntarily  given  up 
500/.  to  600/.  for  the  benefit  of  the  estate." 

March  10,  1836,  John  thus  wrote  to  Mr.  Gaskell,  and  (as  the 
defendant  alleged)  by  the  plaintifTs  desire :  ^^  One  circumstance  has 
struck  my  brother  Tom  and  myself  as  difficult  to  arrange,  which  is 
the  obtaining  the  consent  of  the  executor  of  my  late  father.  You 
will  remember  my  brother  James  is  the  only  acting  executor.  Your 
experience  may  suggest  some  means  of  obviating  this  difficulty." 

On  the  10th  of  March,  1836,  Mr.  Gaskell  replied  as  follows :  <<  I 
should  think  you  may  safely  undertake  for  your  brother's  assent  as 
executor  of  your  father.  Your  mother,  brothers,  and  yourself  are  the 
only  parties  interested  in  any  surplus  there  may  be  after  payment  of 
debts,  and  you  and  they  may  now  assent ;  and  I  should  think  an 
undertaking  from  you  and  your  brother  Thomas,  that  James  will 
execute  the  composition  deed  when  sent  out,  will  be  satisfactory.  I, 
as  creditor  to  the  estate,  shall  consent  to  the  executor  acceding  to  the 
composition." 

A  composition  was  thertapon  prepared  and  executed  by  several  of 
the  creditors,  but  not  by  the  plaintiff  or  defendant,  or  John  Close  the 
younger.  It  was,  however,  the  common  case  .of  both  sides,  that  all 
parties  had  acceded  to  the  terms  of  this  deed.  It  was  dated  the  21st 
of  March,  1836,  and  purported  to  be  made  between  John  Close  the 
younger  and  the  defendant  as  copartners  of  the  first  part,  the  defend- 
ant as  the  sole  executor  of  the  testator  of  the  second  part,  the  plaintiff 
of  the  third  part,  Henry  Graskell  of  the  fourth  part,  and  the  creditors 
of  John  Close  the  younger  and  the  defendant  of  the  fifth  part.  It 
recited,  amongst  other  things,  that  John  Close  the  younger  and  the 
defendant  were  indebted  to  the  several  creditors  in  the  several  amounts 
thereunder  written  and  scheduled;  (which  John  Close  the  younger  and 
the  defendant  were  unable  to  pay ;)  and  were  also  indebted  to  the 
plaintiff  in  the  sum  of  2,125/.,  and  were  also  indebted  to  the  defend- 
ant James  Close,  himself,  as  the  executor  of  the  testator  in  the  sum  of 
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2,167t  I65.,  and  were  also  indebted  to  Henry  Graskell  in  the  sam  of 
5,039/.  35.  6l(L ;  (which  debts  John  Close  the  younger  and  the  defend- 
ant were  unable  to  pay;)  and  it  was  expressed  to  be  thereby  agreed 
that  a  composition  of  15^.  in  the  pound  upon  the  scheduled  debts,  and 
upon  the  debts  so  due  to  the  plaintiff  and  Henry  Graskell  as  aforesaid, 
should  be  paid  by  John  Close  the  younger  and  the  defendant,  and 
should  be  (with  one  immaterial  exception)  guaranteed  as  to  the  last 
instalment  thereof  by  the  plaintiff  as  therein  mentioned ;  but  reserving 
to  Henry  Gaskell  all  liens  and  other  collateral  securities  for  his  afore- 
said debt 

The  instalments  payable  under  the  deed  were  paid  by  John  Close 
the  younger  and  the  defendant,  and  accepted  by  the  creditors,  includ- 
ing Mr.  Gaskell,  who,  after  receiving  the  composition  of  15^.  in  the 
pound,  claimed  and  received  from  the  defendant,  as  executor  of  the 
testator,  the  other  5^.  in  the  pound  upon  his  debt. 

John  Close  the  younger  died  a  bachelor  in  May,  1842,  from  which 
time  the  defendant  had  carried  on  the  business  of  the  late  firm  of 
"  John  and  James  Close,"  upon  his  own  sole  account. 

On  the  31st  of  March,  1849,  Mary  Close,  the  widow  of  the  testator, 
died  intestate,  whereupon  the  plaintiff  claimed  to  be  entitled  to  one 
moiety  of  the  testator's  residuary  estate,  and  applied  to  the  defendant 
for  an  account.  The  defendant  accordingly  rendered  an  account,  in 
which  he  claimed* credit  for  the  amount  paid  to  Mr.  Graskell  over  and 
above  the  composition  dividend.  The  plaintiff  objected  to  allow  this, 
on  the  ground  that  the  defendant  was  bound  to  indemnify  the  father's 
estate  from  it  The  plaintiff  then  instituted  the  present  suit  for  an 
account,  and  under  the  ordinary  reference,  directed  by  the  original 
decree,  the  Master  allowed  to  the  defendant  the  item  objected  to, 
and  this  allowance  was,  on  exceptions,  confirmed  by  the  Vice- 
Chancellor. 


Bacon  and  H.  Prendergasty  in  support  of  the  appeal,  cited  Payler 
V.  Homershan^  4  Man.  &  Sel.  423. 

RoUj  FoUeiy  and  Eir^lakej  for  the  defendant 

The  surety's  estate  was  a  party  to  this  composition,  through  the 
concurrence  of  the  defendant,  as  executor  of  the  testator,  and  the 
plaintiff,  as  residuary  legatee.  By  their  concurrence  in  the  composition 
the  debt  was  extinguished  to  all  intents  and  purposes.  The  provisions 
of  the  deed,  therefore,  are  sufficient  to  support  the  decisions  of  the 
Master  and  Vice- Chancellor,  and  it  would  have  been  a  fraud  on  the 
creditors  for  the  plaintiff  to  have  reserved  a  right  to  a  further  payment 
from  either  of  the  debtors.  But  if  there  was  any  doubt  as  to  the  in- 
tention of  the  parties,  the  correspondence  clearly  shows  that  the 
^  plaintiff  abandoned  all  claim  against  the  defendant  and  his  partner, 
except  under  the  deed. 

They  referre'd  to  Owen  v.  Homanj  3  Mac  &  G.  378;  s.  c.  3  Eng. 
Rep.  112. 

Knight  Bruce,  L.  J.     The  question  here,  between  the  plaintiff,  a 
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residuary  legatee,  and  the  defendant,  the  executor  of  the  late  Mr. 
John  Close,  is,  whether  the  plaintiff  contracted  with  the  defendant  that 
the  personal  estate  of  the  deceased  should,  as  between  the  plaintiff 
and  the  defendant,  be  either  the  sole  or  the  first  fund  for  discharging  a 
certain  portion  of  a  debt  which  was  due  to  Mr.  Henry  GaskelT  from 
the  deceased  as  a  surety  for  the  defendant,  and  against  which,  there- 
fore, independently  of  any  such  contract,  he  was  bound  to  indemnify 
the  deceased  and  his  estate.  The  defendant,  holding  the  affirmative, 
puts  his  case  on  a  deed,  which  is  in  evidence,  and  on  some  letters,  also 
in  evidence. 

I  will  first,  independently  of  the  letters,  consider  the  deed  alone, 
which  was  one  of  composition  between  the  defendant  and  all  or  a 
considerable  number  of  his  creditors;  (a  large  body  in  the  whole  \)  one 
of  these  was  the  deceased,  in  respect  of  a  demand  altogether  diilerent 
and  distinct  from  Mr.  Gaskell's  debt  —  the  estate^  of  the  deceased 
having  been,  I  repeat,  then  represented  by  the  defendant  himself  as 
executor.  Another  creditor  was  the  plaintiff  in  his  own  right,  inde- 
pendently of  the  will ;  another  was  Mr.  Gaskell.  Upon  these  debts, 
the  arrangement,  in  which  they  all  concurred,  was,  that  the  defendant 
should  pay  15^.  in  the  pound  in  full  discharge  of  them,  except  that 
Mr.  Craskell,  as  to  the  remaining  5^.  in  the  pound  of  his  debt,  expressly 
reserved  his  rights  against  the  estate  of  the  deceased.  Those  rights 
he  afterwards  exercised ;  and  the  defendant  claims  in  his  accounts 
with  the  estate,  as  between  him  and  the  plaintiff,  to  be  allowed  what 
the  defendant  has  so  paid  to  Mr.  Graskell  out  of  it,  although  the  de- 
ceased, as  has  been  stated,  was  only  a  surety  to  Mr.  Gaskell  for  the 
defendant  himself,  who  asserts  this  claim  to  be  well  founded,  because, 
as  he  says,  the  meaning  and  effect  of  the  terms  of  composition  and 
arrangement  that  I  have  mentioned  were  90.  But  I  have  been  unable 
to  see  any  ground  for  the  proposition.  Certainly,  the  deed  does  not 
contain  expressly  any  such  contract,  nor  is  it  a  consequence  following, 
or  to  be  gathered  from  the  express  agreement  that  I  have  specified  — 
an  agreement  with  which  it  was  consistent  that  the  defendant  should 
continue  liable  to  indemnify  the  estate  of  the  deceased  from  Mr. 
Gaskell's  demand.  The  defied,  taken  alone,  does  not,  I  conceive,  sup- 
port the  defendant's  claim. 

*With  regard  to  the  letters,  I  am  not  sure  that,  in  this  controversy, 
they  ought  to  be  looked  at,  my  impression  being  that  no  document 
but  the  deed  can,  for  any  present  purpose,  be  regarded.  But  if  the 
letters  ought  to  be  taken  into  consideration,  they  appear  to  me  to. 
make  no  difference,  those  before  the  deed  not  amounting  to  more,  ac- 
cording to  my  understanding  of  them,  than  treaty  or  negotiation, 
though  forming  a  correspondence  which  one  would  not  have  been  at 
aU  surprised  to  find  ending  in  a  contract  such  as  the  defendant  im- 
putes to  the  plaintiff;  but  I  see  no  evidence  that  they  did  so  end;  and, 
as  to  the  letters  after  the  deed,  they  seem  to  me  either  to  have  nothing 
to  do  with  the  matter  of  the  exceptions,  or  at  least  to  contain  no  con- 
tract. There  is  no  case  for  reforming  or  altering  the  deed,  by  addition 
or  otherwise;  and,  acceding  to  the  Master's  view,  I  think  that  the    e- 
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fendant's  materials  of  every  kind  fail  him  npon  the  point  of  the 
exceptions. 

I  have  not  forgotten,  though  I  have  not  mentioned,  the  connection 
of  John  Close  the  yonnger  with  the  matters  that  have  been  under 
discussion.  It  makes  no  difference.  Dying,  as  he  did,  in  his  mothei's 
lifetime,  he  lost,  upon  that  event  happening,  all  title  to  participate  in 
the  residue  of  his  father's  estate. 

Turner,  L.  J.  Perhaps  the  parties  may  have  had  the  intention 
which  has  been  imputed  to  them  ;  but  I  am  perfectly  satisfied  that, 
upon  the  construction  of  this  deed,  which,  in  my  opinion,  can  alone 
be  looked  at,  it  is  impossible  to  spell  out  such  a  contmct  as  has  been 
contended  for. 

The  simple  case  is  tbb:  John  and  James  Close,  who  carried  on 
business  in  partnership,  were  indebted  to  Mr.  Henry  Gaskell  in  above 
5,000/.  The  estate  of  the  testator,  the  father  of  John  and  James,  was 
surety  to  Mr.  Gaskell  for  the  debt  John  and  James  being  unable  to 
discharge  their  liabilities,  a  composition  was  agreed  upon,  upon  the 
terms  expressed  in  a  deed  to  which  James  was  a  party,  in  his  character 
of  executor  of  the  testator.  According  to  these  terms,  John  and 
James  were  to  pay  Ghiskeli  15;.  in  the  pound,  in  full  satisfaction  and 
discharge  of  the  debt  due  to  him ;  and,  so  far  as  John  and  James 
personally  were  concerned,  their  liability  to  Mr.  Gaskell  became  not 
greater  than  that  of  paying  15;.  in  the  pound  upon  the  debt  But  it 
is  equally  clear  that,  although  their  personal  liability  was  not  greater 
than  this,  the  testator's  estate,  represented  by  James,  was  to  continue 
liable  to  Gaskell  for  55.  in  the  pound  more.  The  consequence  of  this 
liability  of  the  testator's  estate  was  this:  that  upon  payment  by  that 
estate  of  the  5s.  in  the  pound,  there  arose  a  new  demand  on  the  part 
of  that  estate  against  John  and  James  for  the  full  amount  so  paid. 
The  question  here  is,  whether,  upon  the  face  of  the  composition  deed, 
there  is  any  contract  with  respect  to  the  liability  of  John  and  James 
which  would  arise  in  consequence  of  the  payment  of  the  5s,  in  the 
pound  by  their  father's  estate  —  whether  there  was  a  contract  on  the 
part  of  the  father's  estate,  that  the  claim  o(  that  estate  to  which  I  have 
referred  against  John  and  James,  individually,  should  be  given  up. 

In  the  first  place,  there  could  have  been  no  such  contract  withouf  a 
breach  of  trust  on  the  part  of  James;  for  the  beneficial  interest  in  the 
testator's  estate  was  given  first  to  the  widow  for  life,  and  then  con- 
tingently  to  such  of  the  sons  as  should  be  living  at  her  death.  It  is 
clear,  therefore,  that  James  could  not  have  entered  into  the  contract 
contended  for,  otherwise  than  in  direct  breach  of  his  duty  as  executor 
and  trustee.  In  the  next  place,  no  such  intention  appears  upon  the 
face  of  the  deed.  In  the  recital,  there  is  no  mention  of  any  beneficial 
interest  under  the  will;  and  no  such  contract  as  that  contended  for 
can  be  collected,  unless  clearly  expressed  in  the  deed.  In  the  absence 
of  such  expression  it  cannot  be  implied.  It  is  said  that  there  is  some 
question  of  fraud  with  reference  to  the  arrangements  between  James 
and  Thomas ;  but  I  think  that  there  is  no  ground  for  any  such  im- 
putation. 
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My  decision  is  founded  on  the  express  reservation  in  the  deed  of 
Gaskell's  rights  against  the  surety's  estate,  and  the  necessary  conse- 
quence of  such  a  reservation,  which  is  the  sight  to  indemnity  on  the 
part  of  the  surety's  estate  against  the  principal  debtor. 


Btronge  v.  Hawkes. 

July  11,  12,  and  29,  1853. 

iicwnbrances  —  Priority  —  Effect  of  Concurrence  of  Prior  Incum- 
brances in  Puisne  Incumbrance. 

A  widow  who,  nnder  her  marriage  settlement  and  otherwise,  was  entitled  to  annaal  and 
other  snms  charged  on  her  husband's  estates,  was  one  of  the  trustees  of  his  will,  whereby 
the  estates  were  devised  in  trust  to  raise  2,000^.,  for  her  benefit,  and  subject  thereto  in 
trust  to  convey  the  estates  as  the  testator's  daoghter  by  a  former  marriage  should  direct. 
The  daughter  borrowed  money  upon  the  security  of  a  mortgage  of  some  of  the  estates,  in 
which  the  widow  and  her  co-trustee  joined,  and  whereby,  after  reciting  the  will  an<^  the 
agreement  for  the  loan,  and  that  the  daughter  had  directed  the  widow  and  her  co-trustee 
to  make  such  conveyance  as  was  thereinuter  contained,  the  widow  and  her  co-trustee,  as 
devisees  in  trust,  by  the  direction  of  the  daughter,  conveyed  the  estates  to  the  mortgagee 
upon  trusts  for  sale  and  for  payment  of  the  mortgage  debt,  and  of  the  suiplus  as  the 
daughter  should  appoint,  and  subject  thereto  accormng  to  the  trusts  of  the  will :  — 

Edd^  1.  That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow. 

2.  That,  nevertheless,  her  charges  must  be  postponed  to  the  mortgage,  she  having  concurred 
in  it,  without  reserving  her  priority. 

This  was  an  appeal  from  the  decision  of  the  late  Vice-Chancellor, 
Sir  James  Parker,  confirming  a  finding  of  Master  Richards,  as  to 
priorities  of  incumbrances;  and  the  question  was  as  to  the  effect  of 
the  concurrence  of  an  incumbrancer,  but  not  in  that  character,  in 
deeds  creating  subsequent  incumbrances. 

By  a  settlement  made  in  contemplation  of  the  marriage  of  John 
Blackburne  and  Eleanor  his  wife,  dated  the  22d  of  October,  1798, 
Mr.  Blackburne  covenanted  with  the  trustees  of  the  settlement  to 
convey  and  assign  to  them  all  the  real  and  personal  estate  to  which 
Eleanor  should  thereafter  become  entitled,  upon  trust  for  her  abso* 
iutely,  in  the  event,  which  happened,  of  her  surviving  him,  and  of  there 
being  no  issue  of  the  marriage.  By  the  same  settlement,  Mr.  Black- 
burne  demised  to  the  trustees  of  the  settlement,  for  the  term  of  500 
years,  a  moiety  of  some  salt  works,  to  which  he  was  entitled,  upon 
trusts,  for  securing  to  Eleanor  a  jointure  of  500^  a  year  in  the  event 
of  her  surviving  him,  and  he  covenanted  with  the  trustees  for  the  pay- 
ment of  the  jointure. 

In  or  previously  to  the  month  of  August,  1807,  Mr.  Blackburne  had 
received  property  of  his  wife's,  to  which  she  had  become  entitled  after 
the  marriage,  to  the  amount  of  12,3082.;  and  by  a  deed  dated  the  11th 
of  August,  1807,  he  mortgaged  an  estate  and  some  shares  to  the  tras« 
tees  of  the  settlement,  for  securing  12,308/.    By  this  deed,  he  also 
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charged  all  his  real  estates  with  the  payment  of  the  jointure,     Mr. 
Blackburne  afterwards  received  other  moneys  of  his  wife's,  to  which 
she  became  entitled  after  the  marriage,  to  the  amount  of  766/.  135.  9d. 
Mr.  Blackburne  by  his  will,  dated  the  3d  of  August,  1820,  gave  and 
devised  to  trustees,  one  of  whom  was  his  wife,  all  his  real  and  personal 
estate,  in  trust  in  the  first  place  by  mortgage,  or  sale  to  levy  and  raise 
so  much  money  as  would  be  sufficient  to  pay  off  and  discharge  his 
just  debts,  funeral,  and  testamentary  expenses,  and  the  charges  at- 
tendant upon  the  execution  of  the  trusts  thereby  in  them  reposed ; 
and  in  the  next  place  the  several  legacies  and  annuities  by  him  there- 
inafter bequeathed.    After  giving  an  annuity,  the  testator  directed  his 
trustees  to  levy  and  raise  a  sum  of  2,000Z.  ior  the  benefit  of  his  wife ; 
and  as  to  all  the  residue  of  his  real  and  personal  estate,  the  trustees 
were  to  stand  seised  and  possessed  thereof,  in  trust  for  the  sole  and 
separate  use  of  Alice  Anna  Hawkes,  his  daughter  by  a  former  mar- 
riage,  (who  was  the  wife  of  Thomas  Hawkes,  one  of  the  trustees  of 
the  will,)  for  her  life,  for  her  separate  use ;  and  from  and  after  the 
death  of  his  said  daughter,  or  during  her  life  if  she  should  so  require 
and  direct,  notwithstanding  her  coverture,  in  trust  to  convey,  transfer, 
and  assign  the  same,  and  every,  or  any  part  thereof,  to  such  person 
and  persons,  upon  such  trusts  as  his  daughter,  by  any  deed  or  will  to 
be  executed  by  her,  should  direct ;  and  in  default  of  such  appointment, 
in  trust  from  and  after  the  death  of  the  daughter,  if  Thomas  Hawkes 
should  have  survived  her,  and  she  should  not  have  made  any  disposi- 
tion thereof  to  the  contrary  to  apply  the  yearly  rents,  dividends, 
interests,  and  annual  produce  thereof,  (or  of  so  much  thereof  as  might 
not  have  been  so  directed,  limited,  appointed,  given,  bequeathed,  or 
charged,)  to  the  said  Thomas  Hawkes  during  his  life,  for  his  ow^n  use 
and  benefit^  for  the  maintenance  and  support  of  himself  and  his  chil- 
dren by  the  testator's  said  daughter,  and  for  the  advancement  in  the 
world  of  such  children  in  such  manner  as  he  should  think  fit,  free 
from  the  power  or  control  of  his  creditors,  and  so  that  the  same 
should  not  be  subject  to  any  mortgage,  sale,  assignment,  transfer, 
of  other  disposition  to  be  made  by  him  thereof.     And  from  and  after 
the  death  of  the  daughter  and  Thomas  Hawkes,  in  case  the  daughter 
should  survive  Thomas  Hawkes,  and  should  not  have  made  any  dis- 
position to  the  contrary,  in  trust  for  the  children,  with  an  ultimate 
trust  for  Mrs.  Hawkes. 

Mr.  Blackburne  died  in  the  month  of  November,  1826,  without  ever 
having  had  issue  by  his  wife  Eleanor.  He  left  his  wife  Eleanor  and 
Mrs.  Hawkes  and  her  husband  surviving  him.  The  will  was  proved 
by  Eleanor  Blackburne,  Thomas  Hawkes,  and  another  executor,  who 
died  before  the  year  1832. 

•In  the  year  1832,  Mr.  and  Mrs.  Hawkes  borrowed  of  Joseph  Redish 
the  sum  of  5,000/.;  and  in  the  year  1835,  they  borrowed  of  John 
Holmes  and  William  Rushton  the  sum  of  5,650/.  These  sums  were 
secured  to  Redish,  and  Holmes,  and  Rushton,  respectively,  by  mort- 
gages of  parts  of  the  real  estates  of  the  testator  John  Blackburne, 
dated  respectively  the  12th  of  June,  1832,  and  the  30th  of  October,  1835; 
and  the  question  was,  as  to  the  effect  of  Eleanor  Blackburne   hav' 
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ing  been  a  party  to  the  deeds  by  which  these  mortgages  were  created. 
The  mortgage  of  1832  was  made  between  Eleanor  Blackburne  and 
Thomas  Hawkes,  (described  as  surviving  devisees  in  trust  of  the  will 
of  John  Blackburne,)  of  the  first  part,  Thomas  Hawkes  and  Alice 
Anna  his  wife,  (described  as  the  only  child  and  heiress  at  law  of  John 
Blackburne,)  of  the  second  part,  and  Joseph  Bedish  of  the  third  part 
It  recited,  first,  the  seisin  of  John  Blackburne  of  the  estate  which  the 
deed  afterwards  purported  to  convey.  Then  it  recited  the  will  of 
John  Blackburne,  and  that  Thomas  Hawkes  and  Alice  Anna  his  wife, 
having  occasion  for  the  sum  of  5,000/.,  had  applied  to  Joseph  Rediah 
to  advance  and  lend  them  that  sum,  which  he  consented  to  do,  on 
having  the  repayment  thereof  secured  in  manner  thereinafter  ex- 
pressed. Then  it  recited  as  follows :  ''And  whereas  the  said  Alice 
Anna  Hawkes  hath  required  and  directed  the  said  Eleanor  Bladk- 
burne  and  Thomas  Hawkes,  as  such  surviving  devises  in  trust  as 
aforesaid,  to  make  such  conveyance  as  is  hereinafter  contained,  which 
they  have  agreed  to  do."  The  operative  part  contained  an  appoint- 
ment by  Mrs.  Hawkes  under  her  power,  and  a  release  by  Mrs.  JSlAck- 
burne  and  Mr.  and  Mrs.  Hawkes,  by  which  Mrs.  Blackburne  and 
Mr.  Hawkes,  ''as  such  surviving  devisees  in  trust,  executrix  and 
executor  as  aforesaid,  at  the  request  and  by  the  direction  of  the 
said  Alice  Anna  Hawkes,"  granted  and  released,  and  Mrs.  Hawkes 
herself  also  granted  and  released  to  the  mortgagee  the  parcels,  "  and 
all  the  estate  and  severaj  estates,  right,  title,  interest,  use,  trust,  inheri- 
tance, and  property,  possibility,  term,  claim,  and  demand  whatsoever, 
both  at  law  and  in  equity,  of  them  the  said  Eleanor  Blackburne, 
Thomas  Hawkes,  and  Alice  Anna  his  wife,  or  any  one  of  them,"  in 
the  hereditaments  thereby  assured.  The  security  was  by  way  of  trust 
for  sale,  with  a  declaration  that  in  the  mean  time  the  mortgagee  his 
heirs  and  assigns  should  stand  seised  of  the  hereditaments  upon 
trusts  for  securing  the  5,000^  and  interest,  and  subject  to  these  trusts 
upon  trust  for  payment  of  the  residue  of  the  moneys,  if  any,  to  arise 
from  the  sale,  and  to  convey  and  assure  such  part  or  parts  of  the 
estates  as  should  not  have  been  sold,  to  such  person  or  persons  and 
for  such  estates  as  Alice  Anna  Hawkes  should  appoint,  and  in  default 
of  any  such  appointment,  then  that  the  mortgagee,  his  heirs,  execu- 
tors, administrators,  or  assigns  should  pay  such  surplus  moneys,  and 
convey  and  assure  such  part  or  parts  of  the  said  manors,  messuages, 
lands,  hereditaments,  and  premises  as  should  remain  unsold  and  un- 
appointed,  under  the  trusts  aforesaid,  to  the  trustees  or  trustee  for  the 
time  being  of  Mr.  Blackburne's  will,  their,  his,  or  her  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  therein  contained,  or 
such  of  them  as  should  be  subsisting  and  capable  of  taking  effect. 
There  were  covenants  by  Mr.  Hawkes  for  himself  and  for  his  wife, 
and  also  for  Mrs.  Blackburne,  for  title  and  further  assurance.  And 
there  was  a  covenant  by  Mrs.  Blackburne  with  Redish  that  she  had 
not  at  any  time  incumbered  the  estates.  The  deed  closed  with  a 
declaration  by  which  it  was  declared  and  agreed  between  all  the  par- 
ties that  all  terms  of  years  in  the  premises  should  be  held  in  trust,  in 
the  first  place,  for  further  and  better,  and  more  effectually  securing  the 
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repayment  of  the  5,000/.  and  interest  to  Bedish,  according  to  the  trae 
intent  and  meaning  of  the  deed ;  and  from  and  afi:er  the  payment 
thereof,  in  trust  to  attend  the  freehold  and  inheritance. 

The  deed  of  1835  was  in  precisely  the  same  form,  except  that,  at 
the  close  of  the  description  of  the  parcels,  there  was  excepted  the  in« 
terest  of  Mrs,  Blackburne  in  the  salt  works. 

In  the  month  of  May,  1842,  Mrs.  Blackbarne  assigned  the  12,308/L, 
secured  by  the  mortgage  of  1807,  to  the  plaintiff.  Sir  James  Matthew 
Stronge ;  and  by  her  will  dated  the  2d  of  May,  1839,  she  appointed 
the  plaintiff  to  be  her  executor.  She  died  on  the  2d  of  July,  1842, 
and  the  plaintiff  proved  her  wilL 

The  jointure  annuity  of  500/.  a  year  and  the  interest  of  the  12,308/., 
and  766/.  135.  8(/.,  and  on  the  legacy  of  2,000/.,  were  duly  paid  to 
Mrs.  Blackburne  up  to  the  Ist  of  December,  1838,  but  after  that  time 
both  the  annuity  and  the  interest  fell  into  arrear,  and  at  the  time  oi 
Mrs.  Blackburne's  death  there  was  due  to  her,  in  respect  of  the  arreais 
of  the  annuity,  1,791/.  13^.  4c/.,  and  in  respect  of  the  interest  on  the 
12,308/.,  and  766/.  13*.  Sd,  1,797/.  11*.  lOd.  The  766/.  13*.  8i,  and 
the  legacy  remained  unpaid,  and  the  interest  on  the  legacy  was  also 
in  arrear  from  the  1st  of  December,  1838. 

The  appeal  was  from  an  order  of  the  late  Vice- Chancellor  Parker, 
affirming  the  finding  of  the  Master,  by  which,  in  effect,  priority  was 
given  to  Mrs.  Blackburne's  charges  upon  the  testator's  real  estates  in 
respect  of  the  jointure,  the  covenant,  and  the  legacy,  over  the  mort- 
gages in  favor  of  Mr.  Bedish  and  of  Messrs.  Holmes  and  of  Susbton ; 
and  the  question  was,  whether  this  priority  had  been  rightly  given. 

MalinSj  and  SheCy  supported  the  appeal. 

Wigram^  WiUcock^  and  Harrison^  were  for  the  respondents. 

The  foUowing  cases  were  cited .  Payler  v.  Bomershanij  4  Mau.  S& 
Sel.  423 ;  Bragbrooke  v.  Jbiskip^  8  Ves.  417 ;  Squire  v.  Fard,  9  Hare, 
47 ;  8.  c.  5  Eng.  Hep.  32. 

Knight  Bruce,  L.  J.  Upon  the  argument  of  this  case,-^an  appeal 
from  an  order  made  on  exceptions, — evidence,  oral  and  documentary, 
which  was  before  neither  the  Master  nor  the  Vice-ChanceUor  who 
made  the  order,  was,  by  consent,  adduced  and  used ;  after  considering 
which,  we  thought  it  right  to  ask  Mr.  Wigram,  the  leading  counsel 
for  the  respondent,  whether  he  would  wish  that  there  should  be  an 
inquiry  into  the  circumstances  under  which  the  securities  in  question 
were  prepared  and  (especially  by  Mrs.  Blackburne)  executed.  This 
was  dealined  by  Mr.  Wigram,  on  the  ground  of  the  unlikelihood,  or 
impossibility,  of  adding  usefully  to  the  materials  already  in  the  posses- 
sion of  the  court,  a  view  of  the  matter  very  probably  correct.  We 
did  not  make  a  similar  suggestion  to  the  appellant's  counsel,  think- 
ing it  not  at  all  likely  that  any  such  desire  would  be  felt  on  their 
part. 

Upon  the  whole  of  the  documents  and  evidence  now  before  ns, 
both  what  was  presented  and  what  was  not  presented  to  the  Master 
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and  the  Vice- Chancellor,  I  think  that  there  is  no  ground  for  saying 
that,  if  any  fraud,  or  deception,  whether  by  misrepresentation  or 
otherwise,  was  practised  on  Mrs.  Blackburne,  it  was  practised  by  or 
on  behalf,  or  with  the  privity,  of  the  persons  to  whom  the  securities 
were  made  respectively,  or  any  one  or  more  of  those  persons.  I  think 
that  each  of  them  must  be  taken  to  have  acted  fairly,  and  that 
neither  security  can  be  deemed  to  have  been  executed  by  Mrs.  Black- 
burne under  circumstances  entitling  her  to  have  it  reformed  or  to  be 
relieved  against  it  The  instruments,  as  they  stand,  must  be  taken 
to  have  bound  her  legally  and  equitably ;  but  it  is  contended  for  the 
respondent  that,  even  as  they  stand,  they  left  her  at  liberty  to  enforce 
against  the  mortgagees,  ot  incumbrancers,  parties  to  them  respectively, 
all  the  equitable  rights  affecting  the  lands  comprised  in  them,  which, 
under  Mr.  Blackburne's  will,  and  her  title  anterior  to  the  will,  she  was, 
immediately  before  the  security  of  1832,  as  to  the  lands  comprised  in 
that  security,  and  immediately  before  the  security  of  1835,  as  to  the 
lands  in  that,  entitled  to  enforce  for  her  own  benefit. 

If  the  respondent  is  well  founded  in  this  contention,  Mrs.  Black- 
burne, immediately .  after  executing  the  deeds  of  1832,  might,  as  a 
creditor  and  legatee  of  Mr.  Blackburne,  have  filed  a  bill  against  Mr. 
Bedish  for  a  receiver  of  the  rents,  and  a  sale  of  the  property  com- 
prised in  them,  and  so  have  deprived  him  wholly  of  the  benefit  of  his 
security.  I  find  myself  unable  to  put  such  a  construction  upon  the 
transaction, — unable  to  believe  that  his  money  was  lent,  or  under- 
stood by  any  person  to  be  lent,  upon  terms  to  which  it  would  have 
been  so  much  more  than  imprudent  on  his  part  to  assent  True, 
Mrs.  Blackburne  only  conveyed  as  a  devisee  in  trust  and  as  executrix ; 
but  she  so  parted  with  all  the  legal  interest  vested  in  her ;  and,  if  it 
bad  been  intended  that  she  should,  nevertheless,  retain  for  her  benefit 
an  equitable  interest  paramount  the  security,  it  must,  I  think,  be 
supposed  that  so  extraordinary  an  intention  would  have  been  ex- 
pressed or  intimated,  which  it  is  not. 

The  language  of  the  security  of  1832,  throughout  the  instrument, 
appears  to  be  tantamount  to  a  declaration  by  Mrs.  Blackburne  to 
Mr.  Redish,  that  she  had  not,  at  the  time,  any  interest  in  the  lands 
comprised  in  that  security,  or  any  claim  upon  them,  beyond  what  she 
expressly  conveyed,  or  that,  if  she  had,  she  did  not  intend  to  enforce 
it  against  him ;  and  justice,  in  my  opinion,  requires  us  to  presume 
that  he  so  considered  the  matter,  and  on  that  faith  advanced  his 
money  and  took  the  security.  The  same  observations  apply,  I  con- 
ceive, mutatis  mtUandiSy  to  the  security  of  1835. 

My  excellent  friend,  Mr.  Richards,  first,  and  Sir  James  Parker,  who, 
nearly  at  the  close  of  his  valuable  life,  made  the  order  under  appeal 
afterwards,  having  come  to  a  different  conclusion,  I  liave  hesitated  in 
this  matter,  and  distrusted  my  view  of  the  case.  Finally,  however, 
entertaining  that  view,  I  am  bound  to  act  upon  it 

With  regard  to  the  evidence,  dehors  the  deeds,  I  may  say  that,  as 
its  addition  to  the  cause  has  not  appeared  to  me  to  help  the  respon- 
dent, so  neither  would  its  rejection,  wholly  or  partially,  have  been,  I 
conceive,  of  any  avail  to  him.    It  is  true,  certainly,  that  at  one  time 

46* 
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I  doubted  whether  the  correspondence  and  the  drafts  might  not  rea- 
sonably be  contended  to  assist  him.  Upon  reflection,  however,  I 
think  that  to  attribute  any  weight  to  them  would  be  to  act  on  in- 
sufficient grounds,  and,  in  truth,  on  mere  conjecture.  The  conse- 
quence is,  that,  whatever  reason  Mrs.  Blackbume  may  possibly  have 
had,  though  I  am  not  sure  that  she  had  any,  to  complain  of  some 
person  or  persons  near  to  her  or  about  her, — hard  as  the  case  may 
perhaps  be  on  that  lady  or  her  representative,  we  are  placed,  I  appre- 
hend, under  the  necessity  of  postponing  Sir  James  Stronge  to  the 
appellants. 

Turner,  L.  J.,  after  staling  the  facts  of  the  case,  said : — 

The  question  seems  to  depend  upon  two  points.  First,  whether 
the  mortgage  deeds  of  1832  and  1835  operated  to  pass  the  interests 
which  Eleanor  Blackburne  had  in  the  testator's  estate  in  respect  of 
the  jointure,  the  covenant,  and  the  legacy;  and  secondly,  whether, 
assuming  that  these  interests  did  not  pass  by  the  mortgage  deeds, 
but  remained  in  Mrs.  Blackburne,  it  was  competent  to  her  and  those 
claiming  under  her  to  set  them  up  against  the  mortgagees,  notwith- 
standing her  execution  of  the  mortgage  deeds. 

The  first  of  these  mortgage  deeds  is  dated  the  12th  of  June,  1832. 
(His  lordship  read  it.)  The  other  mortgage  deed  is  in  precisely  the 
same  form,  except  that,  at  the  end  of  the  parcels,  there  is  the  follow- 
ing saving.     (His  lordship  read  it.) 

Upon  examining  these  deeds,  I  am  satisfied  that  they  were  not'  in- 
tended to  operate  so  as  to  pass  the  interests  of  Eleanor  Blackburne 
in  the  testator's  estate  in  respect  of  the  jointure,  the  covenant,  and 
the  legacy.  The  reasoning  of  the  Vice-Chancellor  upon  that  part 
of  the  case  appears  to  me  to  be  conclusive ;  but,  if  it  required  further 
support,  I  think  that  support  would  be  found  in  the  very  frame  of 
the  deeds  themselves.  No  purchaser  or  mortgagee,  intending  to 
acquire  the  beneficial  interests  of  Mrs.  Blackbume,  could,  as  I  con- 
ceive, have  been  content  to  rest  the  requisition  of  them  upon  such 
deeds  as  these.  Had  the  deeds  been  intended  to  pass  Mrs.  Black- 
burne's  beneficial  interests,  there  must  surely  have  been  some  recital 
of  the  existence  of  such  interests,  some  dear  and  distinct  assignment 
of  them,  and  some  equity  of  redemption  reserved  to  Mrs.  Blackbume 
in  respect  of  such  assignment,  the  deeds  indicating  no  intention  on 
the  part  of  Mrs.  Bladcburne  to  give  up  her  interests  in  favor  of  Mrs. 
Hawkes.  The  case  therefore,  upon  the  first  point,  seems  to  me  to 
be  reduced  to  this,  whether  the  operative  words  of  these  deeds  are  so 
strong  as  to  compel  the  court  to  hold  that  Mrs.  Blackburne's  bene- 
ficial interests  passed  by  them,  notwithstanding  the  indication  of 
intention  to  be  drawn  from  the  other  parts  of  the  deeds ;  and  I  am 
of  opinion  that  they  are  not,  but  the  contrary.  1  think  that  the 
words,  <<  as  such  surviving  devisees  in  trast  executor  and  executrix  as 
aforesaid,"  override  the  whole  operative  parts  of  the  deeds,  and  have 
the  effect  of  confirming  them  to  the  interests  which  the  conveying 

1>arties  had,  as  trastees,  in  conformity  with  the  intention  to  be  col* 
ected  from  the  other  parts  of  the  deeds.    If,  therefore,  this  case  had 
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vested  upon  the  first  point,  to  which  I  have  referred,  I  sboald  have 
felt  no  hesitation  in  agreeing  with  the  conclasion  at  which  the  late 
Vice- Chancellor  arrived. 

But  the  more  substantial  question  in  the  case  seems  to  me  to  arise 
upon  the  second  point  to  which  I  have  adverted ;  whether  it  could 
be  competent  to  Mrs.  Blackbume,  and  those  claiming  under  her,  to 
set  up  her  interests  in  respect  of  the  jointure,  the  covenant,  and  the 
legacy,  against  the  mortgagees,  after  her  having  jpined  in  the  mort- 
gage deeds.  It  has  long  been  settled,  that  where  a  party  having  a 
charge  upon  an  estate,  encourages  or  even  permits  another  to  ad- 
vance money  upon  the  security  of  the  estate  without  giving  notice 
of  the  charge,  the  party  who  has  thus  been  encouraged,  or  permitted 
to  make  the  advance,  is  entitled  to  priority  over  the  party  who  has 
thus  encouraged  or  permitted  the  advance  to  be  made.  The  fact  of 
the  party  having  the  charge  standing  by  and  permitting  the  further 
advance  to  be  made,  without  giving  notice  of  the  charge,  is  alone 
sufficient  to  support  this  equity  on  the  part  of  the  subsequent  incum- 
brancer. The  equity  is  still  more  strong  where  the  party  having  the 
charge  has  participated  in  the  transaction  of  the  subsequent  loan,  or 
has  made  representations  leading  the  other  party  to  believe  in  the 
non-existence  of  the  prior  charge. 

There  are  many  cases  which  support  this  doctrine.  The  case  of 
Draper  v.  Borlase^  2  Vern.  370,  is,  perhaps,  the  most  apposite  to  the 
present  In  that  case,  a  Mr.  Hiil  had  lent  Borlase  2,000/.  upon  mort- 
gage of  a  manor,  and  upon  a  statute  as  a  further  security ;  and  he 
afterwards,  being  at  the  bar,  advised  a  Mr.  Ive,  on  lending  Mr.  Borlase 
another  sum  of  2,000/.  on  mortgage  of  a  different  manor,  and  pre- 
pared the  security,  and  inserted  a  covenant  that  the  estate  was  free 
from  incumbrances,  making  no  mention  of  the  statute.  It  was  held 
that  he  could  not  set  up  the  statute  against  the  incumbrance  of  Ive. 
That  case  seems  to  me,  in  principle,  to  govern,  and  in  its  circam- 
stances  to  be  much  less  strong  than  the  present^  Mrs.  Blackburne 
was  party  to  the  deeds  by  which  these  mortgages  were  created. 
Those  deeds,  upon  the  face  of  them,  appear  to  me  most  plainly  to 
import  that  she  had  no  charge  upon  the  mortgaged  estates.  The 
parts  of  the  estates  which  remain  unsold  are  to  be  reconveyed  to  Mrs. 
Hawkes's  appointment,  and  to  the  trustees  only  in  default  of  appoint- 
ment by  Mrs.  Hawkes.  All  terms  are  to  be  held  in  trust,  in  the 
first  place,  for  securing  the  mortgagees.  These  provisions  cannot, 
I  think,  be  considered  otherwise  than  as  amounting  to  a  clear  repre- 
sentation, by  Mrs.  Blackburne,  that  there  was  not,  on  her  part  at 
least,  any  prior  claim  under  the  trust. 

It  was  said  that  the  deed  recited  the  trust  for  the  pavment  of  the 
debts  and  legacies,  and  did  not  recite  that  the  debts  and  legacies  had 
been  paid,  and  that  the  mortgagees  therefore  were  put  upon  inquiry, 
and  so,  no  doubt,  they  were;  but  these  deeds  contain  Mrs.  Blackburne's 
answer  to  the  inquiry  in  the  representation  which  their  provisions 
necessarily  convey,  that  she  did  not  intend  to  set  up  any  charge  upon 
the  estate  as  against  the  mortgagees. 

If  it  could  have  been  observed  on  her  part  that  her  execution  of  the 
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I  doubted  whether  the  correspondence  and  the  drafts  might  not  rea- 
sonably be  contended  to  assist  him.  Upon  reflection,  however,  I 
think  that  to  attribute  any  weight  to  them  would  be  to  act  on  in- 
sufficient grounds,  and,  in  truth,  on  mere  conjecture.  The  conse- 
quence is,  that,  whatever  reason  Mrs.  Blackburne  may  possibly  have 
bad,  though  I  am  not  sure  that  she  had  any,  to  complain  of  some 
person  or  persons  near  to  her  or  about  her, — hard  as  the  case  may 
perhaps  be  on  that  lady  or  her  representative,  we  are  placed,  I  appre- 
hend, under  the  necessity  of  postponing  Sir  James  Stronge  to  the 
appellants. 

Turner,  L.  J.,  after  stating  the  facts  of  the  case,  said : — 

The  question  seems  to  depend  upon  two  points.  First,  whether 
the  mortgage  deeds  of  1832  and  18o5  operated  to  pass  the  interests 
which  Eleanor  Blackburne  had  in  the  testator's  estate  in  respect  of 
the  jointure,  the  covenant,  and  the  legacy ;  and  secondly,  whether, 
assuming  that  these  interests  did  not  pass  by  the  mortgage  deeds, 
but  remained  in  Mrs.  Blackburne,  it  was  competent  to  her  and  those 
claiming  under  her  to  set  them  up  against  the  mortgagees,  notwith- 
standing her  execution  of  the  mortgage  deeds. 

The  first  of  these  mortgage  deeds  is  dated  the  12th  of  June,  1832. 
(His  lordship  read  it.)  The  other  mortgage  deed  is  in  precisely  the 
same  form,  except  that,  at  the  end  of  the  parcels,  there  is  the  follow- 
ing saving.     (His  lordship  read  it.) 

Upon  examining  these  deeds,  I  am  satisfied  that  they  were  not'  in- 
tended to  operate  so  as  to  pass  the  interests  of  Eleanor  Blackburne 
in  the  testator's  estate  in  respect  of  the  jointure,  the  covenant,  and 
the  legacy.  The  reasoning  of  the  Vice-Chancellor  upon  that  part 
of  the  case  appears  to  me  to  be  conclusive ;  but,  if  it  required  farther 
support,  I  think  that  support  would  be  found  in  the  very  frame  of 
the  deeds  themselves.  No  purchaser  or  mortgagee,  intending  to 
acquire  the  beneficial  interests  of  Mrs.  Blackburne,  could,  as  I  con- 
ceive, have  been  content  to  rest  the  requisition  of  them  upon  such 
deeds  as  these.  Had  the  deeds  been  intended  to  pass  Mrs.  Black- 
burne's  beneficial  interests,  there  must  surely  have  been  some  redtal 
of  the  existence  of  such  interests,  some  clear  and  distinct  assignment 
of  them,  and  some  equity  of  redemption  reserved  to  Mrs.  Blackburne 
in  respect  of  such  assignment,  the  deeds  indicating  no  intention  on 
the  part  of  Mrs.  Bladcburne  to  give  up  her  interests  in  favor  of  Mrs. 
Hawkes.  The  case  therefore,  upon  the  first  point,  seems  to  me  to 
be  reduced  to  this,  whether  the  operative  words  of  these  deeds  are  so 
strong  as  to  compel  the  court  to  hold  that  Mrs.  Blackburne's  bene- 
ficial interests  passed  by  them,  notwithstanding  the  indication  of 
intention  to  be  drawn  from  the  other  parts  of  the  deeds ;  and  I  am 
of  opinion  that  they  are  not,  but  the  contrary.  *I  think  that  the 
words,  <^  as  such  surviving  devisees  in  trust  executor  and  executrix  as 
aforesaid,"  override  the  whole  operative  parts  of  the  deeds,  and  have 
the  efiect  of  confirming  them  to  the  interests  which  the  conveying 

1)arties  had,  as  trustees,  in  conformity  with  the  intention  to  be  col- 
ected  from  the  other  parts  of  the  deeds.    If,  therefore,  this  case  had 
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rested  upon  the  first  point,  to  which  I  have  referred,  I  should  have 
felt  no  hesitation  in  agreeing  with  the  conclasion  at  which  the  late 
Vice- Chancellor  arrived. 

But  the  more  substantial  question  in  the  case  seems  to  me  to  arise 
upon  the  second  point  to  which  I  have  adverted ;  whether  it  could 
be  competent  to  Mrs.  Blackbume,  and  those  claiming  under  her,  to 
set  up  her  intere'sts  in  respect  of  the  jointure,  the  covenant,  and  the 
legacy,  against  the  mortgagees,  after  her  having  joined  in  the  mort- 
gage deeds.  It  has  long  been  settled,  that  where  a  party  having  a 
charge  upon  an  estate,  encourages  or  even  permits  another  to  ad- 
vance money  upon  the  security  of  the  estate  without  giving  notice 
of  the  charge,  the  party  who  has  thus  been  encouraged,  or  permitted 
to  make  the  advance,  is  entitled  to  priority  over  the  party  who  has 
thus  encouraged  or  permitted  the  advance  to  be  made.  The  fact  of 
the  party  having  the  charge  standing  by  and  permitting  the  further 
advance  to  be  made,  without  giving  notice  of  the  charge,  is  alone 
sufficient  to  support  this  equity  on  the  part  of  the  subsequent  incum- 
brancer. The  equity  is  still  more  strong  where  the  party  having  the 
charge  has  participated  in  the  transaction  of  the  subsequent  loan,  or 
has  made  representations  leading  the  other  party  to  believe  in  the 
non-existence  of  the  prior  charge. 

There  are  many  cases  which  support  this  doctrine.  The  case  of 
Draper  v.  Borlase^  2  Vern.  370,  is,  perhaps,  the  most  apposite  to  the 
present  In  that  case,  a  Mr.  Hill  had  lent  Borlase  2,000/.  upon  mort- 
gage of  a  manor,  and  upon  a  statute  as  a  further  security ;  and  he 
afterwards,  being  at  the  bar,  advised  a  Mr.  Ive,  on  lending  Mr.  Borlase 
another  sum  of  2,000/.  on  mortgage  of  a  different  manor,  and  pre- 
pared the  security,  and  inserted  a  covenant  that  the  estate  was  free 
from  incumbrances,  making  no  mention  of  the  statute.  It  was  held 
that  he  could  not  set  up  the  statute  against  the  incumbrance  of  Ive. 
That  case  seems  to  me,  in  principle,  to  govern,  and  in  its  circum- 
stances to  be  much  less  strong  than  the  present.  Mrs.  Blackbunie 
was  party  to  the  deeds  by  which  these  mortgages  were  created. 
Those  deeds,  upon  the  face  of  them,  appear  to  me  most  plainly  to 
import  that  she  had  no  charge  upon  the  mortgaged  estates.  The 
parts  of  the  estates  which  remain  unsold  are  to  be  reconveyed  to  Mrs. 
Hawkes's  appointment,  and  to  the  trustees  only  in  default  of  appoint- 
ment by  Mrs.  Hawkes.  All  terms  are  to  be  held  in  trust,  in  the 
first  place,  for  securing  the  mortgagees.  These  provisions  cannot, 
I  think,  be  considered  otherwise  than  as  amounting  to  a  clear  repre- 
sentation, by  Mrs.  Blackburne,  that  there  was  not,  on  her  part  at 
least,  any  prior  claim  under  the  trust. 

It  was  said  that  the  deed  recited  the  trust  for  the  payment  of  the 
debts  and  legacies,  and  did  not  recite  that  the  debts  and  legacies  had 
been  paid,  and  that  the  mortgagees  therefore  were  put  upon  inquiry, 
and  so,  no  doubt,  they  were;  but  these  deeds  contain  Mrs.  Blackburnc's 
answer  to  the  inquiry  in  the  representation  which  their  provisions 
necessarily  convey,  that  she  did  not  intend  to  set  up  any  chatge  upon 
the  estate  as  against  the  mortgagees. 

If  it  could  have  been  observed  on  her  part  that  her  execution  of  the 
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Chief  Justice  Campbell,  when  a  verdict  was  given  in  substance  for 
the  crown,  to  the  effect  that  a  moiety  of  the  capital  required  by  the 
charter  had  not  been  paid  up,  and  that  the  corporation  had  com* 
menced  business  without  such  payment  On  a  rule  to  arrest  judgment, 
on  the  ground  that  the  declaration  did  not  show  that  the  Queen  had 
by  writing  under  the  great  seal  or  sign-manual  revoked  the  charter, 
coming  on  to  be  heard  before  the  Court  of  Queen's  Bench  in  Banco, 
the  judges  were  equally  divided,  and  the  rule  dropped ;  the  judgment 
therefore,  qtuxi  cancelletufy  was  not  arrested,  but  was  given  for  the 
crown.  1  Ellis  &  Black.  310 ;  s.  c.  18  Eng.  Rep.  167.  A  writ  of 
error  having  been  brought  against  that  judgment  into  the  Exchequer 
Chamber  on  the  22d  November,  1853,  a  majority  of  the  judges  in  the 
Exchequer  Chamber  were  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  ought  to  be  affirmed.  2  Ellis  &  Black.  568 ;  s.  c 
22  Eng.  Rep.  328. 

On  the  30th  November,  1853,  the  company  presented  a  memorial 
and  petition  to  the  Queen  in  council,  praying  that  her  Majesty,  on 
due  consideration  of  all  the  circumstances  of  that  most  unusual  case, 
would  be  pleased  to  instruct  the  Attorney- Greneral  to  enter  a  noUt 
prosequi  in  this  suit,  so  as  to  prevent  the  revocation  of  the  charter, 
and  the  consequent  interruption  or  violation  of  the  company's  exist- 
ing arrangements  and  engagements,  or  otherwise  to  grant  a  new 
charter.  The  memorial  and  petition  being  still  pending,  and  the 
prosecutor  having  taken  steps  to  perfect  the  judgment  obtained 
against  the  company,  and  to  procure  the  charter  to  be  brought  into 
the  Court  of  Chancery  to  be  cancelled,  the  petition  prayed  that  all 
further  proceedings  in  the  action  of  ^cire/acio^  jn  which  judgment 
held  been  given  for  the  crown  might  be  staged,  either  wholly  or  until 
such  time  as  the  pleasure  of  her  Majesty,  in  respect  of  the  memorial 
presented  to  her  by  the  petitioners,  was  declared. 

RoU  and  Freeling^  in  support  of  the  petition. 

The  mode  of  revocation  indicated  by  the  charter  was  an  express 
power,  and  superseded  the  implied  power  of  revocation.  It  was 
therefore  necessary,  before  any  scire  facias  issued,  that  there  should 
be  a  revocation  by  writing  under  the  great  seal,  or  by  sign-manual, 
for  the  condition  alleged  to  be  broken.  This  view  of  the  case  was 
adopted  by  two  of  the  learned  judges  in  the  Court  of  Queen's  Bench; 
1  Ellis  &  Black.  310 ;  s.  c.  18  Eng.  Rep.  167,  it  would,  therefore,  be 
a  just  exercise  of  the  Lord  ChanceUor's  authority  to  direct  the  stay 
of  proceedings  until  the  result  of  the  memorial  should  be  ascertained. 
Not  only  was  there  no  mala  fides^  but  the  directors  have  acted  under 
the  advice  of  the  very  board  which  might  be  said  to  represent  the 
sovereign,  inasmuch  as  it  was  the  department  to  which  all  such 
matters  are  referred. 

[The  Lord  Chancellor.  If  that  were  so,  it  would  follow  that  the 
board  might  at  all  times  exercise  a  power  to  prevent  a  third  party 
from  suing  out  a  scire  facias.] 

They  referred  to  Regina  v.  Neilson^  Webst  Pat.  Cas.  665,  where,  in 
the  analogous  case  of  a  patent,  the  effect  of  the  order  which  was  pro- 
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Dounced  was  virtaally  to  arrest  proceedings  in  sdre  facias;  and  to 
Regina  v.  Prosser,  11  Beav.  806,  as  to  the  authority  of  this  court  to 
control  the  Attorney-General. 

Prior  and  Roupell^  contra. 

The  judgment  of  the  Exchequer  Chamber  is  to  the  effect  that  the 
right  of  the  subject  to  sue  out  the  writ  of  scire  facias  is  not  taken 
away  by  the  power  reserved  by  the  crown  in  the  charter:  "  Non  poterit 
rex  gratiam  lacere,  cum  injuria  et  damno  aliorum."  ^  We  submit 
that,  by  that  judgment,  the  charter  was  null  and  void,  and  that  even 
the  Attorney-General  could  not  then  enter  a  nolle  prosequi  ;  that  this 
court  was  merely  ministerial,  and  that,  though  the  letters-patent  might 
remain  in  chancery,  yet  that  the  Court  of  Queen's  Bench  might  give 
judgment  that  they  be  revoked  and  cancelled.  Bynner  v.  The  Queen, 
9  (J  B.  523 ;  see  p.  560. 


The  Lord  Chancellor,  (Lord  Cranworth,)  upon  being  furnished 
with  that  authority,  observed,  —  the  judgment  of  the  Queen's  Bench 
in  Bynner  v.  The  Queen,  9  Q.  B.  523 ;  see  p.  550,  was  in  the  following 
words  :  "  That  the  said  letters-patent  be  revoked,  cancelled,  vacated, 
disallowed,  annulled,  void,  and  invalid,  and  be  altogether  had  and  held 
for  nothing,  and  also  that  the  enrolment  thereof  be  cancelled,  quashed, 
and  annulled,  and  that  the  said  letters-patent  be  restored  into  her  said 
Majesty's  Court  of  Chancery  at  Westminster  aforesaid,  there  to  be 
cancelled."  Nothing  more  could  be  done  by  the  Attorney-General 
in  this  case,  just  as  nothing  more  can  be  done  by  him  after  judgment 
in  a  criminal  prosecution  or  capital  felony.  There  can  be  no  more 
prosecution  of  a  suit  by  him  after  judgment,  which  nothing  can  affect 
but  a  writ  of  error.  The  only  reason  for  coming  here  is,  Uiat  the  en- 
rolment remains  in  this  court,  but  final  judgment  has  been  entered  up. 
With  reference  to  that  point,  the  Lord  Chief  Justice  Tindal  in  the 
case  of  Bynner  v.  The  Queen,  9  Q.  B.  623 ;  see  p.  562,  after  a  careful 
examination  of  the  authorities,  observes  :  <^  It  was  objected  that,  al- 
though this  might  be  tha  practice  where  a  final  judgment  might  be 
given  and  execution  had  thereon  in  the  Court  of  Queen's  Bench,  yet 
that  in  this  case  more  remained  to  be  done  in  the  Court  of  Chancery, 
and  which  could  not  be  done  elsewhere,  namely,  that  the  letters-pat- 
ent and  the  enrolment  thereof,  which  still  remained  in  the  Court  of 
Chancery,  are  directed  to  be  cancelled.  But  it  seems  a  sufficient 
answer  to  this  objection,  that  nothing  remains  to  be  done  in  the  Court 
of  Chancery  but  a  mere  ministerial  act  by  the  officers  of  that  court ; 
and  it  is  clear  there  is  no  difficulty  in  getting  an  exact  transcript  of 
the  record  of  the  judgment  from  the  Court  of  Queen's  Bench  to  the 
Court  of  Chancerry  by  certiorari  and  mittimus!^  I,  as  one  of  the 
judges  in  the  Exchequer  Chamber,  fully  concurred  in  that  judgment ; 
and,  in  my  opinion,  the  present  case  is  concluded  by  that  authority. 

I  have  not  the  least  hesitation  in  saying,  that  the  facts  disclosed 


1  Bracton,  cited  by  Ix)rd  Coke  in  the  8d  Institute,  Jf.  287. 
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entirely  absolve  the  gentlemen  who  simed  the  certificate  firom  all 
moral  imputation  ;  they  acted  on  the  advice  of  the  Board  of  Trade. 
The  Queen's  Bench,  however,  cannot  be  bound  because  the  petitioners 
and  the  Board  of  Trade  were  acting  under  a  common  error.  The 
application,  therefore,  for  a  stay  of  proceedings,  under  the  circum- 
Btances,  is  simply  absurd,  and,  being  entirely  unfounded,  must  be  dis- 
missed with  costs. 

On  the  3d  of  June,  the  matter  was  again  mentioned  to  the  Lord 
Chancellor,  there  being  some  doubt  as  to  whether  the  registrar,  or  the 
clerk  of  the  Petty  Bag,  or  the  Lord  Chancellor's  secretanr,  or  the 
clerk  of  the  patents,  was  the  proper  officer  to  draw  up  his  lordship's 
order. 

The  Lord  Chancellor  held  that  it  was  the  duty  of  the  derk  of  the 
Petty  Bag. 

On  the  1st  July,  Mr.  J.  V.  Prior  moved,  on  the  part  of  the  prose- 
cutor, that  the  company  be  orderecf  to  bring  in  their  letters-patent  to 
be  -cancelled.  The  Lord  Chancellor  made  the  order.  The  company 
were  thereupon  formally  called  upon  to  appear,  and,  not  appearing 
an  order  nisi  for  the  cancellation  of  the  letters-patent  was  made.  On 
the  ISth  July,  the  case  was  again  toought  before  the  Lord  Chancellcv, 
the  clerk  of  the  Petty  Bag  attending  with  the  original  charter,  and 
the  defendants,  by  their  counsel,  appearing  and  consenting,  the  seal 
was  cut  off,  and  the  enrolment  was  vacated. 


Chaffers  t;.  Bakeb. 

June  15,  1854. 

t 

Practice  —  Pro  Confesso  —  79th  Order  of  May^  1845—  Seal  Day-^ 

Term  Time. 

AlUioiieh  it  18  not  the  course  of  the  oonrt  to  hear  special  motions  on  other  days  than  those 
appointed,  yet,  as  ereir  day  in  tenn  is  a  motion  day,  a  notice  inserted  in  the  Gazette, 
under  the  79th  order  of  May,  1845,  for  taking  a  hiMpro  eonfeuo  on  a  day  in  term,  is  a 
good  notice,  notwithstanding  that  the  day  for  which  notice  is  given  is  not  a  day  r^g^ilariy 
appointed  for  motions. 

The  79th  order  of  May,  1845,  provides  as  follows :  *'  Where  any 
defendant,  who,  under  order  77,  may  be  deemed  to  have  absconded 
to  avoid,  or  to  have  refused  to  obey  the  process  of  the  court,  has  bad 
an  appearance  entered  for  him,  under  orders  29,  31,  or  32,  and  has 
not  afterwards  appeared  in  person  or  by  his  own  solicitor,  the  plain- 
tiif  may  cause  to  be  inserted  in  the  London  Gazette  a  notice,  that  on 
a  day  in  such  notice  named,  (being  not  less  than  four  weeks  after  the 
first  insertion  of  such  notice  in  the  London  Gazette,)  the  court  will 
be  moved  that  the  bill  may  be  taken  pro  confesso  against  such 
defendant ;  and  the  plaintiff  is,  upon  the  hearing  of  such  motion,  to 
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satisfy  the  court  that  snch  defendant  ought,  under  the  provisions  of 
order  77,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have  refused 
to  obey  the  process  of  the  court,  and  that  such  notice  of  motion  has 
been  inserted  in  the  London  Gazette,  at  least  once  in  every  week 
from  the  time  of  the  first  insertion  thereof  up  to  the  time  for  which 
the  said  notice  is  given;  and  the  court  being  so  satisfied,  and 
the  answer  not  having  been  filed,  may,  if  it  so  thinks  fit,  order 
the  bill  to  be  taken  pro  confesso  against  such  defendant,  either  imme- 
diately or  at  such  time  or  upon  such  Jfurther  notice  as,  under  the 
circumstances  of  the  case,  the  court  may  think  proper."  Notice  was 
given  by  the  plaintiff  that  a  motion  would  be  made  before  Vice- 
Chancellor  Kindersley,  on  the  14th  of  June,  that  the  bill  might'  be 
taken  pro  confesso^  against  two  of  the  defendants,  and  this  notice  was 
inserted  in  the  London  Gazette  of  the  12th,  19th,  and  26th  of  May, 
and  on  the  2d  of  June,  1854.  The  14th  of  June  was,  in  fact,  the  last 
day  but  one  of  Trinity  term,  the  regular  day  appointed  for  hearing 
motions  being  the  following  day.  ' 

Cooper  stated  that  he  now  moved  before  their  lordships,  at  the 
request  of  Vice- Chancellor  Kindersley,  who  expressed  a  doubt  as  to 
the  strict  propriety  of  making  the  order,  in  consequence  of  the  14th 
of  June  not  being  a  regular  day  for  hearing  motions.  His  Honor 
had  stated  that  he  entertained  no  doubt  of  the  propriety  of  the  order 
on  the  merits  of  the  case,  but  he  thought  that,  in  a  proceeding  oi  such 
a  nature,  the  opinion  of  the  higher  branch  of  the  court  had  better  be 
taken. 

Knight  Bruce,  L.  J.  Every  day  in  term  is  a  motion  day,  though 
it  is  not  the  course  of  the  court  to  hear  special  motions,  except  on 
certain  days.  Properly  speaking,  there  is  no  such  thing  as  a  seal  day 
in  term ;  that  expression  denotes  the  days  appointed  for  motions  out 
of  term.  I  am  of  opinion  that  a  notice  of  motion  for  any  day  in 
term  is  regular ;  and  if  your  other  materials  are  correct,  you  may  take 
your  order. 

Turner,  L.  J.  There  might  possibly  be  some  difi^culty  in  the 
question,  if  the  day  named  had  fallen  out  of  the  term,  but  I  see  no 
difiiculty  in  the  case  as  it  stands.  I  agree  that  the  motion  may  be 
made,  and  the  order  pro  confesso  be  taken. 
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Bolton  V.  Ridadale. 


Bolton  v.  Ridsdalb. 

May  87, 1854. 

Practice — Amendment  of  Bill -^  Procedure  Amendment  Act^  s.  S3. 

A  plaintiff  filed  his  bill,  asserting  a  legal  right,  and  at  the  hearing  he  was  ordered  to  estab- 
lish it  at  law.  Before  the  trial,  he  alleged  he  had  disooyered  circamstances  which  happened 
before  he  filed  his  bill,  bat  of  which  he  was  not  aware  when  he  iosticated  the  salt,  and 
moved  for  leave  to  amend,  nnder  the  53d  section  of  the  15  &  16  Vict.  c.  66.  The  coait, 
overraling  a  decision  of  one  of  the  Vice-Chancellors,  gave  leave  to  amend. 

The  bill  in  this  case  was  filed  in  May,  1852,  for  the  parpose  oC 
establishing  the  plaintiffs  right  to  certain  tin  boands  in  the  county  of 
Cornwall,  upon  which  he  alleged  that  the  defendants  were  over-woiic- 
ing.  He  moved  for  an  injunction,  and  thereupon  he  was  ordered  to 
establish  his  right  at  law.  The  trial  took  place  at  Bristol,  but  the 
jury  not  being  able  to  agree,  they  were  discharged,  and  a  new  trial 
was  directed.  Before  the  time  for  the  second  trial,  the  plaintiff 
moved,  before  the  Vice-Chancellor  Stuart,  for  leave  to  amend  his  bilL 
By  his  affidavit,  in  support  of  the  motion  on  that  occasion,  he  swore 
that  in  January,  1854,  he  first  became  aware  that  a  bill  had  been  filed 
by  one  Mr.  C.  K.  BuUman  and  others,  shareholders  in  the  Neath  Con- 
solidated Mining  Company,  against  Mr.  W.  M.  Thomas  and  others, 
from  which  suit  he,  the  plaintiff,  was  enabled  to  discover  certain  factS| 
of  which  he  was  before  ignorant,  material  to  his  case,  and  which, 
when  introduced  by  the  amendments  he  proposed  in  his  bill,  would 
show  that  the  defendants  were  precluded  from  disputing  his  title,  and 
so  render  the  trial  at  law  wholly  unnecessary.  The  Vioe-Chancellor 
refused  leave  to  amend,  and  the  plaintiff  appealed. 

Raschf  for  the  appeal,  stated  that  the  time  for  amending,  under  the 
67th  and  68th  orders  of  May,  1845,  was  past,  and  that  the  application 
was  founded  on  the  53d  section  of  the  Procedure  Amendment  Act, 
which  gave  leave  to  amend  by  the  introduction  into  the  original  bill 
of  facts  occurring  after  the  institution  of  the  suit.  The  Vice-Chan- 
cellor  was  of  opinion  that,  as  the  facts  in  this  case  did  not  occur  after 
the  institution  of  the  suit,  but  were  only  discovered  after  that  time, 
the  section  did  not  apply. 

Palmer  J  for  the  respondents,  supported  the  order  of  the  court  below, 
insisting  that  the  plaintiff  had  not  shown  sufficient  cause  to  induce  the 
court  to  grant  the  indulgence  he  asked,  and  the  more  especially  as  he 
had  not  sworn  that  the  alleged  facts  in  BuUman  r.  Thomas  could  not, 
with  reasonable  diligence,  have  been  ascertained. 

Their  lordships  were  of  opinion  that  the  application  was  reason- 
able, and  that  the  Vice-Chancellor's  order  must  be  discharged  ;  they, 
however,  required  the  plaintiff  to  give  an  undertaking  to  prosecute 
the  suit  with  due  diligence  after  the  bill  was  amended,  which  must 
be  done  within  four  days. 
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Ez  parte  Turner  ;  &  re  Botle. 

July  7  and  8, 1854. 

Solicitor's  Bill  —  P(i,yment  —  Taxation  —  fecial   Circumstances  — 

Overcharge. 

A  flolidtor  delivered  his  bill  to  his  client,  and  by  letter  informed  him  that  payment  might  be 
postponed  tf  taxation  were  intended.  The  client  gave  the  solicitor  secority  for  the  bill, 
bnt  no  money  was  paid  in  respect  of  it :  — 

Edd,  that  this  was  payment  within  the  meaning  of  the  41st  section  of  the  6  &  7  Vict,  c  73, 
(the  attorneys  and  solidtors  act.) 

The  client  joined  in  the  transfer  of  the  secority  so  given,  and  in  the  commencement  of  other 
matters  employed  the  same  solidtpr,  and  in  their  completion  employed  another  solicitor, 
and  paid  the  second  bill  of  costs :  — 

Hdd,  that  these  were  not  special  drcamstanoes  to  justify  the  taxation  of  the  bill  of  costs. 

Unless  overchaige  amount  to  frand,  the  court  wiU  not  refer  bills  of  costs  for  taxation  after 
payment. 

This  petition  was  originally  heard  before  Vice-Chancellor  Stnart, 
who  had  directed  the  taxation  of  certain  bills  of  costs. 

The  petition  was  presented  by  Mr.  "Turner,  who  described  himself 
as  a  land  ag^t,  praying  the  taxation  of  three  bills  of  costs,  delivered 
to  him  by  Mr.  Charles  Boyle,  a  solicitor,  for  business  done,  one  for 
450^,  a  second  for  1802.,  both  of  which  had  been  settled,  the  first  by  a 
security,  the  second  by  actual  payment,  and  a  third  bill  for  191/. 
which  had  not  been  settled  or  paid.  The  business  transacted  related 
to  the  buying  and  selling  of  estates,  in  which  Mr.  Turner  was  en- 
gaged and  in  which  Mr,  Boyle  was  employed  as  solicitor.  The  detail 
of  the  circumstances  under  which  the  security  was  given  for  the  first 
bill,  and  under  which  the  second  was  paid,  will  be  fdund  fully  set 
forth  in  the  judgment,  and  may  be  more  conveniently  referred  to 
there.  The  main  argument  offered  to  the  court,  both  before  the  Vice- 
Cbancellor  and  on  the  appeal,  on  behalf  of  Mr.  Turner,  the  petitioner, 
was,  that  the  giving  security  for  the  4502.  bill  did  not  amount  to  pay- 
ment within  the  meaning  of  the  41st  section  of  the  statute  6  &  7 
Vict  c.  73,  inasmuch  as  no  money  passed  from  the  client  to  the  solic- 
itor; and  further,  that  there  was  undue  pressure  exercised  by  the 
solicitor  over  his  client ;  and  also  that  the  bills  contained  overcharges, 
such  as  sums  of  money  charged  as  bonus  on  particular  business  trans- 
actions not  authorized  by  the  usage  of  solicitors. 

The  cases  of  Barwell  v.  Brooks,  8  Beav.  121 ;  In  re  Whitcombe,  Ibid. 
140 ;  Ex  parte  WilkinsotSj  2  Coll.  C.  C.  92 ;  In  re  Browne j  2  De  G. 
M.  &  G.  322,  and  In  re  Dearden,  23  Law  J.  IL  (n.  s.)  Exch.  14 ; 
8.  c.  24  Eng.  Ilep.  488,  were  cited  and  commented  on. 

The  Vice-Chancellor  having  ordered  the  three  bills  to  be  taxed,  Mr. 
Boyle  appealed  as  to  the  first  two. 

Matins  and  Selwyn^  for  the  appellant. 
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Bacon  and  Speedy  for  the  petitioner,  the  respondent 

Turner,  L.  J.  The  order  of  the  Vice-Chancellor  directed  the  taxa- 
tion of  a  bill  of  costs  for  191/.,  which  had  not  been  paid,  and  respect- 
ing which  there  is  no  question ;  and  also  the  taxation  of  two  other 
biUs  which  have  been  paid,  and  which  form  the  subject  of  the  appeal 
The  two  bills  amount,  the  one  to  about  450/.,  and  the  other  to  about 
180/.  I  shall  consider  them  separately.  The  words  of  the  41st  clause 
of  the  statute  are  as  follows :  <<  That  the  payment  of  any  such  bill 
shall  in  no  case  preclude  the  court  or  judge  to  whom  application  shaU 
be  made,  from  referring  such  bill  for  taxation,  if  the  special  circum- 
stances of  the  case  shall,  in  the  opinion  of  such  court  or  judge,  ap- 
pear to  require  the  same."  In  fact,  the  payment  of  a  bill  does  pre- 
clude taxation,  unless  there  are  some  special  circumstances ;  and  in 
every  case,  therefore,  it  is  necessary  to  inquire  whether  there  have 
been  special  circumstances,  and  whethel:  those  circumstances  are 
sufficient  to  require  the  interference  of  the  court.  In  the  present  case 
the  circumstances  are  somewhat  peculiar.  It  appears  that  Mr. 
Turner  had,  some  time  previous  to  August,  1853,  become  the  pur- 
chaser of  an  estate  for  4,500/.,  and  not  having  money  sufficient  to 
complete  the  purchase,  he  proposed  to  raise  4,000/.  on  mortgage, 
and  Mr.  Boyle  was  employed  by  him  as  his  solicitor  both  in  the 
purchase  and  in  the  mortgage.  *  It  appears  that  Boyle  claimed  against 
Turner  the  sum  of  100/.,  which  was  afterwards  increasfed  to  350/1,  as 
a  bonus  for  conducting  this  transaction ;  and  if  this  question  had  de- 
pended on  the  propriety  of  this  bonus,  it  might  have  been  a  serioua 
question  whether  such  a  charge  could  be  supported.  I  desire,  there- 
fore, that  no  observations  that  I  shall  make  may  be  understood  as 
giving  a  sanction  to  a  bonus  of  this  kind.  But  the  question  here  is, 
whether,  after  having  paid  the  bill,  the  client  has  a  right  to  have  it 
taxed.  On  the  12th  of  August,  1853,  the  transaction  relating  to  the  pur- 
chase and  the  mortgage  for  4,000/.  was  completed,  and  after  the  com- 
pletion of  this  transaction,  Boyle  delivered  a  bill  of  costs  amounting 
to  450/.  The  sale  and  mortgage  then  having  been  completed  and 
the  bill  delivered.  Turner  was  required  to  execute  a  mortgage  for 
1,000/.  to  Boyle,  which  sum  was  partly  composed  of  the  previous 
transaction  and  the  bonus  of  250/.,  and  partly  of  a  sum  advanced  by 
Boyle  in  the  course  of  business  for  the  payment  of  the  deposit  on  the 
purchase.  But  as  these  sums  did  not  together  amount  to  the  sum 
proposed  to  be  secured,  a  balance  was  declared  due  to  Turner  of  82/., 
or  thereabouts.  On  the  15th  of  October,  (the  security  for  the  l,000iL 
having  been  given  in  August,)  the  balance  of  82/.  was  paid  to  Tur- 
ner. The  matter  seems  to  have  rested  there  till  the  25th  of  August, 
1853,  at  which  period,  other  transactions  having  taken  place,  Boyle's 
mortgage  was  Isransferred,  with  Turner^s  concurrence,  to  a  third  per- 
son, and  Boyle  received  payment  of  his  debt  This  completes  the 
transaction  of  the  bill  for  450/.  After  the  mortgage  of  1853,  it  ap- 
pears that  Turner,  who  had  effected  several  other  mortgages  on  his 
estates,  was  advised  to  amalgamate  them,  and  he,  therefore,  applied 
to  Boyle  to  assist  him  in  raising  4,600/.  to  pay  the  existing  mort- 
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gages,  and  ia  selling  one  of  his  estates,  called  Crier's  Farm,  for  the 
same  purpose.  The  transaction  proceeded  solely  between  Turner 
and  Boyle  until  the  month  of  February,  1854,  at  which  time  disputes 
first  arose  as  to  Boyle's  bills  of  costs,  and  Turner  applied  to  Mr.  Do- 
ver to  act  as  his  solicitor,  but  consented  that  Boyle  should  continue 
to  manage  the  business  in  which  he  was  then  engaged  until  its  com- 
pletion. This  business  was  completed  on  the  25th  of  February ;  and 
in  the  mean  time,  on  the  18th  of  January,  Boyle  had  delivered  his 
second  bill  of  costs  for  180/. ;  but  this  was  not  paid  until  some  time 
afterwards,  namely,  on  the  8th  of  March,  when  it  was  paid  out  of  the 
money  that  was  raised  by  the  mortgage  and  the  sale  of  Crier's  Farm. 
No  further  steps  were  taken  until  the  17th  of  May,  when  Turner  ob- 
tained an  order  to  tax  both  these  bills.  The  question  now  is,  whether 
the  facts  which  I  have  detailed  are  such  special  circumstances  as  to 
justify  this  order.  In  the  first  place,  the  bill  for  450Z.  seems  to  me 
to  be  beyond  all  question.  Here  is  a  security  for  1,000/.,  in  which 
is  includecf  450/.  for  the  amount  of  this  bill,  and  this  security  was 
paid  off  when  the  mortgage  was  transferred  on  the  25th  of  August 
But  if  it  had  not  been  paid  off,  I  do  not  think  that  where  there  has 
been  a  delivery  of  a  bill  and  a  security  given  for  the  amount,  it  is 
necessary  to  show  that  there  has  actually  been  money  handed  over. 
In  the  present  case,  however,  there  is  something  more,  for  the  settle- 
ment was  ratified  by  the  acceptance  by  Turner  of  the  balance  of  82/. 
And  not  only  this,  but  the  mortgage  was  dealt  with  as  a  valid  mort- 
gage, and  transferred,  with  Turner's  concurrence,  to  a  stranger.  Sure- 
ly, when  a  man  has  not  only  settled  a  bill,  but  executed  a  s.ecurity, 
and  has  allowed  it  to  be  dealt  'Arith,  such  a  bill  cannot  be  afterwards 
referred  for  taxation,  unless  on  the  ground  of  pressure  or  improper 
influence,  entitling  him  to  say  that  he  was  not  a  free  agent  What 
circumstances  were  there  of  that  nature  in  the  present  case  ?  Turner 
was  in  the  hands  of  another  solicitor,  and,  without  adverting  to  the 
rest  of  the  correspondence  between  the  parties,  it  will  be  sufhcient  to 
refer  to  the  letter  firom  Boyle  to  Turner  of  the  21st  of  February,  in 
which  he  says  he  declines  to  take  any  thing  off  the  bill  of  costs,  but 
added,  that  if  he  (Turner)  wished  to  postpone  the  settlement  of  the 
bill  for  the  purpose  of  taxation,  he  (Boyle)  would  consent,  but  that 
he  wished  to  press  upon  him  (Turner)  the  necessity  of  having  the  bill 
taxed  before  payment,  if  at  all,  as  it  would  be  more  difficult  to  ac- 
complish that  object  afterwards.  Mr.  Boyle  might  have  added,  that 
the  difficulty  would  be  increased  by  the  fact  of  his  client  having  had 
the  assistance  of  another  solicitor.  This  letter  is  clear  notice  to  Tur- 
ner that,  if  he  paid  the  bill  of  costs,  such  payment  would  be  set  up 
against  him  as  being  a  payment  not  made  under  pressure,  but  after 
the  offer  of  an  opportunity  for  taxation.  Surely,  it  is  a  little  too 
much  to  say  that  after  this  the  bill  is  still  to  be  kept  open.  I  think, 
therefore,  that  the  same  observations  apply  to  this  bill  as  to  the  bill 
for  450/.,  and  that  there  are  no  special  circumstances  which  will  jus- 
tify the  order  for  taxation ;  in  short,  that  the  parties  ought  not  to 
be  allowed,  in  cases  of  taxation,  any  more  than  in  other  transactions, 

to  play  fast  and  loose  with  their  solicitors,  as  has  been  attempted  to 

47. 
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be  done  in  the  present  instance.  But  it  is  said  that  there  are  over- 
charges from  which  the  client  ought  to  be  relieved.  If  overcharges 
are  effected  by  fraud  they  will  not  stand  in  equity  any  more  than  any 
other  fraudulent  transactions. 

What  are  the  charges  complained  of  here?  The  first  is  a  charge 
of  15Z.  for  a  negotiation  in  respect  of  which  it  is  alleged  Boyle  had 
agreed  to  make  no  charge.  If  the  matter  stood  there,  there  might 
have  been  a  question  raised  on  this  charge ;  but  it  appears  that  on 
the  settlement  of  the  mortgage,  the  item  of  15/.  was  mentioned,  and 
Boyle  then  said  that  the  business  had  been  a  very  troublesome  one, 
and  that  the  charge  ought  to  be  allowed,  and  the  objection  was  there- 
upon withdrawn.  There  was,  in  fact,  a  new  agreement  upon  the  sub- 
ject. The  next  items  are  certain  charges  for  business  which,  it  is 
alleged,  were  covered  by  the  bonus  of  250/.  There  is  no  evidence  of 
this;  and  in  the  absence  of  evidence,  the  fact  of  the  client  having  paid 
the  bill  must  be  conclusive  against  him.  Then,  there  is  a  charge  for 
copies  of  abstracts  which  ought  not  to  have  been  made,  or  if  made, 
ought  not  to  have  been  paid  for  by  the  client ;  but  why  this  ought 
not  to  have  been  does  not  appear.  It  is  also  complained  that  there 
are  240  letters  charged  for  in  one  year;  but  it  is  impossible  to  say 
whether  the  circumstances  may  not  have  justified  this  number  of  let- 
ters. On  the  whole,  I  am  of  opinion  that  ^^^  alleged  overcharges  are 
not  of  that  description  which  renders  it  necessary  to  open  a  bill  which 
had  been  paid ;  that  they  do  not,  in  fact,  amount  to  fraud.  The 
case  of  the  petitioner  entirelv  fails  as  to  the  special  circumstances,  and 
the  taxation  of  these  two  bins  must  be  refused. 

Knight  Bruce,  L.  J.  It  appears  to  me  that  those  bills  were  paid 
by  the  client  with  full  time  and  opportunity  for  consideration,  without 
pressure,  and  with  the  assistance  of  another  solicitor ; '  and  that, 
whether  there  are  overcharges  or  not,  they  cannot  be  called  gross 
overcharges.  The  petition  for  the  taxation  of  these  bills  ought,  there- 
fore, to  have  been  dismissed  with  costs.  There  will  be  no  costs  of 
the  appeal. 


Vincent  v.  Godson. 

April  29,  and  May  8, 1854. 

AdminisiraUon  of  Estate  —  SpeciaUy  Creditor  —  Rent  —  Relation  of 
Landlord  and  Tenant  —  Lands  out  of  the  Jurisdiction. 

By  aa  instramont  in  writing,  operating  as  an  agreement  for  and  not  as  a  lease,  A  agreed  lo 
take,  and  B  to  grant,  a  lease  of  a  sojzar  estate  in  Jamaica,  for  a  certain  term  of  years,  aft 
a  certain  rent  A  died  indebted  to  S,  in  respect  of  this  rent  In  a  creditors'  snit,  insti- 
tated  in  the  Coort  of  Chancery  in  England  for  the  administration  of  the  estate  of  A:  — 

Bdd^  afifirmittg  the  decision  of  the  coart  below,  that  B  was  not  entitled  to  rank  as  a  spedalty 
creditor  in  respect  of  such  rent 

Bent  due  ranks  as  a  specialty  debt  where  the  relation  of  landlord  and  tenant  exists  in  respect 
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of  lands  within  tha  jnrisdiction ;  and  that,  whether  the  demise  be  bv  writine  or  upon  a 
constructire  tenancj  from  year  to  year.    Bat  the  doctrine  being  toonded  m  privity  of 
estate,  will  not  apply  where  the  lands,  the  subject  of  the  demise,  are  out  of  the  jurisdiction. 

This  was  an  appeal  from  the  decision  of  Stuart,  V.  C,  allowing 
exceptions  to  the  Master's  report  of  a  specialty  debt,  reported  22  Law 
J.  Rep.  (n.  s.)  Chanc.  747 ;  s.  c.  17  Eng.  Sep.  271. 

Matins  and  Renshaw^  for  Lord  Ward,  the  appellant 

Swanston  and  Goodeve^  in  support  of  the  order  below. 

The  following  additional  cases  were  cited :  Oage  v.  Acton^  Comb. 
67 ;  Clayton  v.  Blakey^  8  Term  Rep.  3 ;  Thunder  v.  Belcher y  3  East, 
449  ;  Chapman  v.  Towner^  6  Mee.  &  W.  100 ;  Brashier  v.  Jackson^ 
Ibid.  549 ;  Kniffht  v.  BeneUy  3  Bing.  361 ;  Dunk  v.  Bmier,  5  B.  & 
Aid.  322;  The  Earl  of  Winchehea  v.  GarreUy,  2  Keen,  293. 

The  Lord  Chancellor,  (Lord  Cranworth.)  In  this  case  there 
are  two  questions  involved :  first,  what  would  have  been  tiie  result  if 
the  land  bad  been  in  England;  and,secondly,  how  far,  if  at  all,  that 
result  is  varied  by  the  fact  of  the  lands  being  in  Jamaica.  Now,  as 
respects  lands  in  England,  there  are  some  propositions  which  may  be 
stated  as  free  from  doubt.  First,  that  where  the  relation  of  landlord 
and  tenant  exists,  whether  the  holding  is  upon  a  lease  in  writing,  ot 
upon  a  parol  lease,  or  upon  a  constructive  yearly  tenancy,  rent  due  is 
a  debt  which  ranks  in  the  administration  of  assets  as  a  specialty  debt 
This  may  probably  have  originated  from  the  fact  that  those  who  made 
the  law  were,  for  the  greater  part,  recipients  of  rent ;  or  it  may  have  orig- 
inated firoQi  this  — tbat^in  a  sense,  rent  was  charged  upon  the  land 
by  the  right  of  distress.  It  was  not,  however,  confined  to  cases  where 
the  right  to  distrain  remained,  because  it  existed  even  when  the  ten- 
ancy was  at  an  end.  This  doctrine,  at  all  events,  has  always  been  a 
part  of  the  common  law.  Supposing,  then,'  the  lands  to  have  been 
in  England,  the  only  question  is,  .whether  there  was  or  was  not  such 
a  holding  as  constituted  the  relation  of  landlord  and  tenant;  and  this 
depends  upon  the  effect  of  the  agreement,  the  subsequent  possession, 
and  the  admission  of  Mr.  Godson,  a^  stated  in  the  affidavit  of  Mr. 
Benbow,  who  was  the  agent  of  Lord  Ward.  The  agreement  was  an 
agreement  for  a  lease  not  amounting  to  an  actual  demise ;  and  the 
execution  of  that  agreement  could  not  be  held  to  constitute  the  rela- 
tion of  landlord  and  tenant  On  the  1st  of  December,  1847,  Mr. 
Godson  entered  into  possession  of  the  land,  but  even  that  was  not 
sufficient  to  constitute  the  relation  of  landlord  and  tenant  By  a  fa- 
miliar doctrine  of  law,  where  a  person  enters  on  possession  of  land 
in  contemplation  of  a  lease  to  be  granted,  circumstances  of  conduct 
may  create  the  relation  of  landlord  and  tenant  for  temporary  jpor- 
poses.  An  agreement  for  a  lease  and  a  consequent  entry  on  the  land 
are  not  by  themselves  sufficient  for  the  purpose,  but  there  must  be 
something,  as  payment  of  rent,  to  show  that  a  tenancy  was  intended 
and  so  far  carried  into  effect    Actual  payment  of  rent  is  not  esaen- 
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tial,  though  that  perhaps  is  the  clearest  proof;  bat  the  case  of  Cox  v. 
Bent^  5  Bing.  185,  shows,  and  I  think  upon  very  intelligible  grounds, 
that  actual  payment  of  rent  is  not  essential.  The  question  here  is  a 
question  of  evidence,  whether  there  is  any  thing  equivalent  to  the  pay- 
ment of  rent  in  this  case.  Is  the  admission  of  Mr.  Godson,  depos^ 
to  in  the  affidavit,  sufficient  for  the  purpose  ?  If  the  deponent  had 
been  under  personal  examination,  and  bad  said : ''  After  the  expira- 
tion of  a  year  I  met  Mr.  Godson,  and  he  said,  ^  This  rent  is  due,  and 
I  shall  be  glad  of  time,  as  it  is  not  convenient  to  me  to  pay  it  now;^ " 
that  I  should  have  considered  sufficient  evidence  of  a  yearly  tenancy 
until  the  lease  was  completed ;  or  even  if  at  the  end  of  half  a  year 
Mr.  Godson  had  said  to  Mr.  Benbow :  "  At  the  end  of  the  year  the 
rent  will  be  due,  and  I  shall  be  able  to  pay  it ; "  that  would  have  come 
to  the  same  thing.  But  here  there  is  no  such  admission  as  to  satisfy 
me  that  the  parties  must  have  been  speaking  of  the  same  rent.  If 
my  judgment  had  turned  on  this  alone,  I  should  have  been  of  opin- 
ion that  justice  required  me  to  institute  soma  further  inquiry ;  but 
such  is  not  the  case. 

The  appellant  has  to  maintain  a  further  proposition  -—  that  this 
doctrine,  holding  as  it  does  in  the  case  of  lands  in  England,  holds 
also  in  the  case  of  lands  in  Jamaica.  Now,  I  have  not  the  least  doubt 
that  the  Vice-Chancellor  was  perfectly  right  in  his  view,  that  the  doc- 
trine does  not  apply  to  the  case  of  lands  in  Jamaica,  or  to  any  lands 
out  of  the  jurisdiction  of  these  courts.  The  doctrine,  however  ex- 
plained, arises  clearly  out  of  privity  of  estate,  a  doctrine  connected 
with  the  old  feudal  tenure.  In  the  case  of  lessor  and  lessee  there  is 
privity  of  estate,  and  further,  there  is  privity  of  contract  also ;  there- 
fore, in  an  action  between  lessor  and  lessee  there  is  privity  of  estate, 
whether  the  right  arises  from  privity  of  estate  or  of  contract,  though 
it  may  sometimes  be  tested  in  this  way,  that  if  it  arises  out  of  priv- 
ity  of  estate  the  venue  is  local ;  but  that  the  doctrine  in  question  bad 
its  origin  in  privity  of  estate  is  manifest  from  this,  that  no  specialty 
debt  is  created  by  rent  recoverable  in  an  action  for  use  and  occupa- 
tion where  there  is  merely  privity  of  contract.  Suppose,  for  instance, 
the  case  of  a  tenant  per  autre  vie  continuing  his  occupation  after  the 
determination  of  the  tenancy.  In  such  a  case  there  is  no  relation  of 
landlord  and  tenant,  except  and  until  terms  have  been  agreed  upon, 
and  the  rent  consequently  can  only  be  recovered  by  an  action  for  use 
and  occupation ;  and  the  right  to  recover  such  rent  by  way  of  com- 
pensation for  occupation  was  never  considered  to  constitute  a  spe- 
cialty debt.  Now  the  doctrine  being  clearly  an  incident  upon  the 
privity  of  estate,  this  seems  to  decide  the  case  completely,  for  it  is 
impossible  in  this  country  to  maintain  an  action  arising  out  of  priv- 
itv  of  estate  in  lands  in  another  country.  Barker  v.  Damerj  C^th. 
182.  That  case  shows  that  an  action  of  debt  for  rent  against  the 
assignee  of  a  term  is  local,  for  the  privity  of  contract  is  preserved  to 
the  assignee  of  the  reversion  by  the  statute  of  Hen.  VIII.  That  seems 
to  settle  the  question.  No  doubt,  a  landlord  in  England  may  main- 
tain an  action  for  rent  due  in  Jamaica,  but  that  is  on  the  contract. 
The  judgment  of  the  Vice-Cbancellor  is  perfectly  right,  and  the  ap- 
peal must  be  dismissed,  with  costs. 
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Hart  v.  Clarke. 

NoTember  11  and  IS,  and  December  SI,  1854. 

Company '^CosUbook  System — Forfeiture  of  Shares — Partnership — 
Dissolution^^Bights  of  Retiring  Partner ^^'Laches — Legal  Estate. 

A  lease  of  a  mine  was  made  to  A.  B.  and  two  other  persons,  co-adyentarers,  who  agreed  to 
work  it  upon  the  cost-book  system.  Calls  were  made  which  A.  B.  did  not  pay,  and  his 
co-ad  venturers  declared  his  shares  forfeited.  A.  B.  had  not  abandoned  his  right,  but  after 
three  years  he  filed  a  bill,  praying  a  dissolution  of  the  partnership  and  for  an  account :  — 

Hddf  (affirming  a  decree  of  the  Master  of  the  Rolls)  that  there  is  no  custom  in  mines  worked 
on  the  cost-book  system  to  forfeit  shares  for  non-payment  of  calls  without  a  special  stipu- 
lation :  — 

Held,  also,  (reversing  the  decree  of  the  court  below,)  that  the  partnership  was  not  determined 
at  the  tinte  of  the  declaration  of  forfeiture,  and  that  the  plaintiff  was  entitled  to  an  account, 
and  to  the  appointment  of  a  manager  and  receiver,  and  that,  the  plaintiff  having  a  legal 
interest  in  the  mine,  it  could  not  be  affected  by  the  acts  of  his  partners. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls.  Thomas 
Hart,  by  an  agreement  dated  the  14tb  of  November^  1848,  in  considera- 
tion of  1,100/.  purchased  the  interest  of  Mr.  William  Clements,  under 
a  take-note  from  Genercd  Wyndham,  in  the  Goldscope  and  Uthwaite 
Mines,  in  the  manor  of  Braithwaite  and  Coledale,  in  the  county  of 
Northumberland.  This  purchase  was  made  by  Hart,  on  behalf  of 
himself,  Andrew  Clark,  Charles  N.  P.  Chapman,  and  George  William 
Horn.  On  the  18th  of  the  same  month  these  four  persons  met,  and 
the  following  resolutions  were  passed  and  entered  in  the  cost-book ; 
the  purchase  by  Hart,  on  behalf  of  himself  and  the  other  co-adven- 
turers, being  adopted :  "  That  the  agreement  of  the  14th  of  Nov- 
ember, 1848,  be  confirmed.  That  these  mines  beiivorked  on  the  cost- 
book  system,  as  recognized  in  Cornwall,  or  such  other  system  as  the 
directors  hereafter  named  shall  deem  expedient.  That  meetings  be 
held  monthly,  and  that  three  directors  do  form  a  quorum ;  that,  where 
occasion  requires,  the  chairman  shall  have  a  casting  vote ;  provided 
always,  that,  where  four  proprietors  are  present,  and  the  chairman 
exercises  his  privilege  of  giving  a  casting  vote,  the  subject  so  decided 
shall  be  confirmed  at  a  meeting,  which  shall  be  called  specially  for 
that  purpose.  That  this  society  be  called  <  The  Goldscope  Mining 
Conjpany ;'  that  the  sum  of  1,500/.  be  raised,  in  six  shares  of  250/. 
each,  payable  by  instalments,  the  said  number  of  shares  being  agreed 
to  be  held  as  follows :  Mr.  A.  Clark,  two  shares ;  Mr.  C.  N.  P. 
jChapman,  two  shares;  Mr.  G.  W.  Horn,  one  share;  Mr.  T.  Hart 
the  plaintiff,  one  share.  That  an  instalment  of  50/.  per  share  be 
now  made,  payable  at  Messrs.  Willis  and  Co.,  to  the  credit  of  the 
Goldscope  Mining  Company.  That  all  checks,  on  behalf  of  this 
company,  shall  be  drawn  at  a  meeting  of  the  committee,  and  be 
signed  by  two  of  the  directors  present.  That  Mr.  Hart  be  appointed 
manager,  to  act  gratuitously,  under  the  direction  of  the  committee, 
until  the  funds  shl3l  exhibit  an  actual  profit  to  the  company  of  1,000/., 
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from  which  time  Mr.  Harf  s  services  shall  be  paid  for  at  the  rate  of 
100/.  per  annum." 

On  the  12th  of  January,  1849,  Horn  withdrew  from  the  company, 
and  an  entry  was  made  in  the  cost-book  as  follows:  "12th  of 
January,  1849,  Wbr.  G.  W.  Horn  having  signified  his  intention  to 
withdraw  from  this  company,  it  was  resolved  that  the  one  sixth  share 
in  the  Goldscope  Mining  Company,  late  in  the  possession  of  Mr. 
Horn,  be  taken  by  Messrs.  Clarke,  Chapman,  and  Hart^  in  the  pro- 
portion of  one  third  to  each  proprietor.  We,  the  undersigned,  hereby 
agree  to  fulfil  the  conditions  before  recited,  but  limit  our  responsi- 
bility for  payment  of  costs,  as  also  our  claims  to  advantage,  to  the 
extent  of  the  number  of  shares  held  by  us  in  the  Goldscope  Mining 
Company,  according  to  the  principles  of  the  cost-book  system,  as 
recognized  in  Cornwall  and  Devonshire." 

On  the  26th  of  February,  1849,  a  lease  was  granted  of  the  property, 
by  General  Wyndham,  to  Hart,  Clarke,  and  Chapman,  for  the  term 
of  twenty-one  years,  under  and  subject  to  certain  rents,  royalties,  and 
covenants.  The  mines  were  managed  by  Hart,  in  pursuance  of  the 
agreement,  until  November,  1849,  up  to  which  time  2,500/.  had  been 
expended  on  the  works ;  and  further  capital  being  required,  a  call 
was  made  which  Hart  could  not  pay,  and  Clarke  obtained  possession 
of  the  works,  and  assumed  the  management  of  them  to  the  total 
exclusion  of  Hart,  and  so  continued  down  to  the  commencement  of 
the  suit 

A  correspondence  ensued  between  the  parties,  and  was  continued 
both  before  and  after  the  31st  of  May,  1850,  on  which  day  a  meetinfi^ 
of  the  adventurers,  other  than  Hart,  was  held,  and  it  was  resoly^ 
that  Hart's  shares  in  the  adventure  should  be,  and  were  then,  forfeited, 
but  no  entry  was  made  of  that  proceeding  in  the  cost-book.  The 
before-mentioned  correspondence  was  considered,  both  in  the  court 
below  and  here,  n«t  to  amount  to  an  abandonment  by  Hart  of  his 
rights  as  a  partner,  and  need  not  be  further  stated  in  this  report 

The  mine  was  worked,  after  the  exclusion  of  Hart,  up  to  the  31st 
of  December,  1851,  by  Clarke  and  Chapman,  at  whi6h  time  the 
excess  of  expenditure  over  returns,  from  the  commencement  of  the 
undertaking,  was  between  SftOOL  and  4,000/.  Chapman  then  retired 
from  the  concern,  on  the  terms  of  having  two  thirds  of  any  future 
profits  applied  in  recompensing  him  for  what  he  had  advanced,  after 
which  his  interest  was  to  cease ;  and  a  memorandum  was  entered  in 
the  cost-book,  dated  the  3l8t  of  December,  1851,  reciting  that  JIart 
had  refused  all  further  payment  after  the  31st  of  October,  1849,  and 
that,  on  the  31st  of  May,  1850,  his  shares  were  forfeited,  and  agree- 
ing that  Clarke  should  carry  on  the  mine  on  his  own  account,  and 
that  Chapman  should  retire  on  these  terms. 

On  the  27th  of  August,  1853,  Hart  filed  his  bill  against  Clarke 
and  Chapman,  praying  a  dissolution  of  the  partnership  and  an 
account ;  that  the  property  might  be  realized,  and  the  afiairs  of  the 
copartnership  wound  up  under  the  direction  of  the  court ;  and  that, 
in  the  mean  time,  .a  receiver  and  manager  might  be  appointed. 

Evidence  was  gone  into  on  both  sides,  as  well  upon  the  question 
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whether  the  plaintiff  had,  or  had  not,  wholly  relinquished  his  right  to 
the  share  he  had  in  the  partnership,  as  upon  the  castom  of  the  cost- 
book  system  to  forfeit  shares.  The  court  below  considered  that  there 
had  been  no  abandonment,  by  the  plaintiff,  of  his  right;  but  the 
Court  of  Appeal  did  not  coincide  in  that  opinion.  It  is  not,  how- 
ever, thought  necessary  to  state,  in  this  report,  the  evidence  upon  that 
point,  and,  therefore,  the  testimony  is  confined  to  the  other  question, 
and  will  be  found  below.^ 


^  The  following  is  the  evidence  for  the  plaintiff,  which  was  given  in  answer  to  that 
taken  for  the  defendants,  but  is  here  placed  first  in  order ;  I,  John  Taylor  the  elder, 
have  for  the  last  fifty-five  years  been  extensively  engaged  in  the  working  of  mines, 
and  had  the  management  of  very  many  mines  in  Cornwall,  Devonshire,  and  Wales, 
and  odier  parts  of  me  kingdom.  2.  I,  John  Taylor  tiie  younger,  have  also  been  exten- 
sively engaged  in  the  management  of  very  many  mines  for  the  last  twenty-five  years. 
8.  We  are  well  acqusunted  with  the  true  usaee  and  practices  of  mines  work^  upon 
the  cost-book  system  within  the  jurisdiction  <»  the  Stannaries  Court,  in  Cornwall,  as 
also  mines  in  other  parts  of  Great  Britain,  worked  upon  the  cost-book  system  as  recog- 
nized in  Cornwall.  4.  We  deny  it  is  a  principle  and  usage  of  the  cost-book  system  as 
recognized  in  the  county  of  Cornwall,  that  when  a  call  has  been  made  upon  the  society 
or  company  of  adventurers  for  the  purpose  of  defraying  the  workmg  and  other 
expenses  of  such  company  of  adventurers,  and  defiiult  is  made  by  any  partner  in  due 
payment  of  such  call,  the  company,  or  copartners,  at  their  next  eenend  meeting,  or 
at  any  other  meeting  held  afler  the  time  limited  for  the  payment  of  such  call,  have  full 
power  to  declare  such  shares  forfeited.  5.  We  deny  that  it  is  according  to  the  prin- 
ciples of  the  cost-book  system,  as  recognized  in  Cornwall,  that  immediately  upon  the 
declaration  of  forfeiture  of  an^  share  as  aforesaid,  not  only  such  forfeited  part  or  share 
in  the  mine  becomes  vested  m  the  society  or  company  of  co-adventurers,  but  also  a 
like  part  and  share  of  and  in  the  lease,  set,  take- note,  grant,  engines,  tools,  stock, 
tackle,  materials,  ores,  halvans,  and  moneys  in  purser's  or  bftuker's  hands,  and  all  other 
the  appurtenances  to  the  said  share  belonmng,  together  with  all  and  singular  the  divi- 
dends to  be  thenceforth  declared  and  payable  upon  and  in  respect  of  the  said  part  or 
share,  and  all  estate,  right,  title,  interest,  profit,  privilege,  office,  properties,  effects,  and 
advantages  whatever,  incidental  thereto  or  to  be  derived  therefrom.  There  exists  no 
power  under  the  recognized  cost-book  system  of  partnership,  for  companies  of  adven- 
turers to  forfeit  shares  for  default  in  payment  of  calls  for  defraying  the  expense  of 
working  mines.  Nor  can  the  shares,  by  any  possibility,  be  forfeited  m  default  of  such 
payment  as  {foresaid,  except  an  express  stipulation  or  agreement,  giving  power  to  do 
so,  be  inserted  in  the  cost-book,  and  signed  by  all  the  partners  or  co-adventurers  in 
the  said  mine. 

I,  John  Ferris  Bennallach,  have,  for  the  last  forty  years,  been  extensively  engjaged 
with  matters  connected  with  the  working  of  mines,  and  have  also  been  extensively 
engaged  in  the  conduct  of  suits  in  the  Stannaries  Court  of  Cornwall,  and  am  the  oldest 

Practitioner  in  the  said  court  —  (He  then  deposed  to  the  same  effect  as  the  Messrs. 
Baylor,  but  added  that  there  was  no  power  of  forfeiture  for  non-payment  of  calls, 
excepting  where  there  is  a  stipulation  to  that  effect  in  the  cost-book,  and  signed  bv  all 
the  co-aoventurers,  ^  or  by  a  decree  of  the  Stannaries  Court  of  Cornwall,  &r  a  sale  of 
the  share  on  proof  of  de&ult") 

In  addition  to  the  affidavits,  the  following  case,  with  the  opinion  of  Mr.  Smirke,  was 
put  in  evidence :  ^  A  lease  of  mines  in  Cumberland  is  granted  to  A,  B,  and  C,  and 
it  is  agreed  between  them  that  the  mines  shall  be  worked  on  the  cost-book  system  as 
recognized  in  Cornwall,  or  such  other  system  as  the  directors  might  agree  upon.  No 
8tipulatioi\  is  entered  into  respecting  a  right  to  forfeit  shares  in  the  event  of  either  of 
the  parties  not  paying  the  caJls  for  vie  expenses  incurred  in  working  the  mines.  Coun- 
sel IS  requested  to  state  whether  in  the  event  of  a  partner  not  paying  up  the  calls  in 
respect  of  his  share  in  the  mines,  the  partners  who  have  paid  are  empowered  by  the 
cost-book  system,  in  the  absence  of  an  express  stipulation  authorizing  tnem  to  do  so,  to 
forfeit  the  interest  in  the  mines  of  the  partner  who  has  not  paid  up  his  calls."   Opinion : 
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The  cause  was  heard,  before  the  Master  of  the  Rolls,  on  the  7th  of 
June,  1854 ;  and  on  the  9th  of  the  same  month  his  Honor  gave  judg- 
ment, in  which  he  treated  the  plaintiff  as  a  partner  up  to  the  Slat  of 
May,  1850,  when  the  shares  were  forfeited,  and  declared  that  there 


**  There  exists  no  power  in  the  c(Hidyentiirer8  of  a  cost-book  mine,  or  paqtnershipi 
in  Cornwall,  to  declare  Uie  share  of  an  adventurer  forfeited  for  non-payment  of  calls. 
It  b  trae  that  in  Cornwall,  and  within  the  jurisdiction  of  the  Stannaries  Court,  there 
is  a  known  process  by  which  the  shares  of  any  adyenturer,  who  has  neglected  to  paj 
his  proportion  of  the  costs  of  working,  can  be  sold  for  payment  of  such  costs,  but  this 
is  done  on  complaint  to  the  court  Accordingly,  under  such  sale,  only  so  many  shares 
are  sold  as  may  be  necessary  to  pay  the  calu  and  the  costs  of  the  process,  and  the 
residue,  if  any,  is  repaid  to  the  party  in  default  The  result  is,  that  the  shares  so  put 
up  for  sale  are  transrorred,  and  ao  not  revert  to  the  company  or  co-adventurers,  unlesi 
no  purchaser  can  be  found.  If  a  company  out  of  Cornwall  wish  to  obtain  this  benefit, 
they  must  enter  into  some  special  agreement  for  vesting  in  the  manager  or  copartneis 
a  power  to  declare  the  shares  forfeited  for  non-payment 

*<  Edmund  Smuux. 
"  Temple,  March,  1854." 

The  defendants'  affidavit  ran  thus :  I,  Greorge  Wells  Snell,  have  for  the  last  fifteen 
years  been  extensively  engaged  in  the  working  of  mines  in  Devonshire  and  Cornwall, 
and  have  been  the  holder  of  shares  in  a  great  number  of  societies  or  companies  of 
adventurers  for  working  mines  in  those  counties.  For  a  period  of  nine  years  immedi- 
ately preceding  the  year  1851, 1  was  engaged  as  purser  to  at  least  twelve  mines  in  the 
said  counties,  and  whilst  in  that  capacity  have  paid  as  much  as  2,000/.  per  month  for 
working  expenses.  All  the  said  mines  with  which  I  have  been  so  connected,  have 
been  conducted  upon  the  cost-book  system,  as  recognized  in  the  said  counties  of  Devon 
and  Cornwall,  and  I  am,  and  have  been  for  the  last  fifteen  years,  personally  and  per- 
fectly acquainted  with  the  true  usages  and  principles  of  the  cost-book  system,  as  recog- 
nized in  such  counties.  2.  It  is  a  fundamental  principle  and  usage  of  such  system,  as 
recognized  in  the  counties  of  Cornwall  and  Devon,  that  the  government  and  manage- 
ment of  a  society  or  company  of  adventurers  founded  on  such  system,  and  all  and 
every  the  matters,  transactions,  and  affairs  thereof,  are  determined  and  resolved,  not 
by  a  majority  of  voices,  but  by  a  majority  of  shares,  and  that  a  determination  or  reso- 
lution by  the  adventurers  holding  a  majority  of  shares  is  conclusive  and  binding  apon 
the  whole  society  or  company  of  adventurers.  3.  It  is  a  principle  and  usage  of  such 
system,  as  recognized  in  the  counties  of  Cornwall  and  Devon,  that  where  a  call  has 
been  made  upon  the  society  or  company  of  adventurers  for  the  purpose  of  defraying 
the  working  and  other  expenses  of  such  society  or  company  of  adventurers,  and  deault 
is  miade  by  any  adventurer  in  due  payment  of  such  call,  the  society  or  company  of 
adventurers,  at  their  next  general  meeting  held  aftier  the  time  limited  for  payment  of 
such  call,  have  full  power  to  declare  such  shares  forfeited.  4.  Such  a  declaration  of 
forfeiture  as  last  aforesaid  is,  I  verily  believe,  fully  and  clearly  authorized  by  the  prin- 
ciples and  usages  of  the  said  cost-book  system,  as  recognized  in  the  counties  of  Corn- 
wall and  Devon ;  and  in  all  the  societies  or  companies  of  adventurers  for  the  working 
of  mines  with  which  I  have  been  connected  as  aforesaid,  under  the  circumstances 
aforesaid,  the  shares  of  de&ulting  adventurers  have  been  forfeited*  as  aforesaid ;  and 
such  de&ulting  adventurers  have  not,  at  any  time  or  in  any  manner,  disputed  or  denied 
the  usage  or  legality  of  such  power  to  forfeit,  and  invariably  have  duly  acquiesced 
therein.  5.  According  to  the  principles  of  the  cost-book  system  as  recognized  in 
Cornwall  and  Devonshire,  immediately  upon  declaration  of  forfeiture  of  any  share  as 
aforesaid,  not  only  such  forfeited  part  or  share  in  the  mine  became  vested  in  the 
society  or  company  of  adventurers,  but  also  a  like  part  and  share  of  and  in  the  lease, 
set,  take-note,  grant,  engines,  toob,  stock,  tackle,  materials,  ores,  halvans,  Aioneys  in 
the  purser's  or  banker's  hands,  and  all  other  the  appurtenances  to  the  siud  share 
belonging,  together  with  all  and  singular  the  dividends  to  be  thenceforth  declared  and 
payalHe  upon  or  in  respect  of  the  said  part  or  share,  and  all  estate,  right,  title,  interest, 
profits,  pnvileges,  office,  properties,  efi*ects,  and  advantages  whatsoever  incident  thereto 
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was  a  diasolation  at  that  day.^    From  this  decree  the  plaintiff  ap- 
pealed. 

Palmer,  Collier j  and  Cooper  relied  upon  the  evidence^  as  showing 


or  to  be  derived  therefrom.  6.  According  to  the  principles  of  the  cost-book  sTStem,  as 
recognized  in  Cornwall  and  Devonshire,  me  period  of  fourteen  clear  days  would  be  a 
reasoilable  and  proper  time  to  allow  for  the  payment  of  a  call,  and  has  l)een  and  is  the 
time  allowed  for  the  payment  of  calls,  in  the  societies  or  companies  of  adventurers 
with  which  I  have  been  connected  as  aforesaid,  and  upon  the  expiration  of  which  to 
declare  shares  forfeited  for  non-payment  of  calls  for  working  expenses. 

I,  John  Watson,  have  for  the  last  four  years  continuously l>een  engaged  as  secretary 
to  numerous  societies  or  companies  of  adventurers  for  uie  working  of  mines  in  the 
counties  of  Cornwall,  Cumberland,  Flhit,  Carmarthen,  and  Earkcudbright ;  and  I  am ' 
now  engaged  as  secretary  to  twenty-two  societies  or  companies  of  adventurers  for  the 
working  of  mines  in  those  counties,  and  all  such  societies  or  companies  of  adventurers 
have  been  and  are  conducted  upon  the  cost-book  system,  as  recognized  in  the  counties 
of  Devon  and  Cornwall,  and  I  am,  I  verily  believe,  fullv  acquainted  with  the  true  prin- 
ciples and  usages  of  such  system.  (The  affidavit  was  thenceforward  to  the  end  in  the 
same  words  as  the  last) 

I,  Alexander  Graham,  am  and  have  been  for  five  years  last  past  a  director  of  a 
society  or  company  of  adventurers  for  working  lead  mines  at  Keswick,  in  the  county 
of  Cumberland,  which  is  conducted  upon  the  cost-book  system,  as  recognized  in  the 
counties  of  Cornwall  and  Devon,  and  I  am  perfectly  acquainted  with  the  true  usages 
and  principles  of  such  system,  as  I  verily  believe  —  {the  affidavit  then  proceeded  and 
concluded  m  the  same  words  as  before.) 

^  The  judgment  of  the  Master  of  tne  Bolls  was,  as  to  the  points  of  forfeiture  and 
dissolution)  as  follows :  — 

**  A  partnership  was  formed  for  the  purpose  of  working  this  mine,  not  by  anv  regu- 
lar articles,  but  upon  such  terms  as  appear  in  the  entry  in  the  minute-book  of  the  14th 
of  November,  1848.  The  original  teuce-note  was  assigned  for  the  benefit  of  all  the 
adventurers,  and  the  lease  was  taken  for  the  benefit  of  the  partnership.  There  is  no 
material  distinction  in  these  cases  between  a  legal  and  an  equitable  estate.  There  may 
be  particular  advantages  attaching  to  the  possession  of  the  1e^  estate,  but,  where  the 

Sroperty  is  partnership  assets,  the  fiict  of  its  being  taken  in  uie  name  of  one  partner 
oes  not  give  ^im  any  particular  rights  above  the  others.  The  terms  of  the  partner- 
ship did  not  specify  any  time  for  which  it  was  to  continue ;  and  the  rule  in  the  case  of 
a  partnership  for  an  indefinite  time  is,  that  any  one  of  the  partners  may  retire  when 
he  likes.  I  am  clearly  of  opinion  that  the  evidence,  as  to  the  cost-book  principle,  does 
not  establish  a  right  in  the  other  partners  to  forfeit  the  shares  of  a  defaulter,  s^o  such 
right  exists  unless  particularly  specified  in  the  cost-book,  which  was  not  done  here. 
A  right  to  dissolve  the  partnersnip,  however,  existed ;  and  on  a  dissolution  by  the 
other  partners,  the  person  removed  would  be  entitled  to  continue  in  the  concern  till  it 
was  wound  up.  On  the  81st  of  May,  1850,  the  defendants  in  effect  declared  the  part- 
nership between  them  and  the  plaintiff  t9  be  dissolved,  and  notice  of  their  intention 
had  been  ^ven  by  a  previous  resolution  passed  in  Hart's  presence.  If  he  had  said 
that  he  insisted  on  sharing  the  concern  as  a  partner  until  it  was  completely  wound  up, 
it  would  be  difficult  now  to  deny  his  right  to  an  account  of  subsequent  profits.  But 
he  was  not  at  liberty  to  play  fast  and  loose,  and  this  is  what  his  conduct  amounted  to. 
....  The  time  which  elapsed  would  have  been  sufficient  as  a  bar  in  a  suit  for  specific 
performance,  and  the  case  is  much  stronger  where  the  question  relates  to  a  mining 
adventure.  Here  the  plaintiflT  comes,  in  1853,  after  having  had  nothing  to  do  with  the 
mine  since  1850,  to  claim  all  the  rights  of  a  continuing  partner.  I  am  of  opinion  that 
it  is  impossible  for  the  plaintiff  now  to  insist  that  he  is  a  partner.  The  decree  will  be : 
Declare  the  partnership  dissolved  on  Uie  31st  of  May,  18^0,  and  ascertain  the  plain- 
tiff's rights  at  that  time.  The  value  of  the  lease  must  be  takan  into  account  in  estimat- 
ing the  value  of  the  property.  The  plaintiff  must  be  indemnified  a^nst  any  unpaid 
purchase-money,  and  against  the  covenants  in  the  lease.  I  am  decidedly  of  opinion 
that  the  possession  of  the  legal  estate'does  not  entitle  him  to  any  particular  benefit 
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said  estates ;  and  one  of  the  questions  in  those  suits  being  the  dura- 
tion  of  the  trusteeship  under  the  will,  his  Honor  directed  a  case  to  be 
sent  to  the  Court  of  Exchequer,  to  inquire  of  what  estate  the  said 
John  Blagrave  (wbo  was  the  heir  of  the  surviving  trustee,  as  well  as 
tenant  for  life  as  aforesaid,)  was  seised  in  the  freehold  hereditaments 
under  the  will.*  The  case  will  be  found  reported  on  these  points  in 
1  De  Oex  &  Sm.  252,  and  4  Exch.  Rep.  550,  where  the  will  of  the  testa- 
tor is  stated  at  length ;  and  from  the  latter  report  it  appears  that  the 
question  sent  to  the  Exchequer  was  answered  by  a  certificate,  that 
the  said  John  Blagrave  the  younger  was  seised  in  fee-simple  of  the 
said  hereditaments. 

By  an  order  in  the  said  suits,  dated  the  18th  of  January,  1851^ 
Henry  Phillip  Powys  and  Cecil  Monro  were  appointed  trustees  of 
the  said  will  jointly  with  the  said  John  Blagrave  the  younger,  and 
the  said  hereditaments  were  vested  in  the  three  for  an  estate  in  fee- 
simple  in  joint-tenancy  upon  the  trusts  of  the  will.  The  said  Henry 
Phillip  Powys  and  Cecil  Monro  now  filed  the  bill  in  this  suit  against 
the  said  John  Blagrave  the  younger,  Anthony  Blagrave,  and  John 
Henry  Blagrave  and  others,  as  defendants;  stating  the  above  facts, 
and  stating  as  follows :  '^  Since  they  were  appointed  such  co-trustees 
as  aforesaid,  the  plaintiffs  have  ascertained,  and  the  fact  is,  that  the 
said  estates  have  been  allowed  to  fall  and  are  very  much  out  of 
repair,  and  the  dilapidations  thereon  increasing;  and  the  defendants, 
the  said  Anthony  Blagrave  and  John  Henry  Blagrave,  as  the  persons 
entitled  in  remainder  to  the  estates,  insist  that,  under  the  trusts  of  the 
said  will,  the  plaintiffs  and  the  said  defendant  John  Blagrave  (as 
such  trustees  as  aforesaid)  are  bound  to  put  and  keep  the  said  estates 
in  repair,  and  have  called  upon  and  required,  and  are  still  calling 
upon  and  requiring,  the  plaintiffs  accordingly  to  put  the  same  estates, 
or  cause  the  same  to  be  put  into  and  keep  or  cause  the  same  to  be 
kept  in,  a  proper  state  of  repair ;  and  the  plaintiff  have  made  or 
caused  to  be  made  repeated  applications  to  the  said  defendant,  John 
Blagrave  the  younger,  (who  is  so  as  aforesaid  in  possession  or  receipt 
of  the  rents  and  profits  thereof,)  to  comply  with  such  requisition;  but 
he  declines  so  to  do,  insisting  that  he  is  under  no  obligation  to  comply 
therewith,  and  that  the  plaintiffs  have  no  right  to  interfere,  inasmuch 
as  he  contends  that  the  trusts  contained  in  the  said  will  to  keep  the 
said  estates  in  repair  ceased  upon  the  death  of  the  said  John  Blagrave 
the  elder,  and  that  he,  the  said  defendant,  John  Blagrave  the  younger 
is  under  no  liability  whatever  in  reference  to  keeping  the  same  estates 
in  repair,  except  as  tenant  for  life  thereof;  whereas  the  defendants, 
Anthony  Blagrave  and  John  Henry  Blagrave,  as  such  remainder -men 
as  aforesaid,  insist  that  the  said  trust  for  repairs  is  a  subsisting  trust 
which  ought  to  be  performed,  and  that,  in  case  of  non-performance 
thereof,  the  plaintiffs  will  be  liable  as  for  a  breach  of  trust" 

The  bill  prayed,  among  other  things,  that  the  trusts  of  the  will 
might  be  carried  into  effect ;  that  it  might  be  declared  whether  the 
said  trust  for  keeping  the  said  estates  in  repair  was  or  was  not  a 
subsisting  trust ;  and  for  a  receiver  of  the  rents,  and  an  injunction  to 
restrain  the  tenant  for  life  from  receiving  the  rents  and  profits  of  the 
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said  estates,  or  interfering  or  intermeddling  therewith  or  in  the  man- 
agement thereof. 

The  cause  came  oil  to  be  heard  before  Wood,  V.  C,  who  decided 
that  the  trust  for  repairing,  created  by  the  will,  ceased  on  the  death 
of  the  first  tenant  for  life ;  and  that  the  court  had  no  means  of  inter- 
fering in  cases  of  permissive  waste  by  a  tenant  for  life  of  real 
property.  The  remainder-men  under  the  will  appealed  against  this 
decision. 

RoU  and  CoUrell^  for  the  appellants. 

Chandless  and  Surrage^  for  the  plaintiffs,  the  trustees. 

Oraig  and  fVickens,  for  the  tenant  for  life. 

The  following  cases  were  cited :  Blagrave  v.  Blagrave,  4  Exch. 
Rep.  550;  SkaUcross  v.  Finden,  3  Ves.  738;  Parteriche  v.  Powlet,  2 
Atk.  384 ;  Marquis  of  Ormonde  v.  Kynersley^  5  Mad.  369 ;  In  re  Sking- 
ley,  3  Mac.  &  G.  221 ;  Lansdowne,  Marquis  of,  v.  Lady  Lansdowne, 
1  J.  &  W.  522 ;  Caldwall  v.  Baylis,  2  Mer.  4O84  Kingham  v.  Lee,  15 
Sim.  396 ;  Turner  v.  Buck,  22  Vin.  Abr.  523,  tit.  «  Waste;"  Gibson  v. 
WeUs,  1  Bos.  &  P.  N.  R.  290;  Marsh  v.  WeUs,  2  Sim.  &  S.  87 ;  Pugh 
V.  Vavghan,  12  Beav.  517 ;  Denton  v.  Denton,  7  Ibid.  388. 

August  5.  The  Lord  Chancellor,  (Lord  Cranworth.)  There 
are  two  questions  raised  upon  this  appeal :  first,  whether,  upon  the 
true  construction  of  the  will,  the  trust  to  repair  overrides  the  life 
estates  given  by  the  will ;  and,  secondly,  whether,  independently  of 
any  express  trust,  it  is  the  duty  of  the  tenant  for  life  to  repair.  On 
the  first  point,  I  think  there  is  no  subsisting  trust  to  repair;  and  on 
that  point  I  shall  content  myself  with  saying  that  I  adopt  the  Vice- 
Chancellor's  reasoning.  As  to  the  second  point,  it  was  argued  that 
it  was  the  duty  of  the  tenant  for  life  to  repair,  on  the  principle  that 
eequitas  sequitur  legem.  But  the  legal  liability  to  repair  is  very  doubt- 
ful ;  for  in  the  cases  of  Gibson  v.  Wells  and  Heme  v.  Bembow,  4  Taunt 
764,  it  was  held  that  there  was  no  remedy  at  law,  by  action  on  the 
case,  for  permissive  waste.  But  it  is  very  certain,  whatever  the  right 
at  law  may  be,  that  this  court  has  always  refused  to  interfere  in  the 
case  of  permissive  waste.  Wood  v.  Gaynon,  Amb.  395 ;  and  this,  on 
the  ground,  as  I  understand  it,  that  it  would  harass  tenants  for  life. 
The  case  of  Caldwall  v.  Baylis  does  not  sflpport  the  doctrine  for 
which  it  was  cited  ;  for  the  decision  appears  to  have  turned  upon  a 
collateral  point  The  case  of  Ex  parte  Skingley  appears  to  me  to 
have  no  bearing  whatever  upon  the  question.  In  fact,  there  is  not  to 
be  found  in  the  books  any  precedent  for  holding  the  tenant  for  life 
liable  to  repair ;  and  I  shall  not  be  the  first  to  make  one.  The  appeal 
must  be  dismissed,  with  costs. 
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Ex  parte  Bennett  ;  In  re  Cameron's  Coalbroqk  Steam  Coal  and 

Swansea  and  Louohor  Railway  Company. 

April  29,  and  Hay  1,  S,  5,  and  11,  1854. 

Winding-up  Acts  —  Contributory  —  Transfer  of  Shares —  Consent  of. 
Directors  —  Acts  contrary  to  the  Constitution  of  a  Company. 

By  the  deed  of  settlement  of  a  joint-stock  company,  no  shares  conld  be  transferred  without 
the  consent  of  the  directors.  The  company  tieing  nnprosperons,  and  serions  dispntes 
existing,  some  of  the  shareholders  agreed  to  pay  a  snm  to  the  directors  in  foil  discharge 
of  all  tneir  liabilities,  which  money  was  accepted,  and  transfers  were  made  to  two  penons, 
and  the  shareholders  retired.  The  directors  applied  the  money  partly  in  payment  of 
claims  of  the  lessors  (who  were  also  directors)  of  the  prof^erty  held  by  uie  company  and 
partly  in  the  payment  of  other  claims,  which  were  the  subjects  of  the  disputes.  The  com- 
pany having  oeen  ordered  to  be  wound  np,  the  Master  placed  the  name  of  one  of  the 
retiring  shareholders  on  the  list  of  contribntories,  and  the  Master  of  the  BoUs  refused  to 
remove  him ;  and,  on  appeal,  the  decision  of  the  Master  and  of  the  Master  of  the  RoUs 
was  supported,  the  agreement  being  tdtra  virea,  the  directors  having  no  authority  thus  to 
sanction  the  retirement  of  a  body  of  the  sluueholders. 

This,  case  came  on  by  appeal  from  the  decision  of  the  Master  of 
the  Rolls,  who  had  declined  to  discharge  an  order  of  the  Master  plac- 
ing the  name  of  Mr.  Bennett  on  the  list  of  contribntories  of  ^e  above- 
named  company. 

The  papers  relating  to  the  company  and  the  litigation  were  of  very 
great  bulk,  and  the  arguments  in  this  court  occupied  no  less  than 
four  days.  The  matter,  however,  necessary  to  be  stated  may  be 
compressed  into  a  reasonable  compass. 

The  company  was  formed,  in  the  year  1845,  for  the  purpose  of 
working  coal  mines  under  the  estate  of  Colonel  Cameron,  a  lease  of 
which  mines  had  been  previously  granted  to  Mr.  William  Booth 
Cameron,  one  of  Colonel  Cameron's  sons.  The  company  purchased 
the  interest  of  Mr.  W.  B.  Cameron  under  this  lease  for  ISOflOOL,  and 
this  lease  having  been  surrendered,  the  company  became  the  lessees 
of  the  mines,  under  Colonel  Cameron,  for  a  long  term  of  years.  By 
the  company's  deed,  the  capital  of  the  company  was  to  be  200,000L, 
divided  into  20,000  shares  of  10^  each,  7,000  of  which  were  taken  by 
Mr.  W.  B.  Cameron,  in  part  of  his  purchase-money. 

The  deed  conteined  several  clauses  relating  to  the  transfer  of  shares. 
By  section  108,  it  was  provided  'Hhat  any  holder  of  shares  in  the 
capitel  of  the  company  shall  be  at  liberty  to  procure  some  other  per- 
son or  persons  to  beconde  a  copartner  or  copartners  in  respect  of  all 
or  any  of  the  shares  held  by  him  or  her  on  which  share  or  shares  no 
arrear  of  instalments  shall  be  due  and  unpaid,  or  to  sell  his  or  her 
share  or  shares  to  the  company."  By  section  109 :  "  Whenever  any 
such  holder  or  holders  shall  have  procured  some  other  person  or  per- 
sons to  become  a  copartner  or  copartners  in  respect  of  all  or  any  of 
the  shares  held  by  him,  her,  or  them  in  the  capital  of  the  company, 
he,  she,  or  they  snail  give  notice  in  writing  to  the  board  of  directors 
at  the  office  of  the  company  in  London,  and  shall  describe  in  such 
notice  the  name  and  residence  of  the  proposed  copartner  or  copart- 
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ners,  and'lhe  number  or  numbers  of  the  share  or  shares  in  respect  of 
which  he,  she,  or  they  shall  have  procured  such  person  or  persons  to 
become  a  copartner  or  copartners."     Then,  by  section   HO,  the  fol- 
lowing power  was  given  to  the  company  :   "  Whenever  the  holder  or 
holders  of  any  shares  shall  be  desirous  of  selling  to  the  company,  and 
shall  give  notice  in  writing  to  the  solicitor  of  the  company  of  his 
desire  as  herein  provided  for,  it  shall  be  lawful  for  the  board  of  direc- 
tors, with  the  authority  and  sanction  of  a  general  meeting  of  the 
copartners  duly  convened  to  purchase  out  of  the  funds  or  property  of 
the  company  for  the  benefit  of  the  copartners  in  the  name  of  the 
company,  at  such  price  or  prices  as  the  board,  of  directors  shall  deem 
fair  and  reasonable,  all  or  any  of  the  shares,"  Sec.     The  117th  section 
then  provided,  that  "  Whenever  any  such  notice  as  herein  mentioned 
by  any  .holder  of  any  share  or  shares  in  the  capital  of  the  company, 
being  the  husband  of  a  female  copartner,  or  any  executor  or  adminis- 
trator of  a  deceased  copartner,  desirous  of  becoming  or  having  pro- 
cured some  person  or  persons  to  become  a  copartner  or  copartners  in 
respect  of  all  or  any  of  the  shares  held  by  him  or  her  in  any  of  those 
capacities,  or  by  any  holder  being  the  assignee  of  a  bankrupt  or  insol- 
vent copartner,  having  procured  some  person  or  persons  to  become 
copartner  or  copartners,  is  approved  of,"  then,  on  the  transfer  being 
made,  the  transaction  is  to  be  completed.     The  deed  also  contained 
provisions  for  the  company  to  become  purchasers  of  shares  with  the 
consent  of  a  general  meeting  of  shareholders,  and  for  shareholders 
procuring  persons  to  be  transferees  of  their  shares,  with  the  consent 
of  the  directors.     In  the  year  1848,  great  differences  arose  among  the 
shareholders.     A  large  body  of  them,  who  in  the  argument  were 
called  dissentient  shareholders,  were  of  opinion  that  the  lease  and  pur- 
chase could  be  impeached  for  fraud,  and  threatened  proceedings  for 
that  purpose,  and  to  dissolve  the  company ;  a  rather  larger  body  of 
them  considered  that  the  concern  would  turn  out  to  be  profitable,  if 
the  company  could  be  relieved  from  some  claims  then  pressing  upon 
it     In  this  state  of  circumstances,  a  negotiation,  having  for  its  object 
the  transfer  of  the  shares  of  the  dissentient  shareholders,  took  place 
between  them  and  the  directors,  whosg  consent  was  necessary  to  the 
transfer*;  and  this  negotiation  resulted  in  the  following  arrangement; 
it  was  agreed  that  the  dissentient  shareholders  should,  in  considera- 
tion of  being  permitted  to  transfer  their  shares,  pay  to  the  company 
the  sum  of  8,000/.,  and  lend  to  the  company  upon  its  promissory 
note  a  further  sum  of  1,000/. ;  that  thereupon  the  shares  of  the  dissen- 
tient shareholders  should  be  transferred  to  persons,  who  it  was  ulti- 
mately agreed  should  be  nominated  by  the  directors  to  take  the 
transfers ;  and  that  the  dissentient  shareholders  should  be  released  by 
Colonel  Cameron  and  Mr.  W.  B.  Cameron  from  all  claims  under  the 
lease  in  respect  of  purchase-money.      Th6  8,000/.  was  accordingly 
paid  by  the  dissentient  shareholders,  and  was  for  the  most   part 
applied  in  payment  of  some  debts  and  liabilities  to  the  company,  and 
among  others  in  payment  of  some  sums  of  Colonel  Cameron  for  rent, 
and  to  Mr.  W.  B.  Cameron  in  respect  of  his  purchase-money.  *.The 
dissentient  shareholders  also  lent  the  1,000/.  to  the  company  on  its 
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promissory  note ;  and  these  payments  being  made,  the  shares  of  the 
dissentient  shareholders  were,  for  a  nominal  consideration,  transfened 
into  the  names  of  Mr.  W.  B.  Cameron  and  Captain  Earle,  two  of 
the  directors  of  the  company,  who  were  nominated  by  the  body  of 
directors  to  take  the  transfers,  and  who  were  afterwards  re^st^r^  as 
the  transferees.  The  transaction  was  completed  by  Colonel  Cameron 
and  Mr.  W.  B.  Cameron  at  the  same  time,  and  as  part  of  the  trans- 
action, executing  releases  from  all  claims  under  the  lease  and  in 
respect  of  the  purchase-money.  Upwards  of  3,000  shares  of  the 
company  were  transferred  into  the  names  of  W.  B.  Cameron  and 
Captain  Earle,  under  this  arrangement.  Twenty  of  the  shares,  so 
transferred,  belonged  to  Mr.  Bennett,  whose  case  now  came  under  the 
consideration  of  the  court ;  and  the  question  for  determination  was, 
whether,  notwithstanding  the  transfer  by  Mr.  Bennett,  his  name  ought 
to  remain  on  the  list  of  contributories. 

The  Master  put  his  name  upon  the  list,  and  the  Master  of  the  Rolls 
refused  to  disturb  the  Master's  decision ;  and  hence  the  appeal. 

Thesiger,  Lloyd^  Selwyn^  and  WilleSj  for  the  appellant 

Palmer  and  Rozburghi  for  the  official  manager. 

Coopefj  for  some  shareholders. 

The  principal  cases  cited  were.  Re  Slrafforis  Executors^  1  De  Gtex, 
M.  &  G.  676;  s.  c.  10  Eng.  Rep.  276;  Ex  parte  Orosfield,  2  De  Gex, 
M.  &  G.  128;  s.  c.  13  Eng.  Rep.  284;  Meua^s  ExeaUors  cascj  2  De 
Gex,  M.  &  G.  622 ;  s.  c.  19  Eng.  Rep.  210 ;  Doe  d.  Taium  v.  Caiamore^ 
16  Q.  B.  Rep.  746 ;  s.  c.  6  Eng.  Rep.  349 ;  Morgat/s  case^  1  Mac.  & 
G.  226 ;  s.  c.  1  Hall  &  Twells,  320 ;  Lawes's  case,  1  De  Gex,  M.  & 
G.  421 ;  s.  c.  2  Eng.  Rep.  106 ;  Stanhope^s  case,  3  De  (}ex  &  Sm. 
198 ;  HoUweffs  case,  1  De  Gex  &  Sm.  777. 

May  11.  Knight  Bruce,  L.  J.  This  may  seem  a  hard  case  on 
Mr.  Bennett,  the  appellant ;  perhaps  it  is  so ;  but  the  meaning  and 
intention  of  the  arrangement  effected  in  1849,  of  which  the  'transfer 
made  by  him  of  the  twenty  shares  in  question  formed  a  portion,  were, 
on  the  part  of  the  shareholders  called  the  dissentient  shareholders, 
(including  Mr.  Bennett,)  and  equally  on  the  part  of  Colonel  Cameron 
and  his  son,  and  the  directors  of  this  company,  not  that  the  dissen- 
tient shareholders  should  sell  their  shares,  nor,  substantially,  that  any 
other  thing  should  be  done  than  that  they  should  pay  8,000/1  or 
9,000/.  in  a  particular  manner  agreed  upon,  and,  in  consideration  of 
that  payment,  be  separated  and  released  from  the  company,  and 
freed,  as  far  as  Colonel  Cameron  and  his  son  and  the  directors  could 
free  them,  from  all  liability  in  respect  of  these  debts  and  transactions. 
The  particular  form  and  mode  oi  carrying  the  design  into  execution 
were  a  secondary  and  subsidiary  matter.  The  form  and  mode  in 
fact  j^ere,  that  the  dissentient  shareholders  transferred  their  shares  to 
Mr.  William  Booth  Cameron  and  Captain  Earle,  two  gentlemen 
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selected  for  the  purpose  by  the  directors.  I  think  it  is  not  necessary 
for  us  to  decide  (and  I  do  not  mean  to  intimate  an  opinion)  whether 
Mr.  W.  B.  Cameron  and  Captain  Earle  took  the  shares  on  their  own 
account,  or  on  the  account  of  either,  or  merely  on  behalf  of  the  com- 
pany, or  the  directors  representing  the  company;  though,  if  this  last 
was  the  intention,  the  company  was  not  bound  by  it,  there  having 
been  no  assent  at  a  meeting  of  shareholders.  But,  w^hatever  may 
have  been  the  meaning  or  views  of  the  directors  in  the  matter,  it  is 
asserted  on  one  side  and  denied  on  the  other,  in  the  present  contro- 
versy, that  the  company  became  compellable  to  treat  and  look  to 
Mr.  W.  B.  Cameron  and  Captain  Earle  as  the  owners  of  the  trans- 
fytred  shares,  and  had  not  the  right  to  regard  the  transfers  of  them  as 
ineffectual  for  the  purpose  of  releasing  or  discharging  Mr.  Bennett 
and  the  shareholders  similarly  circumstanced.  It  appears  to  me, 
however,  that  the  respondent  who  denies  this  proposition,  is  well 
founded  in  doing  so;  for,  whatsoever  the  character  in  which  it  was 
meant  that  Mr.  W.  B.  Cameron  and  Captain  Earle  should  hold  the 
shares,  the  nature  and  substance  of  the  business  were,  I  think,  essen- 
tially contrary  in  spirit  to  the  laws  of  the  association.  The  directors 
assented  to  the  transfers.  An  assent  (necessary  to  their  validity)  was 
given,  not  from  any  notion  or  opinion  of  the  ntness  or  eligibility  of 
Mr.  W.  B.  Cameron,  or  of  Captain  Earle,  as  a  shareholder  or  large 
shareholder,  in  the  ordinary  or  regular  course,  but  as  a  sale  by  the 
dissentient  shareholders,  for  the  mere  purpose  that  they  might  be 
released  from  their  obligations  to  the  company.  How  could  it  have 
been  correct  ?  how  could  it  have  been  consistent  with  the  true  mean- 
ing of  the  deed  regulating  the  administration  of  the  affairs  of  the 
company,  or  with  the  duty  of  the  directors,  to  sell  their  right  of  object- 
ing to  a  person  proposing  to  become  a  new  shareholder  by  a  transfer 
from  an  existing  shareholder,  even  though  the  money  thus  obtained 
was  not  (and  I  have  i^ot'said  whether  I  think  that  it  wa?)  to  be  cor- 
rectly applied?  "What  power  had  they  to  set  a  price  on  the  deliver- 
ance of  shareholders  ?  What  right  to  ransom  ?  —  what  authority,  in 
a  word,  to  alter  the  terms  on  which  alone,  according  to  the  meaning 
of  the  deed,  a  new  could  be  substituted  for  an  old  shareholder  ?  The 
arrangement  was  a  combination  to  defeat,  at  least,  one  important 
and  material  provision  of  the  deed,  and  was,  therefore,  in  effect,  a 
fraud  upon  the  company  on  the  part  of  all  concerned  in  it ;  and  this 
I  say  without  using  the  word  "fraud"  in  an  offensive  sense;  and 
especially  without  comparing  the  case  to  one,  unhappily  not  very 
rare,,  of  a  servant  bribed  to  allow  his  master  to  be  cheated.  But, 
although  there  were,  I  am  satisfied,  some  individuals  engaged  in  this 
aifair  of  1849  who  would  have  recoiled  with  detestation  from  such  a 
notion,  if  plainly  presented  to  their  minds,  I  am,  in  truth,  not  so  well 
satisfied  whether,  on  examining  and  probing  the  whole  business 
thoroughly,  the  distinctions  between  that  case  and  the  present,  for 
any  purpose  directly  material  in  the  litigation  now  before  us,  are  not 
more  apparent  than  real.  It  seems  to  me  that  Mr.  Bennett  has  been 
reasonably  and  justly  held  by  the  Master  first,  and  by  the  Master  of 
the  Rolls  afterwards,  to  be  a  contributory ;  but  we  mean,  as  we  may, 
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perhaps,  as  well  declare  in  our  order,  to  leave  unprejudiced  and  unaf- 
fected the  rights  of  Mr.  Bennett  and  the  other  dissentient  shareholders, 
not  only  against  the  company  in  respect  of  the  8,000/.  or  9,000/1  paid 
in  the  remarkable  manner  shown  by  the  evidence,  but  also  generally 
against  the  Messrs.  Cameron  and  all  parties  who  concurred  in  the 
transaction  of  1849.  With  regard  to  the  respondent's  costs  of  this 
appeal,  I  am  of  opinion  that  there  are  circumstances  which  render  it 
fit  that  they  should  be  borne  by  the  estate  of  the  company,  and  not 
by  the  appellant  I  need  scarcely  add,  that  I  consider  the  present 
order  entirely  consistent  with  what  Lord  St  Leonards  did  and  said 
in  the  case  of  Straffon's  executors. 

• 

L.  J.  Turner,  after  briefly  stating  the  facts,  proceeded  to  say :  The 
case  comes  before  us  now  upon  appeal  from  the  decision  of  the 
Master  of  the  Rolls.  Upon  the  argument  before  us,  the  appellant's 
case  was  mainly  rested  upon  the  point  that  there  was  a  legal  transfer 
of  the  shares ;  and  it  was  contended,  on  his  behalf,  that  the  transac- 
tion, upon  the  part  of  the  shareholders,  was  in  all  respects  a  fair  and 
bond  fide  transaction.  The  respondent,  the  official  manager,  on  the 
other  hand,  insisted  that  the  transaction,  from  the  commencement  to 
the  termination  of  it,  was  fraught  with  suspicion  and  malafideSy  and 
that,  upon  this  ground,  the  transfer  of  the  shares  could  not  be 
maintained.  All  the  facts  of  the  case  were  most  minutely  and  labo- 
riously examined  on  both  sides,  with  reference  to  this  question  of  the 
bona  fides  of  the  transactions ;  but,  in  my  judgment,  it  is  not  necessa- 
ry for  us  to  give,  and  I  do  not  give,  any  opinion  upon  this  point 
There  is,  as  it  seems  to  me,  a  much  more  plain  and  simple  ground 
upon  which  this  case  may  be  and  ought  to  be  decided ;  and  I  rest  my 
decision  upon  that  ground,  and  that  ground  alpne.  Assuming  this 
transaction  to  have  been  perfectly  fair  on  the  part  of  the  sharehold- 
ers, was  it  a  transaction  by  which  the  shareholders  of  the  company 
would  be  bound  by  the  acts  of  the  directors  ?  The  directors  of  these 
companies  are  in  a  sense  trustees,  and  have  authority  to  bind  the 
company  to  the  extent  of  the  powers  given  to  them  by  the  deeds 
under  which  the  companies  are  constituted ;  but,  in  the  absence  of 
previous  autliority,  or  of  subsequent  concurrence  on  the  part  of  all 
the  shareholders,  of  which  there  is  no  sufficient  proof  in  the  present 
case,  the  directors  have  not,  as  I  apprehend,  any  authority  to  bind 
the  companies  in  any  matters  of  substance,  beyond  the  extent  of  the 
powers  the  deeds  may  give  them.  Moreover,  in  the  exercise  of  the 
powers  given  them  by  the  deeds,  they  must,  as  I  conceive,  keep 
within  the  proper  limits.  Powers  given  to  them  for  one  purpose  can- 
not, in  my  opinion,  be  used  for  another  and  a  different  purpose.  To 
permit  such  proceedings  on  the  part  of  the  directors  of  companies 
would  be  to  sanction,  not  the  use,  but  the  abuse,  of  their  powers; 
it  would  be  to  give  effect  and  validity  to  an  illegal  exercise  of  a 
legal  power. 

These  are  the  principles  upon  which,  in  my  opinion,  the  decision 
of  this  court  must  be  governed.  We  must  consider,  therefore,  what 
powers  are  given  to  the  directors  by  this  deed,  and  what  the  extent 
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and  object  of  the  deed  were.  The  only  provisions  in  the  deed  to 
which  it  appears  to  me  material  to  advert^are  sections  108, 109, 110, 
and  117,  (the  effect  of  which  are  before  stated.)  The  contrast  be- 
tween these  clauses  throws,  I  think,  some  light  upon  the  meaning  of 
the  deed.  In  matters  which  more  immediately  concern  the  interests 
of  the  whole  company,  as  in  the  purchase  of  shares  by  the  com- 
pany, the  whole  body  of  shareholders  is  to  be  consulted,  and  the 
purchase  is  to  be  made  with  the  authority  and  the  consent  of  a 
general  meeting.  In  matters  which  more  nearly  affect  the  interests 
of  individuals,  as  the  transfer  of  their  shares,  the  judgment  of  the 
directors  is  deemed  sufficient.  *  The  question,  however,  does  not  de- 
pend merely  upon  the  contrast  of  these  clauses,  but  it  depends  main- 
ly upon  the  true  meaning  and  intent  of  the  108th,  109tb,  and  117th 
sections,  which  apply  to  transfers  by  individual  shareholders ;  and 
on  examining  those  sections,  I  do  not  think  that  any  thing  will  be 
found  more  favorable  to  the  appellant's  case.  By  the  109th  section, 
parties  procuring  transferees  are  to  give  notice  to  the  directors,  and 
the  notice  is  to  specify  the  name  and  address  of  the  proposed  trans- 
ferees. By  the  117th  section,  the  directors  are  to  take  the  notice  into 
consideration,  and  to  signify  their  approval  or  disapproval  of  the 
transfer.  The  context  of  these  sections  of  the  deed  seems  to  me  to 
prove  that  what  was  really  intended  was  this :  that  the  directors  of 
the  company  should  be  placed  in  a  position  which  would  enable 
them,  upon  each  proposed  transfer,  to  secure  to  the  company  solvent 
and  responsible  transferees;  and,  at  all  events,  these  sections,  I 
think,  certainly  prove  that  each  proposed  transfer  was  to  be  the  subject 
of  distinct  consideration,  and  was  to  be  judged  of  upon  its  own  cir- 
cumstances. Now  what  has  taken  place  in  the  case  before  us  has 
been  this :  the  question  before  the  directors  has  been,  not  whether 
any  one  of  these  dissentient  shareholders  should  be  permitted  to 
transfer  his  shares,  but  whether  the  whole  body  should  be  permitted 
to  go  out  altogether, — a  question  involving  many  considerations 
which  would  not  apply  to  the  retirement  of  an  individual  share- 
holder, and  which  these  sections  giving  power  to  the  directors  over 
separate  transfers,  did  not  authorize  them  to  take  into  consideration. 
And  even  this  is  not  the  whole  case ;  for  the  releases  of  the  dissen- 
tient shareholders  by  Col.  Cameron  and  Mr.  W.  Booth  Cameron 
were  parts  of  this  transaction ;  and  it  appears  upon  the  face  of  these 
releases  that  what  the  parties  had  been  proceeding  upon  was  a  settle- 
ment of  the  disputes  and  differences  between  the  shareholders.  Surely, 
the  section  to  which  I  have  referred  cannot  be  construed  to  have  con- 
stituted the  directors  judges  of  what  was  expedient  to  be  done  in 
consequence  of  these  disputes  and  differences ;  or  to  empower  them  to 
settle  the  terms  on  which  those  disputes  or  differences  should  be 
arranged.  In  truth,  the  powers  given  by  this  deed  to  the  directors  to 
give  or  withhold  their  consent  to  transfers,  have  been  used  for  the  pur- 
pose of  enabling  the  directors  to  carry  out  the  arrangement  designed 
for  the  purpose  of  effecting  the  retirement  of  a  large  body  of  the 
shareholders ;  and  it  is  clear  that  those  powers  have  been  so  used  with 
the  knowledge  of  Mr.  Bennett,  and  those  associated  with  him, 
VOL.  XXVII.  49 


678  COURTS  OP  CHANCERY,  1864. 

Trerilian  v.  The  Mayor  of  Exeter. 

. ■  ■   ■ • 

I  am  of  opinion  that  this  use  of  these  powers  was  not  warranted,  and 
that  this  transfer  therefore  cannot  stand.  It  was  contended,  on  the 
part  of  the  appellant,  that  the  arrangement  was  for  the  benefit  of 
the  company,  as  it  afforded  a  means  of  set-off  against  the  purchase- 
money  dae  to  Mr.  W.  Booth  Cameron ;  but  the  answer  to  this  argu- 
ment is,  that  unless  the  directors  had  power  to  make  the  arrangement, 
it  was  for  each  shareholder  to  judge  what  was  most  for  his  benefit, 
and  the  directors  had  no  power  to  determine  that  question  for  them. 
I  concur  with  Lord  Justice  Knight  Bruce  in  the  order  which  has  been 
made. 


Trevilian  V,  The  Mayor  of  Exeter. 

Koyember  14,  1854. 

Exeter  Canal  Act,  1829  —  Construction  of —  Powers  to  raise  Mbmy 
under  —  Misapplication  of  Money  raised  under  —  Decree  as  to 
Restoration  of —  Lien. 

The  corporation  of  Exeter,  being  owners  of  the  Exeter  Canal,  obtained  an  act  of  parila- 
ment  giving  them  powers  to  raise  an  unlimited  sum  upon  mortgage  of  the  canal,  for  the 
purpose  of  carrying  to  completion  certain  improvements  in  the  canal,  which  the  corpoiutioiL 
had  commenced  sometime  prior  to  the  passing  of  the  act.  The  corporation  raised  a  con- 
siderable sum  under  the  powers  given  them  by  the  act,  a  lai^  portion  of  which  tiier 
applied  in  paying  off  certain  mortgages,  which,  prior  to  the  passing  of  the  act,  they  hu 
effected  upon  their  coq>orate  property  other  than  the  canal,  and  the  money  raiaeid  whereby 
had  been  expended  by  them  in  the  improvements  in  the  canal  effected  prior  to  the  act 
Upon  a  bill  oeing  filed  by  one  of  the  mortgagees  under  the  act,  challenging  su<^  an  appli- 
cation of  the  funds  raised  by  means  of  the  powers  given  by  the  act:  — 

Held,  that,  upon  the  true  construction  of  the  act  of  parliament,  the  corporate  property, 
other  than  the  canal,  which  had  been  relieved  by  means  of  the  statutory  funds  from  the 
mortgages  created  prior  to  the  passing  of  the  act,  was  the  first  fund  for  paying  those  mon- 
gages,  inasmuch  as  it  was  not  within  the  powers  of  the  corporation  under  the  act  to  lasd 
money  for  the  p«k»yment  of  any  mortgages  previously  existmg ;  and  it  was  declared,  that 
the  moneys  which  had  been  so  applied  by  the  corporation  ought  to  have  been  repaid  u> 
the  statutory  mortgagees  ratably,  and  in  proportion  to  the  moneys  advanced  by  them ; 
and  that  the  amount  of  such  moneys  constituted  a  debt  due  to  the  canal  property,  for 
which  the  mortgagees  under  the  act  had  a  lien  upon  the  corporate  property,  other  than 
the  canal,  comprised  in  the  mortgages  created  prior  to  the  act,  so  far  as  such  property  was 
remaining  vested  in  the  corporation. 

This  was  an  appeal  from  the  decision  of  Sir  R.  T.  Kindersley,  V. 
C,  upon  the  construction  of  the  local  act  of  parliament,  10  Geo.  IV. 
c.  47,  intituled  "  An  act  for  altering,  extending,  and  improving  the 
Exeter  Canal,"  passed  in  1829.  The  canal  in  question  was  the  ab- 
solute property  of  the  corporation  of  Exeter,  who,  prior  to  the  passing 
of  the  act,  which  was  obtained  by  themselves,  had  commenced  con- 
siderable works  for  the  extension  and  improvement  of  the  canal,  and 
had  expended  thereon  considerable  sums,  which  they  had  borrowed 
upon  mortgage  not  only  of  the  canal  and  tolls,  but  other  property 
also  of  the  corporation.  Being  in  want  of  further  moneys  to  carry 
out  their  proposed  scheme,  they  applied  to  parliament  for  powers  of 
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borrowing  money,  and  procured  the  act  above  mentioned  to  be  passed, 
which  gave  them  an  unlimited  power  of  borrowing  money,  upon 
mortgage  of  the  canal,  for  the  purposes  of  the  act  Having  raised, 
under  those  powers,  a  very  large  sum,  89,900^.  upon  mortgage  of  the 
canal  and  tolls,  they  applied  part  thereof  in  paying  off  the  former 
mortgages,  so  far  as  they  were  secured  by  the  property  of  the  corpo- 
ration other  than  the  canaL  For  several  years  after  this,  the  canal 
profits  were  more  than  sufficient  to  keep  down  the  interest  upon  the 
sums  raised  under  the  powers  of  the  act;  but  they  having  ultimately 
become  deficient  for  that  purpose,  the  bill  in  the  present  case  was 
filed  by  one  of  the  mortgagees  under  the  act,  charging  that  the  powers 
of  the  act  were  given  for  the  purpose  of  supplying  funds  for  the 
purpose  only  of  completing  the  canal  works  which  had  been  com- 
menced prior  to  the  passing  of  the  Canal  Act,  and  not  for  the  pur- 
pose of  defraying  expenses  previously  incurred  by  the  corporation 
about  the  works;  and  insisting  that  the  corporation  were  to  be  treated, 
as  between  themselves  and  the  mortgagees  under  the  act,  either  as 
common  mortgagors,  and  bound  to  make  ^ood  out  of  their  other 
corporate  property  iany  deficiency  in  the  canal  property  for  repayment 
of  the  statutory  mortgages,  or  as  trustees  of  the  property  raised  under 
the  act,  who  had  committed  a  breach  of  the  trust  declared  thereof  by 
the  act;  and  that,  as  regarded  the  other  property  of  the  corporation, 
the  mortgagees  under  the  act  were  entitled  to  stand  in  the  place  of 
the  mortgagees  prior  to  the  passing  of  the  act,  whose  mortgages 
had  been  paid  oft  out  of  the  statutory  fund.  The  Vice-Chancellor, 
at  the  hearing  of  the  cause,  held,  that  the  corporation,  in  what  they 
had  done,  had  not  exceeded  the  authority  given  them  by  the  act,  and 
refused  the  relief  prayed  by  the  bilL 

Follet  and  Prior  appeared  in  support  of  the  appeal  They  cited 
The  AUomep' General  v.  TJie  Corporation  of  Norwich^  21  L.  J.  Rep. 
(N.  S.)  Chanc.  139 ;  s.  c.  9  Eng.  Rep.  93 ;  Barnes  v.  Racster^  1  Y. 
&  C.  C.  C.  407;  and  Bugden  v.  Bignold,  2  Y.  &  C.  C.  C.  377. 

Teed,  BoU^  and  FookSj  contr^  in  support  of  the  decree  of  the  Vice- 
Chancellor. 

Knight  Bruce,  L.  J.  We  think  we  may  at  present  lay  down  two 
general  propositions  at  least  with  regard  to  this  case,  which  may 
relieve  Mr.  Follet  to  some  extent  in  his  reply.  I  am  of  opinion,  and 
I  believe  that  my  learned  brother  is  also,  that,  in  the  absence  of  any 
proof  to  the  contrary  in  the  act  of  parliament— -that  is,  presump- 
tively —  it  must  be  taken,  as  between  the  corporation  and  those  whom 
the  plaintiff  represents,  that  the  estates  with  which  the  canal  tolls 
were  included,  in  the  mortgages  which  preceded  the  act,  were  the  first 
fund  for  paying  those  mortgages  —  as  between,  I  say,  the  corporation 
and  those  whom  the  plaintiff  represents.  In  the  second  place,  I  be- 
lieve it  to  be  also  his  opinion,  as  it  is  mine,  that,  according  to  the  true 
construction  of  the  act  of  parliament,  (upon  which,  as  the  Vice- 
Chancellor  has  stated,  it  cannot  be  matter  of  surprise  that  different 
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jedicial  minds  should  view  it  differently,)  it  was  neither  incumbent 
on  the  corporation,  nor  within  their  duty  or  reasonable  powers  —  that 
is  to  say,  or  powers  reasonably  interpreted  —  to  raise  money,  under 
the  powers  of  the  act,  for  the  payment  of  any  mortgage  existing 
previously.  In  my  opinion,  not  only  would  it  exceed  the  bounds— 
the  just  bounds— -of  interpretation  so  to  read  the  act,  as  far  as  the 
letter  is  concerned,  but  so  to  construe  it  would  be  against  the  spiiit 
of  the  act,  so  far  as  any  spirit  is  to  be  collected  from  the  words  which 
compose  the  statute.  I  differ  with  the  less  unwillingness  and  the  less 
surprise  from  the  Vice- Chancellor,  as  to  the  interpretation  of  the  act, 
for  the  reason  I  have  already  mentioned,  and  which  I  have  taken  from 
him,  namely,  that  it  would  be  rather  matter  of  surprise  if  all  men 
should  agree  on  the  construction  of  this  act,  than  that  men  should 
differ  upon  it,  it  being  such  a  collection  of  words  as  it  is.  My  learned 
brother  has,  I  believe,  taken  a  note  embodying  a  declaration  of  the 
two  propositions  which  I  have  mentioned ;  and  if  I  have  rightly  under- 
stood him  —  he  will  correct  me  if  I  have  not' — Mr.  FoUet  may  re- 
gulate his  reply,  accordingly. 

Turner,  L.  J.  My  view  concurs  with  that  of  my  learned  brother 
in  this  case.  It  seems  to  me,  with  the  greatest  possible  respect  for 
the  opinion  of  the  Vice- Chancellor — and  of  course  I  need  not  say 
that  every  word  which  falls  from  him  is  deserving  of  the  fullest  con- 
sideration—  that,  upon  the  construction  of  the  act,  the  true  intent  of 
the  act  was  to  empower  the  corporation  to  raise  moneys  for  the  pur- 
pose of  completing  works  which  they  had  begun,  and  on  which  they 
had  already  expended  a  certain  amount  of  money.  The  language  of 
the  act  is,  that  they  have  already  expended  certain  sums,  and  that 
they  are  unable  properly  to  complete  the  same  without  borrowing 
further  sums  for  that  purpose.  Now,  so  far  as  the  money  which  they 
have  expended  had  been  actually  converted  into  mortgages  —  thatis, 
so  far  as  they  had  actually  made  mortgages  —  it  seems  to  me  it  is 
clearly  beyond  the  powers  of  this  act  that  they  should,  under  the 
powers  given  by  the  act,  raise  moneys  for  the  purpose  of  paying  off 
the  mortgages  which  they  had  so  made.  One  view  which  strikes  me 
is  this :  Under  the  clause  which  relates  to  the  old  mortgages  —  I  mean 
the  mortgages  created  before  the  passing  of  the  act —  all  new  prop- 
erty created  under  the  act  is  made  subject  to  the  old  mortgages; 
and  it  is  very  difficult,  to  say  the  least,  to  suppose  that  the  legis- 
lature could  contemplate  the  old  mortgages  being  paid  off,  when 
they  bad  thrown  new  works  into  old  securities.  Then,  looking  at  that 
clause,  and  looking  at  all  the  clauses  in  the  act  which  follow  on  the 
recital,  "that  they  have  expended  very  large  sums  of  money,  and  are 
unable  properly  to  complete  the  same  without  borrowing  further  sums 
for  that  purpose,"  the  first  provision  of  the  act  gives  power  to  them 
to  complete  and  maintain  the  works,  taking  up  the  works  as  they 
stood.  Then  the  38th  section  of  the  act  is,  that  the  residue  and  re- 
mainder of  the  money  —  that  is,  after  paying  the  costs  of  the  act  — 
is  to  be  "  used  and  employed  for  and  towards  making,  completingi 
and  maintaining  the  said  canal  and  other  works  respectively  hereby 
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authorized  to  be  made,  and  to  other  the  purposes  of  this  act"  Now, 
we  must  look  through  the  act  to  see  what  the  other  purposes  are ;  but 
it  is  not  very  easy,  perhaps,  to  say  what  the  legislature  intended  by 
those  other  purposes.  It  is  sufficient  to  say  that  they  could  not  have 
intended  it  for  the  purpose  of  paying  on  the  prior  mortgages.  It 
would  be  difficult  to  say  what  would  expressly  fall  within  the  words 
^  other  the  purposes  of  the  act ;"  but  I  think  it  is  sufficient  to  say  that 
the  purpose  of  paying  off  the  mortgages  is  no  other  purpose  of  the 
act.  'J^hen  the  39th  section  contains  a  similar  clause,  that  the  money 
to  be  borrowed  is  to  be  laid  out  ''for  and  towards  the  completing  and 
maintaining  the  canal  and  works  already  made,  and  hereby  author- 
ized to  be  completed"  — showing  the  purpose  of  the  act  to  be  the 
completion  —  ''and  other  the  purposes  of  this  act,  and  to  no  other 
use  or  purpose  whatsoever."  Coupling  that  with  the  clause  to  which 
I  have  referred  relative  to  the  prior  mortgages,  I  cannot,  with  the 
greatest  possible  respect  for  the  judgment  of  the  Vice-Chancellor, 
come  to  the  conclusion  that  it  was  intended  by  the  legislature  to  give 
the  corporation  power  to  raise  moneys  for  the  purpose  of  paying  off 
mortgages  which  they  had  actually  made,  the  money  having  been 
applied  to  the  making  of  those  works  which  it  was  the  intent  of  the 
act  of  parliament  should  be  completed  under  the  provisions. 

Following  out  that  view,  that  they  have  no  power  to  apply  moneys 
in  paying  off  preceding  mortgages,  the  next  consideration  is,  what 
ought  to  have  been^done  with  the  moneys  so  raised  ?  Now,  undoubt- 
edly, this  act  of  parliament  eives  them  power  to  raise  an  unlimited 
amount,  but  it  limits  the  application  of  those  moneys,  and  creates  a 
trust  of  the  moneys  which  are  raised.  The  effect,  therefore,  is,  that 
there  is  a  certain  amount  of  money  legally  raised,  but  unduly  applied 
when  raised ;  and  what  is  the  consequence  ?  Why,  I  apprehend  that 
iponey  ought  to  be  refunded  to  the  persons  from  whom  it  has  been 
raised.  It  is  money  legally  raised  under  a  trust,  but  not  applied  for 
the  purposes  of  the  trust.  Take  the  case  continually  occurring  in 
this  court  —  a  sale  of  real  estate  for  the  payment  of  debts.  Where 
more  of  the  estate  is  sold  than  is  required  for  the  payment  of  the 
debts,  so  much  of  the  money  as  is  not  required  for  the  payment  of 
the  debts  falls  back  again  into  the  trust ;  and  so  here,  the  money  which 
is  faised  not  having  been  applied,  the  trust  fixes  upon  it  for  the  per- 
sons from  whom  it  has  been  raised.  It  seems,  therefore,  that  the  de- 
claration should  be,  that  the  moneys  which  were  raised  and  applied 
for  the  purposes  of  paying  those  mortgages  ought  to  have  been  repaid 
to  the  mortgagees  ratably,  and  in  proportion  to  the  amount  of  their 
several  mortgages.  Then  comes  this  question :  These  moneys  have 
been  actually  applied  by  the  corporation,  partly  in  paying  the  sums 
of  money  which  were  raised  by  them  under  mortgages  which  included 
other  estates  than  the  canal,  and,  as  I  understand  it,  it  is  traced  that 
a  certain  portion  of  these  moneys,  to  the  amount  of  34,000^  has  been 
actually  applied  in  paying  off  mortgages  which  included  not  only  the 
canal,  but  other  property  of  the  corporation.  Now,  that  clearly  not 
being  a  purpose  warranted  by  the  act,  and  these  moneys  being,  as  my 
learned  brother  and  I  think,  to  be  considered  as  trust  moneys  in  the 
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hands  of  the  corporation,  they  are  trust  moneys  specifically  to  be  ap- 
plied in  payment  of  the  mortgages ;  and  the  consequence  most  be, 
that  there  is  a  lien  upon  those  estates  for  the  amount  of  the  moneys 
which  have  been  so  applied,  subject  always  to  this,  that  so  far  as  those 
estates  have  been  parted  with  by  the  corporation,  and  persons  have 
acquired  a  title  without  any  notice  of  such  lien,  that  of  course  cannot 
be  affected  in  this  suit  Therefore,  there  can  only  be  a  declaration 
that  there  is  a  lien  upon  the  estates  of  the  corporation  included  in  the 
prior  mortgages,  so  far  as  those  estates  remain  in  the  hands^  of  the 
corporation.  The  short  note  which  I  have  made  of  the  declaration 
is  this :  Declare  that  the  corporation  were  not  authorized  to  apply  any 
moneys  raised  under  the  act  in  paying  off  any  securities  which  had 
been  created  before  the  act ;  and  that,  as  between  the  corporation  and 
the  plaintiffs,  the  estates  included  in  the  mortgages  so  paid  ofl^  other 
than  the  canal  property,  are  in  the  first  place  applicable  to  the  payment 
of  those  mortgages.  Then  declare  that  the  moneys  which  have  been  so 
applied  ought  to  have  been  repaid  to  the  mortgagees  under  the  act, 
ratably,  and  in  proportion  to  the  moneys  advanced  by  them,  and  that 
such  amount  constitutes  a  debt  due  to  the  canal  property ;  and  declare 
that  the  mortgagees  have  a  lien  for  such  amount  upon  the  estates  other 
than  the  cansd  property  comprised  in  the  prior  mortgages,  so  far  as 
such  estates  are  remaining  vested  in  the  corporation. 

FoUetj  Q.  C,  said  that,  after  what  had  fallen  from  the  court,  he 
would  make  no  further  observations  in  reply. 


In  re   The   Universal   Salvage  Company;  Ex   parte    Murrat's 

Executors. 

November  9,  1854. 

Joint  Stock  Companies  Registration  Act^7  ^8  Vict.  c.  110 — Cbn- 
struction  of  Section  2y —  Contract  between  Director  and  Joini 
Stock  Company^  Confirmation  of. 

The  reqaUitioQ  of  the  29th  section  of  the  Joint-stock  Companies  Begistration  Act,  7  A  8 
Vict.  c.  110,  that  any  contract  or  dealing  between  a  company  and  any  director  (except  as 
therein  mentioned)  shall  be  submitted  "to  the  next  general  or  special  meeting  of  the 
shareholders  to  be  summoned  for  that  purpose*' : — 

Heid^  to  be  satisfied  by  a  submission  to  the  next  ^neral  meeting  of  the  company,  thoog^ 
reference  to  a  particular  purpose  was  not  made  m  the  advertisement  calling  ttie  meetiog. 

The  case  of  Teversham  v.  Cameron's  Coalbrook  Steam  Coal  and  Longher  Railway  Com- 
pany, 3  De  G.  &  S.  296,  observed  upon. 

. 

This  was  a  motion  brought  by  permission  of  the  conrt,  by  way  of 
appeal,  direct  from  the  decision  of  Master  Richards,  to  whom  the 
order  for  winding  up  the  afbirs  of  the  company  was  refeired.     The 
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question  was,  whether  a  sum  of  300/.,  advanced  to  the  company  by 
the  Hon.  Charles  John  Murray,  deceased,  in  his  lifetime,  while  acting 
as  a  director  of  the  company,  was,  with  interest  at  5L  per  cent,  from 
the  date  of  the  advance,  recoverable  under  the  winding-up  acts, 
as  against  the  assets  of  the  company.  The  facts  were  as  follows : 
The  company,  having  been  projected  in  1844,  obtained  a  certifi- 
cate of  formal  registration,  under  the  statute  7  &  8  Vict.  c.  110, 
on  the  30th  December  in  that  year,  and  a  certificate  of  complete 
registration,  under  the  same  statute,  on  the  9th  January,  1846  ;  and 
the  Hon.  Charles  John  Murray  was,  in  conjunction  with  others,  a 
director  of  the  company  on  and  previously  to  the  1st  August,  1845, 
and  thenceforth  to  the  4th  May,  1848.  By  the  deed  of  settlement  of 
the  company,  dated  the  18th  August,  1845,  it  was  provided,  inter  aliOj 
that  the  board  of  directors  should  have  the  sole  superintendence  and 
control  of  the  affairs  of  the  company,  subject,  however,  to  the  powers 
thereby  given  to  the  general  meetings  of  the  proprietors;  that  a  gen- 
eral-meeting of  the  proprietors  should  assemble  once  a  year,  namely, 
sometime  in  July  in  each  year,  at  the  office  of  the  company ;  that  a 
special  general  meeting  of  the  proprietors  might  be  called  in  the 
month  of  January  in  each  year,  or  at  any  other  time,  by  the  board  of 
directors,  in  manner  therein  mentioned;  that  every  annual  or  special 
general  meeting  should  have  power  to  adjourn  the  meeting  to 
another  time  or  place ;  and  that  no  other  business  should  be  trans- 
acted at  a  special  general  meeting  besides  the  business  for  which  it 
should  have  been  called,  and  no  other  business  transacted  at  an 
adjourned  general  meeting  besides  that  left  unfinished  at  the  meeting 
at  which  such  adjournment  took  place. 

The  deed  also  provided,  that  the  board  of  directors  should  in  no 
case  have  power  to  raise  or  borrow  money  upon  the  security  or  prop- 
erty of  the  company,  or  by  any  other  means,  save  and  except  by  bills 
of  exchange  or  promissory  notes,  without  the  consent  of  the  propri- 
etors at  an  annual  or  special  general  meeting  being  from  time  to  time 
first  had  and  obtained ;  that  the  board  should  be  at  liberty,  should 
they  think  fit,  to  draw,  make,  or  accept  bills  of  exchange  or  promis- 
sory notes,  not  exceeding  at  any  one  time  the  amount  of  5,000/.,  such 
bill  of  exchange  or  promissory  note  to  be  drawn  or  accepted,  as  the 
case  might  be,  by  and  in  the  names  of  two  of  the  directors  of  the 
company,  and  to  be  expressed  to  be  drawn,  made,  or  accepted  by  them 
on  behalf  of  the  company,  and  to  be  indorsed  by  the  secretary  of  the 
company.  The  company's  affairs  having  become  embarrassed,  a 
meeting  of  the  board  of  directors  was  called  on  the  24th  April,  1846, 
and  it  wfc  thereat  resolved  unanimously:  "  That,  under  present  circum- 
stances, it  is  the  duty  of  the  directors,  as  a  preliminary  measure,  before 
they  negotiate  a  loan  from  their  bankers  or  from  any  other  capitalist, 
for  the  future  operations  of  the  company,  to  raise  money  amongst 
themselves,  by  advancing  individually  the  sum  of  300/.  each,  on  loan 
notes  of  the  company,  so  as  to  supply  funds  for  payment  of  pressing 
debts."  In  pursuance  of  this  resolution,  Mr,  Murray  and  other 
directors  advanced  300/.  each  to  the  company ;  and  at  a  meeting  of 
the  board,  held  on  the  1st  May,  1846,  the  following  resolution  was 
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passed:  *'  Resolved,  that  promissory  notes  of  the  company  be  signed 
by  two  directors,  and  countersigned  by  the  secretary,  for  repayment 
at  twelve  months,  with  interest  at  5L  per  cent,  of  the  advances  of  the 
directors,  in  pursuance  of  the  resolution  of  the  board  on  the  24th 
April  last" 

The  next  annual  general  meeting  after  this  transaction  was  held  on 
the  30th  July,  1846,  when,  in  the  absence  of  an  auditor's  report  of  the 
accounts,  (the  office  of  the  auditor  being  at  the  time  vacant,)  a  report 
made  by  the  chairman  of  directors,  and  signed  by  the  secretary,  was 
read  to  the  meeting,  the  accounts  in  which  contained  entries  of  the 
advances  of  3002.  each,  made  by  the  directors  in  pursuance  of  the 
resolution  of  the  24th  April,  and  to  which  advances  the  report  referred 
as  a  reason  for  anticipating  an  improvement  in  the  affairs  of  the 
company.  This  report,  having  been  read,  was  adopted  by  the  vote 
of  a  majority  of  the  meeting.  The  meeting  then  proceeded  to  tiie 
election  of  an  auditor,  and  then  the  meeting  was  adjourned  until  the 
29th  October,  in  order  that  the  auditors  might  go  into  the  accounts 
of  the  company  and  make  a  report,  which  should  be  brought  before 
the  adjourned  meeting,  so  as  to  comply  strictly  with  the  terms  of  the 
act  of  parliament  At  the  adjourned  meeting,  on  the  29th  October, 
a  balance  sheet  of  the  liabilities  of  the  company  was  presented  to  the 
meeting,  which  had  been  previously  audited  and  prepared  by  the 
auditors.  At  this  meeting,  the  minutes  of  the  proceedings  of  the 
former  meeting  of  the  30th  July  were  read  over,  and  then  the  audi- 
tors' report  on  the  accounts  of  the  company,  dated  the  26th  October, 
1846,  together  with  the  balance  sheets  of  the  accounts  of  the  company 
thereto  prefixed.  This  balance  sheet  contained  entries  of  the  sums 
of  300/.  advanced  by  Mr.  Murray  and  other  directors,  pursuant  to  the 
resolution  of  the  board  meeting  of  the  24th  April,  1846.  It  was  then 
moved,  seconded,  and  resolved  unanimously  by  the  meeting:  ^  That 
the  report  of  the  auditors  be  adopted,  and  that  the  report  of  the 
directors  read  at  the  general  meeting  in  July,  and  the  auditors'  report 
now  read,  together  with  the  balance  sheets  of  the  accounts  of  the 
company,  or  an  abstract  thereof,  be  printed  and  circulated  among  the 
shareholders,  under  the  directions  of  the  board  of  directors."  And, 
lastiy,  it  was  moved,  seconded,  and  resolved  unanimously,  '<  That  the 
cordial  thanks  of  the  general  meeting  are  due,  and  are  hereby  given, 
to  the  directors,  for  their  liberal  and  honorable  conduct  in  their  reso- 
lution of  the  24th  April  last,  to  raise  among  themselves,  by  advancing 
among  themselves  individually  the  sum  of  300/.  each  on  loan  notes 
of  the  company,  a  fund  to  supply  payment  of  the  then  pressing  debts 
of  the  company."  The  300/.  thus  advanced  by  Mr.  Mdfcray  was 
never  repaid,  and  after  the  order  for  winding  up  the  affairs  of  the 
company  was  made,  the  executors  of  Mr.  Murray,  who  was  then  dead, 
claimed  313/.  in  respect  of  such  advance,  with  interest,  as  against  the 
assets  of  the  company. 

The  tlaim  was  opposed  in  the  Master's  office,  on  the  ground  that 
this  transaction  was  a  contract  or  dealing  with  the  company,  within 
the  meaning  of  the  29th  section  of  the  Joint  Stock  Companies  Reg- 
istration Act,  and  that  the  terms  of  such  contract  or  dealing  were 
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not  submitted  to  the  next  general  or  special  meeting  of  the  share- 
holders summoned  for  that  purpose,  pursuant  to  the  terms  of  the 
statute.^  The  Master  said  his  impression  was,  that  sufficient  notice 
of  the  meeting  of  July,  1846,  had  not  been  given  to  the  shareholders. 
The  question,  he  thought,  depended  entirely  upon  the  construction  to 
be  put  upon  the  29th  section  of  the  statute,  which  he  construed  to 
mean,  that  the  terms  of  the  contract  were  to  be  submitted  to  ^'  the 
next  general  meeting  to  be  summoned  for  that  purpose,"  or  to  "  a 
special  meeting  to  be  summoned  for  that  purpose."  He  thought  the 
notice  was  not  sufficiently  clear  to  enable  the  proprietors  to  come 
there  with  a  knowledge  of  what  was  going  to  be  done. 

Bacon^  Q.  C,  and  Bagallat/j  in  support  of  the  appeal.  The  Mas- 
ter, in  deciding  upon  this  case,  proceeded  upon  the  authority  of  the 
case  of  Teversham  v.  Carrier  oris  Coalbrook  Sieam  Coal  and  Swansea 
and  Lougher  Railway  Company,  3  De  6.  &  S.  296 ;  and  undoubtedly, 
after  that  decision,  it  must  be  admitted  that  the  advance  in  question 
in  this  case  was  a  contract  or  dealing  between  a  director  and  the 
company  within  the  meaning  of  the  act  of  parliament.  That,  how- 
ever, was  a  case  of  demurrer  to  a  bill  which  did  not  allege  a  confir- 
mation of  the  contract  by  a  meeting  pursuant  to  the  requisitions  of  the 
act ;  but  it  is  submitted  that  here  such  a  confirmation  has  been  made. 

[Knight  Bruce,  L.  J.  If  all  that  was  material  in  the  bill  there 
is  stated  in  the  report,  that  case  may  deserve  further  consideration. 
My  impression  is,  that  there  was  more  in  the  bill ;  but  I  make  the 
remark  with  great  distrust.] 

The  terms  of  the  contract  or  dealing  in  question  were  submitted  to 
the  next  general  meeting  of  proprietors  in  July,  1846,  and  the 
adjourned  meeting  of  October  following,  which  must  be  considered 
as  a  continuation  of  the  same  meeting,  and  were  there  and  then 
approved  and  adopted  by  the  meeting.  This,  it  is  submitted,  was 
a  sufficient  ratification  of  the  terms  of  the  contract  to  make  the 
company  liable  upon  it  The  words  are,  "  submitted  to  the  next 
general  or  special  meeting  to  be  called  for  that  purpose ; "  the  meaning 
of  which  is,  *'  either  to  the  next  general  meeting,  or  to  a  special 
meeting  to  be  called  for  that  purpose;"  the  words  ^'for  that  pur- 


*  The  29th  section  of  the  statute  enacts,  "  that  if  any  director  of  a  joint-stock  com- 
pany registered  under  this  act,  be  directly  or  indirectly  concerned  or  interested  in  any 
contract  proposed  to  be  made  by  or  on  behalf  of  the  company,  whether  for  land, 
materiab,  Work  to  be  done,  or  for  any  purpose  whatsoever,  during  the  time  he  shall 
be  a  director,  he  shall,  on  the  subject  of  any  such  contract  in  whicn  he  may  be  so  con- 
cerned or  interested,  be  precluded  from  voting  or  otherwise  acting  as  a  director ;  and 
that,  if  any  contract  or  dealing  (except  a  policy  of  assurance,  grant  of  annuity,  or  con- 
tract for  the  purchase  of  an  article  or  of  service  which  is  respectively  the  subject  of 
the  prop)er  business  of  the  company,  such  contract  being  made  upon  the  same  or  the 
like  terms  as  any  like  contract  with  other  customers  or  purchasers)  shall  be  entered 
into  in  which  any  director  shall  be  interested,  then  the  terms  of  such  contract  or  deal- 
ing sWl  be  submitted  to  the  next  general  or  special  meeting  of  the  shareholders  to  be 
summoned  for  that  purpose ;  and  tbat  no  such  contract  shaUhave  force  until  approved 
and  confirmed  by  the  majority  of  votes  of  the  shareholders  present  at  such  meeting." 
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pose"  having  reference  to  the  words  ^'special meeting"  only,  and  not 
to  "  general  meeting."  If  it  were  otherwise,  the  words  "  general  or 
special "  would  be  surplusage,  for  notice  of  a  special  purpose  is  with- 
out meaning  as  relating  to  a  general  meeting,  the  mere  fact  of  notice 
of  a  purpose  being  given  rendering  a  meeting  a  special  meeting,  as 
distinguished  from  a  general  meeting.  This  distinction  becomes  evi- 
dent on  referring  to  the  tenth  provision  of  the  25th  section  of  the  act 
The  act,  being  restrictive  of  the  rights  of  general  creditors,  must  be 
construed  strictly  in  their  favor,  and  the  burden  is  therefore  upon  the 
official  manager  of  establishing  the  construction  of  the  act  which 
would  deprive  the  creditor  of  a  right  which  he  would  clearly  have  as 
against  the  company,  were  it  not  incorporated  under  the  statute. 
In  re  The  German  Mining  Company^  17  Jur.  710 ;  s.  c.  19  Eng.  Rep. 
591.  Admitting,  therefore,  that  sufficient  notice  has  not  been  given 
within  the  clause  of  the  deed  of  settlement,  which  provides  that  no 
other  business  shall  be  transacted  at  a  special  general  meeting  be- 
sides the  business  for  which  it  shall  have  been  called,  it  is  submitted 
that  no  such  notice  is  necessary,  inasmuch  as  it  is  sufficient  if  the 
contract  is  confirmed  at  a  general  meeting.  Finally,  it  is  contended 
that  what  passed  at  the  general  meeting  held  in  July,  1846,  and  by 
adjournment  on  the  29th  October  following,  is  a  sufficient  confirma- 
tion of  the  contract  within  the  meaning  of  the  act,  and  that  therefore 
the  Master's  decision  must  be  reversed. 

Selwi/n,  for  the  official  manager,  contra.  The  proper  construction 
of  the  act  of  parliament  is,  it  is  submitted,  that,  whether  the  meeting 
at  which  the  transaction  is  to  be  confirmed  be  general  or  special,  the 
particular  dealing  to  be  considered  at  that  meeting  must  be  stated  by 
notice  convening  such  meeting,  and  that  the  words  of  the  29th  sec- 
tion of  the  act  apply  as  well  to  a  general  as  to  a  special  meeting ; 
just  as  in  cases  under  the  Bankruptcy  Act,  where  meetings  are  sum- 
moned to  confirm  any  proposed  settlement  or  compromise  with  the 
creditors,  and  in  which  it  has  been  held  that  notice  must  be  given  to 
creditors  of  the  precise  object  for  which  the  meeting  is  called,  and  of 
every  term  of  the  arrangement  to  be  proposed  for  the  creditors'  sanc- 
tion. In  the  present  case,  all  that  was  done  was  to  read  the  balance- 
sheet  of  the  accounts,  and  to  state  generally  to  the  meeting  that  ad- 
vances had  been  made  by  the  directors,  but  the  exact  terras  of  the 
contract  were  not  explained.  This,  it  is  contended,  was  not  sufficient, 
the  spirit  of  the  statute  being  to  prevent  directors  from  contracting 
liabilities  without  the  sanction  of  the  company. 

Turner,  L.  J,  It  is  unnecessary  to  trouble  Mr.  Bacon  to  reply. 
It  is  said  that  the  Master  desired  that  the  case  might  be  brought  be- 
fore the  court;  and  it  cannot  be  said  that  he  could  well  act  otherwise 
after  the  decision  in  Teversham's  case.  Upon  the  question  whether 
that  case  is  one  which  should  be  adhered  to  under  all  circumstances,  I 
give  no  opinion.  I  can  quite  understand  that  it  may  have  been  prop^* 
erly  decided.  It  may  well  have  been  the  intention  of  the  legisla- 
ture to  discourage  such  contracts  or  dealings  on  the  part  of  directorsi 
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whether  for  goods,  work  done,  or  by  way  of  loans  or  advances  of 
money.  The  court  would  require  to  consider  the  case  very  closely 
before  letting  fall  any  thing  tending  to  impeach  it  I  certainly  should 
hesitate  long  before  giving  any  opinion  inconsistent  with  it.  But  it 
does  not  appear  to  me  that  the  present  case  is  at  all  governed  by  Tev- 
ersham's  case,  because  the  act  of  parliament  provides  that  a  contract 
of  this  description  may  be  confirmed,  if  submitted  to  the  next  general 
or  special  meeting  to  be  summoned  for  that  purpose.  Now,  it  is  said, 
in  the  first  place,  that  this  transaction  was  not  submitted  to  the  next 
general  meeting  within  the  meaning  of  the  act  of  parliament,  inas- 
much as  the  words  '^  next  general  or  special  meeting  to  be  summoned  for 
that  purpose,"  import  that  there  must  be  a  summons  calling  the  next 
general  meeting,  and  stating  the  special  matter  to  be  considered  there- 
at;  and,  in  support  of  that  argument,  reference  was  made  to  the  25th 
section  of  the  act  of  parliament,  which  defines  the  powers  to  be  given 
to  companies  after  registration,  and  which  contains  the  expression 
^  from  time  to  time,  at  some  general  meeting  of  shareholders  special- 
ly summoned  for  that  purpose."  That  language,  however,  differs  from 
the  language  used  in  the  29th  section,  because  it  is  <^  general  meet- 
ing specially  summoned  for  that  purpose,"  omitting  the  words  "  or 
special,"  contained  in  the  29th  section.  Therefore  the  words  of  the 
29th  section,  ^'specially  summoned  for  that  purpose,"  do  not  fall  in 
with  the  words  of  the  11th  article  of  the  25th  section.  But,  in  con- 
sidering that  section  in  connection  with  the  29th  section,  it  is  quite 
clear  that  the  word  "  next "  does  not  apply  tp  the  word  "  special,"  and 
therefore  that  the  words  "next  general  meeting"  are  not  connected 
directly  with  the  words  "  special  meeting,"  or  with  the  words  "  to  be 
summoned  for  that  purpose."  I  think,  therefore,  that  the  true  con- 
struction of  this  section  is,  that  these  dealings  and  contracts  are  to 
be  submitted  either  "to  the  next  general  meeting,"  or  "to  a  special 
meeting  to  be  summoned  for  that  purpose." 

Then  it  is  said  that  the  condition,  that  the  terms  of  the  contract 
must  be  submitted  to  the  next  general  meeting,  or  to  a  special  meet- 
ing summoned  for  the  purpose,  has  not  here  been  complied  with, 
there  not  being  here  a  sufficient  submission  of  the  terms  of  the  con- 
tract. It  is  admitted,  however,  that  the  report  made  to  the  sharehold- 
ers at  the  general  meeting  of  the  30th  July,  1846,  contained  in  it  a 
notice  of  the  resolution  of  the  24th  April,  1846,  to  advance  money 
on  loan  notes  of  the  company.  That  meeting  came  on,  and,  at  its 
conclusion,  was  adjourned  to  the  29th  October,  1846,  and  in  the  mean 
time  a  report  was  made  by  the  auditors  of  the  company,  stating  the 
advances  to  the  company  of  these  sums  of  300Z.  Whether  it  stated 
them  to  be  made  on  promissory  notes  or  not,  that  report  was  adopted 
and  confirmed  at  the  adjourned  meeting  of  the  29th  October,  1846. 
Now,  whether  that  report  contained  a  reference  to  the  promissory 
notes  or  not,  I  think  that  the  entry  of  the  advance  of  300Z.  in  that 
report  must  be  connected  with  the  report  made  at  the  meeting  of  the 
30th  July,  1846,  and  therefore  that  it  was,  in  effect,  a  notice  that  there 
had  been  advances  made  by  Mr.  Murray  and  others  to  the  company 
upon  its  promissory  notes.     That  notice  having  been  given,  it  was 
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competent  for  any  shareholder  at  the  meeting  to  have  made  inqui- 
ries as  to  those  transactions,  and  to  have  taken  the  opinion  of  the 
meeting  as  to  whether  they  should  be  confirmed  or  not  It  appears, 
moreover,  that  having  adopted  the  report,  the  adjourned  meeting  passed 
a  vote  of  thanks  to  the  directors  for  having  made  these  advances, 
iu  terms  showing  that  there  had  been  a  sufficient  communication  to 
the  shareholders  of  the  terms  and  character  of  the  transactions.  This 
sum,  therefore,  with  interest,  must  be  allowed. 

Knight  Bruce,  L.  J.  I  likewise  accede  entirely  to  the  course  taken 
by  the  Master  in  this  case.  Though  specially  circumstanced  as  it  is, 
my  impression  is,  that  Teversham's  case  does  not  govern  it.  Upon  the 
question,  whether  Teversham's  case  was  rightly  or  wrongly  decided, 
I  think  it  unnecessary  to  say  anything,  and  I  abstain  frpm  giving 
any  opinion  upon  it  It  appears  to  be  the  just  inference  from  the 
materials  before  the  court,  that,  if  this  sum  had  been  lent  by  a  stran- 
ger, whether  at  interest  or  not,  the  stranger  would  have  been  entitled 
to  recover  it  From  those  materials,  also,  the  just  inference  is,  that 
the  sum  of  300^  was  properly  and  duly  applied  by  the  directors  for 
the  legitimate  purposes  of  the  company.  I  am,  therefore,  satisfied 
that  the  principal  sum  of  300/.  ought  to  be  allowed.  Upon  the  ques- 
tion of  the  interest  upon  the  300/.  I  have  more  doubt;  but  my  learned 
brother  being  quite  satisfied  as  to  that  question  of  interest,  and 
the  inclination  of  my  own  opinion  being  that  it  ought  to  be  allowed, 
I  certainly  shaU  not  dissent  from  him,  but  concur  with  him  in  the 
whole  of  his  conclusion,  that  the  300/.,  with  the  interest  contended 
for,  should  be  allowed.  • 


Gibson  v.  Goldsmid. 

Norember  14,  15,  and  18,  1854. 

^ecific  Performance — Covencmt — Rule  "  thai  he  who  will  have  equUy 

must  do  equity  "  considered. 

By  indenture  of  dissolatlon  of  a  partnership,  the  defendant,  in  consideration  of  the  ooyenant 
therein  contained  on  the  part  or  the  plaintiff,  assi^^ed  to  the  plaintiff  certain  shares  in  a 
foreign  gas  company,  which  hy  the  deed  were  recited  to  pass  hy  the  deUrery  of  the  certifi- 
cates, and  covenanted  with  him  for  farther  assurance ;  and  by  the  same  indenture,  the 
plaintiff,  in  consideration  of  such  assignment,  covenanted  to  indemnify  the  'defendant 
against  certain  partnership  debts.  Upon  the  execation  of  the  deed  the  certificates  of  the 
shares  were  handed  over  to  the  plaintiff,  but  certain  formal  acts  required  to  be  done  by  the 
law  by  which  the  company  was  regulated,  before  the  property  in  the  shares  could  be  enect- 
ually  vested  in  the  plaintiff,  were  not  performed :  — 

Hddf  that  inasmuch  as,  upon  the  construction  of  the  whole  deed,  the  plaintiff's  covenant  of 
indemnity  and  the  defendant's  covenant  as  to  the  shares  were  legally  independent  of  each 
other,  a  breach  of  the  covenant  of  indemnitv  "by  the  plaintiff,  subsequent  to  the  execution 
of  the  deed,  did  not  constitute  a  grohnd  of  defence  to  a  bill  by  the  plaintiff  for  the  specific 
performance  by  the  defendant  of  the  covenant  for  further  assurance,  by  performing  &e 
formal  acts  necessary  to  be  done  in  order  effectually  to  vest  the  property  or  the  shares  in 
the  plaintiff. 


COURTS  OP  CHANCEEY,  1864.       689 


Gibson  «.  Goldsmid! 


This  was  a  bill  for  the  specific  performance  of  an  agreement  for 
tfae  transfer  of  fifty  shares  in  the  B'Escheveiler  Gras  Qimpany,  the 
defendant  having  refused  to  do  certain  formal  acts  which  ^ere  neces- 
sary to  be  done  before,  according  to  the  l^w  of  Prassia,  under  which 
the  company  was  formed  and  regulated,  the  complete  ownership  of 
the  shares  could  become  vested  in  the  plaintiff.  The  agreement  in 
question  was  contained  in  a  deed  of  nine  parts,  dated  the  3d  Octo- 
ber, 1851,  and  made  and  executed  by  and  between  eight  persons  as 
parties  thereto,  among  them  were  included  the  plaintiff,  Thomas 
Cummins  Gibson,  the  defendant,  Edmund  Elsden  Gtoldsmid,  and  one 
John  Grafton,  for  the  purpose,  irUer  cUia^  of  dissolving  certain  partner- 
ships therein  mentioned.  It  recited  that  certain  differences  had  arisen 
between  the  parties  thereto,  and  that,  to  put  an  end  to  such  differences, 
it  had  been  agreed  by  and  between  them,  that  the  said  Edward  Elsden 
Goldsmid  and  John  Grafton,  jointly  and  severally,  according  to  their 
several  and  respective  interests  in  the  premises  thereby  assigned, 
remised,  and  released,  should  make  the  assignments  and  assurances 
and  enter  into  the  covenants  and  agreements  thereinafter  contained, 
and  that,  in  consideration  of  their  so  doing,  the  said  Thomas  Cum- 
mins Gibson  and  John  Grafton  should  jointly  enter  into  the  releases, 
and  execute  the  indemnity  thereinafter  contained  on  their  parts;  and, 
amongst  other  things,  it  recited  that  John  Grafton  and  Edward  Els- 
den Goldsmid,  as  such  partners  as  therein  mentidned,  were  possessed 
of  176  shares  in  the  Wazemmes  Company,  of  certain  numbers ;  and 
also  of  50  shares  in  the  D'Escheveiler  Gras  Company,  of  certain  num- 
bers; and  also  of  170  shares  in  the  Carlsruhe  Gas  Company,  num- 
bered ;  and  that  Goldsmid  was  possessed  of  certain  furniture,  patent, 
and  other  property. 

It  then  recited  as  follows :  "  And  whereas  all  the  said  several 
shares  hereinbefore  named  are,  it  is  believed,  transferred  by  delivery 
of  the  certificates  or  vouchers  for  the  same."  The  indenture  then 
witnessed,  that  for  and  in  consideration  of  the  premises,  and  of  the 
releases  and  covenants  thereinafter  made  and  entered  into  by  and  on 
the  parts  of  the  said  Thomas  Cummins  Gibson  and  John  Grafton, 
they,  the  said  John  Grafton  and  Edmund  Elsden  Goldsmid,  with  the 
privity  and  approbation  of  the  several  other  parties  thereto,  so  far  as 
they  were  or  might  be  respectively  interested,  did  jointly  and  sever- 
ally thereby  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
Thomas  Cummins  Gibson  and  John  Grafton,  their  executors,  ad- 
ministrators, and  assigns,  all  those  fifty  actions  or  shares,  of  750 
francs,  or  florins,  or  30L  sterling,  in  the  Compagnie  d'Eclairsige 
d'Escbeveiler,  otherwise  "  the  Escheveiler  Company,"  numbered  re- 
spectively 3176  to  3200,  and  Nos.  3251  to  3275,  both  inclusive, 
together  with  all  and  all  manner  of  benefit,  interest,  claim,  and  demand 
of  them,  the  said  John  Grafton  and  Edmund  Elsden  Goldsmid,  jointly 
and  severally,  therein  and  thereto,  to  hold  the  same  unto  the  said  Tho- 
mas Gibson  Cummins  and  John  Grafton,  their  executors,  administra- 
tors, and  assigns,  as  and  for  their  own  property  and  effects  absolutely; 
and  the  said  Edmund  Elsden  Goldsmid  did  thereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
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and  with  the  said  Thomas  Cummins  Gibson  and  John  Grafton,  their 
heirs,  executors,  administrators,  and  assigns,  that  he,  the  said  Edmund 
Elsden  Goldsmid,  would,  whenever  thereto  reasonably  required,  at 
the  request,  cost,  and  charges  of  the  party  or  parties  requiring  the 
same,  make,  do,  and  execute  all  such  further  acts,  deeds,  matters,  and 
things  that  might  be  required,  as  he  lawfully  could  or  might,  or  as 
should  be  in  his  power  and  ability,  for  the  purpose  of  effectuating  the 
transfers  and  assignments  hereby  made,  and  for  vesting  the  shares 
and  other  estates  and  effects  thereby  assigned  in  the  said  Thomas 
Cummins  Gibson  and  John  Grafton;  and  each  of  them,  the  said 
John  Grafton  and  Edmund  Elsden  Goldsmid,  did  thereby  severally 
further  covenant  with  the  said  Thomas  Cummins  Gibson  and  John 
.  Grafton,  their  executors,  administrators,  and  assigns,  that  they,  the 
said  John  Grafton  cmd  Edmund  Elsden  Goldsmid,  then  had  in  them- 
selves, or  one  of  themselves  had  in  himself,  good,  right,  and  lawful 
and  absolute  authority  to  assign  and  transfer  all  and  every  the  shares, 
property,  estate,  and  effects  thereby  assigned  and  transferred  by  them 
respectively,  and  every  part  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents ;  and  that*  the  said  shares,  property,  estate, 
and  effects  thereby  by  them  assigned  and  transferred  were  free  and 
exempt  from  all  incumbrances  by  them  or  either  of  them  committed; 
and  that  the  said  shares,  property,  estate,  and  effects,  or  any  part 
thereof,  were  not  liable  to  the  debts,  dues,  claims,  and  demands  of 
any  person  or  persons  whomsoever ;  and  he,  the  said  Edmund  Els- 
den Goldsmid,  did  thereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, further  covenant  and  agree  with  the  said  Thomas  Cum- 
mins Gibson  and  John  Grafton,  that  he  had  in  himself  good,  right, 
and  lawful  and  absolute  authority  to  assign,  transfer,  remise,  re- 
lease, and  surrender,  in  manner  aforesaid,  all  and  every  the  shares, 
property,  estate,  furniture,  wine,  and  premises  thereby  by  him  sepa- 
rately assigned,  transferred,  remised,  released,  and  surrendered  respec- 
tively ;  and  that  the  shares,  property,  estate,  furniture,  and  premises 
were  free  from  incumbrances  by  him  committed ;  and  that  the  said 
shares,  property,  estate,  furniture,  and  premises  by  him,  the  said  Ed- 
mund Elsden  Goldsmid,  so  assigned,  transferred,  released,  and  sur- 
rendered respectively,  were  not,  nor  was  there  any  part  thereof,  liable 
to  the  debts,  dues,  demands,  claims,  and  reckonings  of  any  person  or 
persons  whatsoever.  Then  the  indenture  witnessed,  that  in  considera- 
tion of  the  premises,  and  of  the  assignment  and  transfer  thereinbefore 
made  to  them  by  Goldsmid,  Gibson,  and  Grafton  jointly,  for  them- 
selves, their  heirs,  executors,  and  administrators,  and  with  the  privity 
and  approbation  of  several  others  of  the  parties  thereto,  who  were 
named,  so  far  as  they  were  or  might  be  respectively  interested,  "  cov- 
enant and  agree  that  they,  or  the  survivor  of  them,  or  their  execu- 
tors and  administrators,  will  save  harmless  and  keep  indemnified 
Goldsmid,  his  heirs,  executors,  and  administrators,  and  his  and  their 
estates  and  effects,  of,  from,  and  against  the  copartnership  debts  and 
liabilities  of  the  several  respective  firms  therein  mentioned  which 
were  in  subsistence  and  due  and  owing  at  the  date  of  the  said  recited 
agreement,  and  from  and  against  all  specialties  which  the  said  Ed- 
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mund  Elsden  Goldsmid  at  any  time  theretofore  bad  executed  as  a 
partner  in.the  said  respective  farms  during  the  said  copartnership." 

Then  there  wy  an  assignment  of  Mr.  Qoldsmid's  furniture  and  wine, 
in  particular  places  mentioned,  and  then  there  was  this  covenant: 
*'  He,  the  said  Edmund  Elsden  Goldsmid,  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant,  promise,  and  agree, 
with  the  said  Thomas  Cummins  Gibson,  and  John  Grafton,  their 
heirs,  executors,  administrators,  and  assigns,  that  he,  the  said  Ed> 
mund  Elsden  Goldsmid,  will,  whenever  thereunto  reasonably  required, 
at  the  request,  cost,  and  charges  of  the  party  or  parties  requiring  the 
same,  make,  do,  and  execute  all  such  further  acts,  deeds,  matters, 
and  things  that  may  be  required,  as  he  lawfully  can  or  may,  or  as  shall 
be  in  his  power  and  ability,  for  the  purpose  of  effectuating  the  trans- 
fers  and  assignments  hereby  made,  and  for  vesting  the  shares  and 
other  estates  and  effects  hereby  assigned,  unto  the  said  Thomas 
Cummins  Gibson,  and  John  Grafton,  according  to  the  true  intent  and 
meaning  of  these  presents."  Then  the  indenture  further  witnessed, 
that,  in  consideration  of  the  assignment  and  transfer  thereinbefore 
contained,  on  the  part  of  Mr.  Goldsmid,  and  also  in  consideration  of  • 
the  covenant  and  agreement  thereinbefore  and  thereinafter  contained, 
on  the  part  of  Mr.  Goldsmid,  Gibson,  and  Grafton,  and  also  other 
persons  therein  named,  did  jointly  and  severally  release,  and  forever 
discharge,  the  said  Edmund  Elsden  Goldsmid,  and  his  estates  and 
effects  of  and  from  all  sums  of  money,  and  all  manner  of  actions, 
suits,  reckonings,  balances,  charges,  losses,  ^ins,  claims,  and  demands 
whatsoever,  which,  either  at  law  or  in  equity,  they,  the  said  Thomas 
Cummins  Gibson,  and  John  Grafton,  or  either  of  them,  or  their  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,  or  the  said 
other  persons  therein  named,  or  any  of  them,  or  their  or  any  of  their 
heirs,  executors,  administrators,  or  assigns,  then  had,  or  thereafter 
should  or  might,  or  otherwise  could  or  might,  have,  claim,  sustain, 
make,  or  demand  from,  upon,  or  against  the  said  Edmund  Elsden 
Goldsmid,  his  heirs,  executors,  or  administrators,  or  his  or  their  estate 
or"  effects  whatsoever  and  wheresoever,  or  any  of  them,  or  any  part 
thereof,  respectively,  for  or  by  reason,  or  on  account  of,  the  said 
several  copaitnerships  so  dissolved  as  aforesaid,  or  for,  or  by  reason, 
or  on  account  of  any  act,  matter,  or  thing,  in  anywise  relating  to  the 
said  copartnership's,  or  any  of  them,  other  than  and  except  under,  and 
by  virtue  of,  those  presents,  and  the  assignments,  releases,  and  cove- 
nants therein  contained. 

And  the  indenture  further  witnessed,  that,  for  the  considerations 
thereinbefore  lastly  contained,  he,  the  said  Thomas  Cummins  Gibson, 
did  thereby,  for  himself,  his  heirs,  executors,  and  administrators,  with 
the  privity  and  approbation  of  all  the  said  other  parties  thereto,  so 
far  as  they  were  or  might  be  respectively  interested,  and  particularly 
of  the  said  John  Grafton,  remise,  release,  and  quitclaim,  unto  the 
said  Edmund  Elsden  Goldsmid,  his  executors  and  administrators, 
a  certain  judgment  debt  of  745/.  therein  speci&ed  as  due  from  Gold- 
smid to  Gibson ;  and  that  Gibson,  or  his  heirs,  executors,  or  adminis- 
trators, should,  and  would  forthwith,,  at  the  costs,   charges,  and 
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expenses  of  the  said  Edmund  Elsden  (Joldsmid,  whenever  thereunto 
required,  enter  up  satisfaction  upon  the  said  judgment  to  be  reserved. 
Then  followed  a  covenant,  by  Gibson  and  Grafton,  ^  save  harmless 
Goldsmid  and  his  estate  from  all  calls  made,  or  to  be  made,  upon  the 
shares  thereinbefore  assigned  and  transferred;  and  the  indenture  then 
witnessed,  that,  in  consideration  of  the  aforesaid  releases  and  in- 
demnity, executed  by  the  said  Gibson  and  Grrafton,  he,  the  said 
Edmund  Elsden  Goldsmid,  thereby  rele^ised  to  them,  the  said  Gib* 
son  and  Grafton,  all  claims,  reckonings,  accounts,  bonds,  bills,  notesj 
and  securities  for  money  which  he,  the  said  Edmund  Elsden  Goldsmid, 
then,  or  at  any  time  theretofore,  had  against  them,  the  said  Gibson 
and  Grafton,  or  either  of  them,  save  and  except  under,  and  by  virtue 
of,  the  releases  and  covenants  by,  or  on  the  part  of,  the  said  Thomas 
Cummins  Gibson  and  John  Grafton,  thereinbefore  respectively  con- 
tained, to  the  intent  that  all  claims  and  demands,  of  whatsoeva 
nature  and  description,  of  the  said  Edmund  Elsden  Groidsmid,  against 
the  said  Thomas  Cummins  Gibson  and  John  Grafton,  or  either  of 
them,  save  and  except  as  aforesaic^  may  be  remised  and  released 
unto  them.  Lastly,  it  was  thereby  dedared  and  agreed  by  and 
between  the  whole  of  the  parties  thereto,  and  they  did  thereby  declare, 
that  they  would,  at  all  times  thereafter,  so  far  as  necessary  to  effectu- 
ate and  carry  out  the  object  of  the  indenture,  recognize  and  abide  by 
the  decision  of  French  courts  of  law,  for  matters  arising  within  the 
jurisdiction  of  the  French  tribunals,  and  of  English  courts,  for  mat- 
ters arising  within  their  respective  jurisdictions. 

And  it  was  thereby  further  declared  and  agreed,  between  all  the 
parties  thereto,  that  the  indenture  should  be  received  and  read  in 
evidence,  in  all  and  every  the  courts  of  law  and  equity,  both  in 
England  and  France,  within  their  respective  jurisdictions.  Subse- 
quent to  the  execution  of  the  deed,  John  Grafton's  interest  in  the 
D'Escheveiler  shares  became  vested,  by  assignment,  in  Gibson,  the 
plaintiff.  It  was  alleged  by  the  defendant,  that,  subsequently  to  such 
execution,  he  had  been  sued  for,  and  obliged  to  pay,  2502.  in  respect 
of  a  debt  against  the  liability  to  which  the  covenant  of  indemmty 
contained  in  the  deed  was  given,  and,  upon  being  applied  to  by  the 
'plaintiff,  to  complete  the  transfer  of  the  fifty  shares  in  the  D'Esche- 
veiler Company  comprised  in  the  deed,  by  authorizing,  in  writing, 
the  appendage  of  his  signature  to  an  entry  of  transfer,  to  be  made  in 
the  company's  books,  at  their  chief  office  in  Paris,  he  had  refused, 
the  ground  of  such  refusal  being,  that  he  had  not  been  indemnified 
in  respect  of  the  debt  paid  by  him  in  conformity  with  the  covenant 
contained  in  the  deed.  The  plaintiff  thereupon  filed  a  bill  for  specific 
performance,  by  the  defendant,  of  the  agreement  of  October,  1851, 
by  doing  the  acts  necessary  for  vesting  the  shares  in  the  plaintiff; 
and  the  Master  of  the  Rolls,  at  the  hearing,  made  a  decree  for  an 
account  of  what  had  been  paid  or  discharged  by  Goldsmid,  since  the 
date  of  the  indenture  of  October,  1851,  in  respect  of  the  liabilities  of 
the  partnership,  and  that  the  D'Escheveiler  shares,  should  be  trans- 
ferred to  the  plaintiff,  upon  payment  of  what  had  been  paid  by  the 
defendant,  in  respect  of  the  liabilities  of  the^iartnership  and  of  the 
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taxed  costs  of  the  suit.  From  this  decree  the  present  appeal  was 
brought)  upon  hearing  of  which  the  question  argued  was,  whether, 
assuming  the  plaintiff  to  be  indebted  to  the  defendant  on  the  cove- 
nant of  indemnity,  the  defendant  was  entitled,  on  that  ground,  to 
resist  the  plaintiff's  claim  to  have  the  assignment  of  the  shares  per- 
fected to  him. 

The  principal  arguments  urged  at  the  bar  are  considered  in  their 
lordships'  judgments. 

GlassCj  Q.  C,  and  Terrell^  appeared  for  the  plaintiff. 

Palmer^  Q.  C,  and  Waleyy  for  the  defendant. 

The  following  authorities  were  referred  to :  Searle  v.  Law^  15  Sim. 
95 ;  Ward  v.  Audland,  8  Beav.  201 ;  Hanson  v.  KecUing-^  4  Hare,  1 ; 
Rawson  v.  Samuely  Cr.  &  Ph.  161 ;  SkUh  v.  Foster y  1  Ves.  sen.  88 ; 
Melionicchi  v.  The  Royal  Exchange  Assurance  Company ^  1  Eq.Cas. 
Ab.  8,  pi.  8 ;  TTie  Grand  Junction  Canai  Company  v.  Dimes^  2  Mao. 
&  G.  285 ;  and  Francis's  Maxims,  4th  edition  of  Fonblanque,  App.  i. 

Knight  Bruce,  L.  J.  The  question  of  which  we  have  to  dispose 
is,  whether,  upon  the  assumption  against  the  plaintiff,  for  every  pres- 
ent purpose,  that  the  defendant's  allegation  of  his  right,  under  the 
covenant  of  indemnity  contained  on  the  plaintiff's  part  in  the  deed 
of  the  3d  October,  1851,  to  recover  by  suit  against  the  plaintiff  the 
present  sum  of  money,  is  well  founded,  the  plaintiff's  title  to  relief  in 
this  case  is  obstructed  or  affected  by  that  circumstance  —  a  question 
which  ought,  I  conceive,  to  be  answered  in  the  plaintiff's  favor.  The 
relief  that  he  prays,  so  far  as  we  are  now  dealing  with  it,  is  to  compel 
the  defendant  to  do  a  formal  act,  for  the  purpose  of  completing  the 
plaintiff's  title  to  certain  shares  in  a  continental  undertaking,  called 
**  The  D'Escheveiler  Mining  Company,"  which  shares  (at  least,  the 
original)  were  expressed  and  meant  to  be  assigned  by  the  defendant 
to  the  plaintiff  and  Mr.  Grafton,  by  the  deed  of  the  3(1  October,  1851; 
and  it  must,  I  think,  be  taken  to  have  been  intended  by  the  plaintiff 
and  the  defendant,  at  the  time  of  executing  and  in  executing  the  deed, 
that,  from  the  moment  of  its  execution  by  them  and  Mr.  Grafton,  the 
shares  should  be  placed  in  the  absolute  power  of  Mr.  Gibson  and  Mr. 
Grafton,  and  that  they  should  be  thenceforth  the  sole  and  absolute 
owners  of  them.  .  It  appears,  however,  that,  according  to  the  law  or 
regulations  by  which  the  shares  are  governed,  some  act  beyond  the 
execution  of  the  deed  was  necessary,  or  is  probably  and  with  reason 
considered  to  have  been  necessary,  in  order  to  give,  on  the  continent, 
complete  effect  to  that  intention.  The  formal  act,  which  it  is,  as  I 
have  said,  an  object  —  is,  indeed,  the  reason,  if  not  the  main  and  sole 
object— » of  the  present  suit  to  oblige  the  defendant  to  do,  he  resists, 
because,  he  alleges,  the  covenant  on  Mr.  Gibson's  part,  which  the 
deed  contains,  to  indemnify  the  defendant  against  certain  actual  or 
supposed  liabilities,  has,  with  regard  to  another  property,  been  broken, 
and  because  the  breach  must,  as  he  asserts,  be  cured  and  remedied 
before  the  decree  can  be  made  effectual  against  him.    The  deed  — - 
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an  instrument  artlessly  prepared,  thoagh  seeming  to  extend  to  a  con- 
siderable variety  of  circumstances -— is  not  free  from  doubt  in  its 
provisipns — is  an  indenture  of  nine  parts,  to  which  eight  persons,  I 
think,  are  expressed  to  be  parties,  and,  so  far  as  it  can  now  be  material 
to  mention  the  contents  particularly,  runs  thus :  — 

[His  lordship  read  the  parts  of  the  indenture  set  forth  above.] 
Mr.  Grafton's  interest  in  the  D'Escheveiler  shares  has  become 
vested  in  Mr.  Gibson,  and  was  so  when  the  bill  was  filed.  Now,  with 
regard  to  the  indemnity  which  the  defendant  claims,  he  must,  I 
conceive,  be  taken  to  have  been,  when  they  executed  the  deed,  con- 
tent to  rely  on  the  covenant  of  indemnity  contained  in  the  deed,  and 
on  the  covenant  only.  The  defendant  alleges  against  the  plaintifi^ 
not  any  wrong  of  commission  or  omission  on  his  part  previous  to  the 
deed,  or  contemporaneous  with  it,  but  a  wrong  of  commission  or 
omission  done  at  a  subsequent  time,  though  in  breach  of  a  covenant 
contained  on  his  part  in  the  deed.  This  appears  to  me  to  form,  neither 
legally  nor  equitably,  an  impediment  in  the  way  of  the  actual  assertion 
of  his  right  to  be  placed  in  the  position  in  which  it  was  intended  he 
should,  immediately  upon  the  execution  of  the  deed  by  himself  and 
Mr.  Goldsmid  and  Mr.  Gibson,  be  placed.  The  plaintiff  having  done 
all  that  was  then  incumbent  upon  him  to  do,  by  executing  the  deed, 
Mr.  Gibson  and  Mr.  Grafton  paid  the  price  of  the  shares.  The 
defendant  contends  the  plaintiff's  position  to  be  that  of  a  party  to  a 
contract,  who,  having  broken  or  omitted  to  perform  a  material  term 
of  it  on  his  part,  sues  the  other  for  specific  performance  of  the  other 
part  of  the  agreement ;  but  I  do  not  accede  to  that.  The  plaintifT 
agreed  to  give  a  covenant  of  indemnity,  and  he  did  so.  His  subse- 
quent breach  of  it,  if  he  has  broken  it,  forms  no  breach  of  the  agree- 
ment to  give  it  His  covenant  of  indemnity,  and  the  defendant's 
covenant  as  to  the  shares,  are  legally  independent  of  each  other.  Lien 
equally  and  set-off  appear  to  me  to  be  out  of  the  case  ;,  and  the  rule, 
sometimes  misunderstood  —  perhaps  less  wide  in  appearance  than  in 
expression  —  the  rule,  namely,  that  a  plaintiff  coming  for  equity  must 
do  equity,  is  without  application  in  the  present  instance,  as  I  view 
the  matter.  That  unity  of  subject,  or  connection  between  subjects, 
which  calls  it  into  operation,  is  here,  I  think,  wanting;  and  the 
plaintiff  must  be  left  to  sue  upon  his  claim  for  indemnity.  He  cannot 
effectually  set  it  up  in  this  cause —  at  leasts  according  to  my  opinion. 
I  desire  to  be  understood,  however,  as  not  intimating  what  course  it 
would,  in  my  judgment,  have  been  right  to  take,  if  we  had  not  been 
satisfied  that,  in  the  transaction  of  October,  1851,  the  understanding 
and  meaning  of  the  parties  were,  that,  from  the  time  of  the  execution 
of  the  deed  by  the  plaintiff  and  the  defendant  and  Mr.  Grafton,  the 
shares — the.  original  subscribers'  shares — should  at  once  and  abso- 
lutely become  the  property  of  Mr.  Grafton  and  the  plaintiff;  or  if  the 
plaintiff  had,  to  the  defendant's  damage,  acted  wrongfully  on  a  point 
directly  and  immediately  touching  his  shares,  the  subject  of  pursuit 

Turner,  L.  J.    The  bill  in  the  case  is  filed  for  the  purpose  of  com* 
pelling  the  defendant  to  do  all  such  acts  as  may  be  necessary  for 
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transferring  to  the  plaintiff  certain  shares  in  the  D'Escheveiler  Com- 
pany, which  are  mentioned  in  the  bill.  The  title  of  the  plaintiff  rests 
upon  the  deed  of  the  3d  October,  1851,  which  had  for  its  object  to 

Eut  an  end  to  the  partnership  in  which  the  plaintiff  and  the  defendant 
ad  been  concerned,  and  to  arrange  the  affairs  of  that  partnership; 
and  the  deed  contained  the  recital  which  my  learned  brother  has 
referred  to,  that  the  shares  of  the  company  are,  it  is  believed,  trans^ 
ferred  by  delivery  of  the  certificates  or  vouchers,  and  contains  an 
assignment  of  those  particular  shares,  and  a  covenant  of  indemnity 
a^inst  all  the  liabilities  of  the  partnership.  The  defendant  resists  the 
plaintiff's  claim  to  have  a  transfer  of  the  shares  perfected  to  him.  He 
resists  the  claim  upon  this  ground,  that  the  plaintiff  is  indebted  to 
him  upon  a  covenant  of  indemnity.  He  insists  that  the  plaintiff  is 
not  entitled  to  calt  upon  him  to  perfect  the  assignment  of  the  shares, 
until  he  pays  the  debt  due  on  the  covenant  of  indemnity.  The 
Master  of  the  Rolls  was  of  opinion  that  this  defence  was  well  found- 
ed, and  has  accordingly  made  the  decree  by  which  the  account  is 
directed  of  what  has  been  paid  or  discharged  by  the  defendant,  Gold- 
smid,  since  the  date  of  the  deed  of  dissolution,  in  respect  of  the  liabil- 
ities of  the  partnership,  and  then  a  direction  to  tax  the  defendant  his 
costs  of  the  suit,  and  an  order  that  the  shares  be  transferred  to  the 
plaintiff,  upon  payment  of  what  has  been  paid  by  the  defendant  in 
respect  of  the  liability  of  the  partnership  and  of  the  costs  of  the  suit. 
The  appeal  before  us  is  from  this  decree. 

Upon  the  hearing;  of  the  appeal,  the  question  y^as  raised,  whether 
there  is  any  thing  due  to  the  defendant  upon  the  covenant  of  indem- 
nity ;  but,  upon  the  suggestion  gt  my  learned  brother,  it  was  agreed 
that  that  question  should  be  postponed,  and  the  case  should  be  first 
argued  upon  the  point,  whether,  assuming  the  plaintiff  to  be  indebt- 
ed to  the  defendant  on  the  covenant  of  indemnity,  the  defendant  is 
entitled  upon  that  ground  to  resist  the  plaintiffs  claim  to  have  the 
assignment  of  the  shares  perfected  to  him.  The  case  was  argued  at 
the  bar,  and  was  rested  by  the  Master  of  the  Rolls  in  his  judgment, 
upon  the  ground  that  the  plaintiff,  seeking  specific  performance, 
must  perform  his  part  of  the  contract ;  and,  in  effect,  the  judg- 
ment of  the  Master  of  Rolls  rested  upon  the  rule,  "  that  he 
who  comes  into  equity  must  do  equity."  This  is  a  rule  which  is  no 
doubt  favored  by  this  court,  as  its  direct  and  immediate  operation 
is  to  prevent  multiplicity  of  suits — an  evil  which  the  court  is  always 
anxious  to  avoid.  But  the  rule  certainly  does  not  go  so  far  as  to 
entitle  the  court  arbitrarily  to  impose  terms  upon  a  plaintiff  who  may  . 
be  driven  to  ask  for  its  assistance ;  it  is  restricted  in  its  operation, 
and  the  true  meaning  of  it,  as  I  apprehend,  is  this,  that  those  who 
ask  for  the  assistance  of  the  court  must  do  justice  as  to  the  matter 
in  respect  of  which  that  assistance  is  asked.  Lord  Hardwicke, 
speaking  of  the  rule  in  Shish  v.  Foster,  1  Ves.  sen.  88,  thus  ex- 
pressed himself:  <<  The  rule  does  not  hold  throughout,  so  as  to  tack 
things  together  which  are  independent  in  their  own  nature."  Sir 
John  Leach,  in  Whitaker  v.  Ballj  1  Gl.  &  Ja.  213,  distinctly  stated 
that  the  rule  only  applied  to  equity  arising  out  of  the  same  transac* 
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tion ;  and  without  mentioning  the-  other  cases,  of  which  there  aie 
many,  it  is'  sufficient  to  refer  to  the  case  of  Hanson  v.  Keaiingy  4 
Hare,  1,  in  which  Sir  James  Wigram  has  summed  up  the  law  upon 
the  point  with  great  accuracy  and  ability.    He  says :  "  The  argument 
in  this  case,  for  the  defendant,  Mrs.  Keating,  was  founded  upon  the 
well-established  rule  of  this  court,  that  the  plaintiff  who  would  have 
equity  must  do  equity  —  a  rule  by  which,  properly  understood,  it  is  at 
all  times  satisfactory  to  me  to  be  bound.     But  it  is  a  rule  which,  as  it 
was  used  in  the  argument  of  this  case,  takes  for  granted  the  whole 
question  in  dispute.     The  rule,  as  I  have  often  had  occasion  to  ob< 
serve,  cannot  per  se  decide  what  terms  the  court  should  impose  upon 
the  plaintiff  as  the  price  of  the  decree  it  gives  him.    It  decides  in 
the  abstract,  that  the  court,  giving  the  plaintiff  the  relief  to  which  he 
is  entitled,  will  do  so  only  upon  the  terms  of  his  submitting  to  give 
the  defendant  such  corresponding  rights,  if  any,  as  he  also  may  be 
entitled  to  in  respect  of  the  subject-matter  of  the  suit.     What  these 
rights  are,  must  be  determined  aliunde  by  strict  rules  of  law,  and  not 
by  any  arbitrary  determination  of  the  court.     The  rule,  in  short,  mere- 
ly raises  the  question,  what  those  terms,  if  any,  should  be.     If,  for 
example,  a  plaintiff  seeks  an  account  against  a  defendant,  the  court 
will  require  the  plaintiff  to  do  equity,  by  submitting  himself  to  ac- 
count in  the  same  matter  in  which  he  asks  an  account ;  the  reason 
of  which  is,  that  the  court  does  not  take  accounts  partially,  and,  per- 
haps, ineffectually,  but  requires  that  the  whole  subject  be,  once  for 
all,  settled  between  the  parties.     It  is  only,  I  may  observe,  as  a  gen- 
eral rule,  to  the  one  matter  which  is  the  subject  of  a  given  suit  that 
the  rule  applies,  ( Wkitaker  v.  Hall,  1  Gl.  &  Ja.  213 )  and  not  to  dis- 
tinct matters  pending  between  the  same  parties.     So,  in  the  case  of 
a  bill  for  specific  performance,  the  court  will  give  the  purchaser  bis 
conveyance,  provided  he  will  fulfil  his  part  of  the  contract  by  paying 
the  purchase-money ;  ind,  e  converso,  if  the  .vendor  were  plainti^ 
the  court  shall  assist  him  only  upon  condition  of  his  doing  equity  by 
conveying  to  the  purchaser  the  subject  of  the  contract  upon  receiving 
the  purchase-money.     In  this,  as  in  the  former  case,  the  court  win 
execute  the  matter  which  is  the  subject  of  the  suit  wholly,  and  not 
partisdly.     So,  if  a  bill  be  filed  by  the  obligor  in  an  usurious  bond, 
to  be  relieved  against  it,  the  court,  in  a  proper  case,  will  cancel  the 
bond,  but  only  upon  terms  of  the  obligor  refunding  to  the  obligee  the 
money  actually  advanced.      The  reasoning  is  analogous  to  that  in 
the  previous  cases.     The  equity  of  the  obligor  is  to  have  the  entire 
transaction  rescinded.     The  court  will  do  this,  so  as  to  remit  both 
parties  to  their  original  positions ;  it  will  not  relieve  the  obligor  from 
his  liability,  leaving  him  in  possession  of  the  fruits  of  the  illegal 
transaction  he  complains  of.     I  know  of  no  case  which  cannot  be 
explained  upon  this  or  analogous  reasoning ;  and  my  opinion  is,  that 
the  court  can  never  lawfully  impose  merely  arbitrary  conditions  upon 
a  plaintiff,  only  because  he  stands  in  that  position  upon  the  record, 
but  can  only  require  him  to  give  the  defendant  that  which,  by  the  law 
of  the  court,  independently  of  the  mere  position  of  the  party  on  the 
record,  is  the  right  of  the  defendant  in  respect  of  the  subject  of  the  suit. 
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A  party,  in  short,  does  not,  by  becoming  plaintiff  in  equity,  give  up 
any  of  his  rights,  or  submit  those  rights  to  the  arbitrary  disposition 
of  the  court ;  he  submits  only  to  give  the  defendant  his  rights  in  re- 
spec^of  the  subject-matter  of  the  suit,  on  the  condition  of  the  plain- 
tiff obtaining  his  own.  Cases  may,  perhaps,  be  suggested,  some  cases 
of  retainer,  for  example,  in  which  a  question  can  never  arise  except 
against  a  plaintiff;  but,  as  a  general  proposition,  it  may,  I  believe, 
be  correctly  stated,  that  a  plaintiff  will  never  in  that  character  be 
compelled  to  give  tf  defendant  any  thing  but  what  the  defendant 
might,  as  a  plaintiff,  enforce,  provided  a  cause  of  suit  arose.  Lady 
E^Hink  V.  MontolieUj  5  Ves.  737 ;  Sttirgis  v.  ChampneySj  5  My.  &  C. 
102." 

With  this  exposition  of  the  law  on  this  subject  I  fully  agree ;  and 
the  true  question,  therefore,  in  this  case,  seems  to  me  to  be,  whetheri 
upon  the  construction  of  this  deed,  the  covenant  for  further  assurance 
and  the  covenant  for  indemnity  are  to  be  taken  solely  and  distinctly, 
or  as  connected  together,  so  that  the  performance  of  the  one  was  to 
be  dependent  upon  the  fulfilment  of  the  other.  I  have  examined  the 
deed  in  this  point  of  view,  and  I  am  fully  satisfied  that  it  was  not 
intended  by  the  parties  that  the  covenants  should  be  thus  taken  in 
connection.  The  recital  to  which  I  have  referred  seems  to  me  of  it- 
self to  be  conclusive  upon  the  point ;  it  shows  that  the  parties  con- 
templated that  the  whole  interest  in  the  shares  would  pass  by  the 
assignment ;  and  the  shares  must,  therefore,  have  been  intended  to 
pass  immediately,  but  the  demand  on  the  covenant  of  indemnity 
must,  from  its  nature,  be  future  and  contingent  My  opinion  is,  that 
the  rule,  ^  that  he  who  comes  for  equity  must  do  equity,"  does  not 
apply  to  this  case ;  and  I  think  the  case  is  not  one  to  which  the  rule 
can  advantageously  be  extended.  The  extension  of  the  rule  to  such 
a  case  as  the  present  would,  as  it  seems  to  me,  be  attended  with  the 

greatest  inconvenience.  If  the  rule  be  applied  to  the  alleged  existing 
ability  on  the  covenant,  I  think  it  must  equally  prevail  as  to  other 
liabilities  from  time  to  time  arising;  and  if  the  existence  of  liabili- 
ties furnishes  a  ^und  for  this  defence,  I  do  not  see  how  an  inquiry 
whether  the  liabilities  existed  could,  under  any  circumstances,  be  re- 
fused. Again :  the  effect  of  applying  the  rule  to  this  case  would  be 
to  bring  into  this  court  all  leral  questions  arising  upon  a  covenant 
of  indemnity.  It  was  argued  for  the  defendant,  that  this  rule  fought 
to  apply  as  to  liabilities  already  arisen  upon  the  covenant,  or  which 
may  arise  upon  it  pending  the  suit,  without  reference  to  the  liabilities 
which  may  subsequently  arise ;  but  this  does  not  seem  to  me  to  be 
consistent  with  the  ordinary  rule  of  this  court ;  it  is  not  the  habit  of 
the  court  to  execute  covenants  partially ;  and  if  the  defendant's  argu- 
ment be  good  as  to  liabilities  which  have  arisen,  I  think  it  must  follow 
that  an  account  must  be  taken  of  all  the  liabilifles,  which  must  be  sat- 
isfied or  provided  for  before  the  plaintiff  can  compel  a  transfer.  It 
was  also  argued  by  the  defendant,  that  if  the  liabilities  under  the  cov- 
enant had  been  incurred  in  respect  of  the  shares  sought  to  be  trans- 
ferred, the  court  certainly  woula  not  have  compelled  the  transfer  until 
the  liabilities  were  satisfied.     But  the  argument  has  no  application 
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to  the  case.  In  the  event  suggested,  the  liabilities  would  have 
been  incurred  in  respect  of  the  other  matters  in  the  suit,  and  the 
rule  in  question  would,  therefore,  clearly  apply.  Upon  the  whole, 
my  opinion  is,  that  this  decree  cannot  be  maintained,  and  that*  there 
must  be  a  decree  for  the  execution  of  the  covenant  for  farther  assQ^ 
ance  upon  the  terms  prayed  by  the  bilL 
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ADVERSE  POSSESSION. 
See  ScoU  t.  ScoUy  5. 

AGENT. 

When  his  Acts  bind  his  PrincipctL]    See  Wing  v.  Harvey,  140. 

ANNUITY. 

1.  AssignmenW]  An  annuity  dul^  charged  on  freeholds  was  by  deed  assigned,  and  b^  that 
deed  a  further  security  yras  given  by  the  grantors  upon  copyholds,  in  consideration  of 
an  additional  sum  of  moneyjpaid  to  the  grantors,  and  the  sum  payable  for  redemption 
was  increased  in  amount  The  assignees  of  the  annuity  appeared  in  the  memorial 
to  be  trustees  for  other  persons,  but  tiie  trust  was  not  disclosed  on  the  deed  of  assign- 
ment:— 

Heldy  that  the  deed  of  assignment,  so  far  as  it  affected  the  copyholds,  and  so  far  as  it 
contained  any  alteration  of  the  term  on  which  the png^nal  annuity  wasgranted,  was 
void,  but  that  it  was  valid  as  an  assignment  of  the  original  annuity,  'ndd  v.  Lister^ 
462. 

2.  BoUon  V.  Williams,  2  Yes.  jun.  138,  observed  upon.    lb. 

See  Will. 

APPEAL. 
To  House  of  Lords,  toJien  denied,^    See  Bateman,  Ez  parte,  261. 

ASSIGNMENT. 

1    What  passes,"]    Under  an  assignment  to  creditors  by  a  debtor  of  all  his  stock  in 

trade,  book,  and  other  debts,  coods,  securities,  chattels,  and  effects  whatsoever,  except 

the  wearing  apparel  of  himself  and  his  fiunily  :  — 
Held,  that  a  contingent  interest  in  the  residuary  estate  of  a  testator  (to  which  the 

debtor  was  entitled  in  the  event  of  his  sister  dying  without  a  child)  passed.    Ivison 

V.  Gassiot,  48S. 

2.  Pope  V.  Whitcomhe,  3  Buss.  124,  observed  upon.    lb. 

ATTORNEY  AND  CLIENT. 

1.  Deeds  to  Attorney.']  An  attorney  cannot  sustain  his  purchase  from  a  client  unless 
he  can  prove  that  his  diligence  to  do  the  best  for  the  vendor  has  been  as  great  as  if 
he  was  only  an  attorney  dealing  for  that  vendor  with  a  stranger.  Holman  v.  Loynes, 
168. 
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2.  An  attorney  may  deal  with  a  client  as  a  stranger,  where  the  circumstances  ar^  not 
such  as  to  put  him  under  the  duty  of  advising  me  client  —  Per  Turner,  L.  J.  Hoi- 
man  v.  Loynes,  168. 

S.  The  relation  of  attorney  and  client  was  in  this  case  held  to  continue,  although  the 
attorney  had  not  acted  as  such  for  the  vendor  for  more  than  a  year  previous  to  the 
purchase,  (but  prepared  the  purchase  agreement,  and  charged  accordingly,)  he  hav- 
ing previously  been  employed  as  attorney  about  an  attempted  sale  of  the  same  prop- 
erty,   lb, 

4.  The  sale  from  a  client  in  this  case  was  set  aside,  on  the  ground  that  the  conndez»- 
tion,  an  annuity,  ought  to  have  been  considerably  greater,  by  reason  of  the  intem- 
perate habits  of  the  vendor,  although  the  vendor,  acting  under  the  advice  of  an 
auctioneer,  named  the  price  and  preyed  the  attorney  to  purchase.    lb. 

5.  Observations  on  the  true  consideration  not  appearing  upon  the  purchase  deeds.   lb. 

6.  Observations  upon  the  analogy  between  the  rules  as  to  gifls  and  sales  from  clients 
to  their  attorneys.  —  Per  Turner,  L.  J.    76. 

ATTORNEY  AND  SOLICITORS. 
Solicitor*8  BUL]  See  Solicitor.   WiKDiNGhiTP  Acts. 

BANKRUPT  ACT. 

1.  Construction  of."]  The  official  assignee  of  the  bankrupts  estate  is  not  a  person  to 
whom  an  allowance  can  be  made,  under  the  160th  section  of  the  Bankmpt  Law  Coin 
solidation  Act,  1849,  out  of  the  estate  and  effects  of  the  bankrupt,  for  assisting  him 
to  prepare  his  balance-sheet  and  accounts.    Russell,  Expartej  146. 

2.  A  role  laid  down  by  a  district  commissioner  that  the  balance-sheet  should  be  made 
out  on  every  occasion  of  bankruptcy  by  the  official  assignee :  — 

Held,  by  Sir  G.  J.  Turner,  L.  J.,  to  be  contraxy  to  the  intention  of  the  160th  section 
of  the  act,  that  section  requiring  rather  that  the  commissioner  should,  in  each  par- 
ticular bankruptcy,  exercise  a  discretion,  under  the  circumstances,  whether  to 
employ  a  person  to  asost  the  bankrupt  or  not    lb, 

8.  Building  Society,']  The  treasurer  of  a  benefit  building  society  held  not  to  be  '  a 
person  appointed  to  or  emploved  in  any  office  in  any  society  established  onder  any 
of  the  acts  relating  to  (Hendlv  societies,  within  the  meaning  of  section  167  of  thia 
Banlurupt  Law  Consolidation  Act    Bailey,  Ex  parte,  190. 

4.  Sect  12  of  the  Friendly  Societies  Act,  4  &  5  WUl.  IV.  c.  40,  and  a  4,  of  the  Benefit 
Buildins  Societies  Act,  6  &  7  Will  IV.  c.  82,  are  repealed  by  the  Bankrupt  Law 
Consolidation  Act    lb, 

BANKRUPTCY. 

1.  Proof  of  Debts,"]  A  creditor  brought  an  action  against  his  debtor  for  the  balanee 
allied  to  be  due  upon  an  account  oetween  them.  The  debtor  consented  to  a  ver- 
dict ^r  100,000/.,  subject  to  a  reference,  the  arbitrator  to  have  authority  to  order  a 
verdict  to  be  entered  for  either  party,  with  the  costs  of  the  suit  and  of  the  arUtration. 
The  arbitrator,  after  more  than  six  years,  made  an  award  in  fa^or  of  the  creditor  fiv 
11,4552.  Afler  the  date  of  the  award,  and  before  judgment  was  signed,  the  debtor 
committed  an  act  of  bankruptcy,  and  gave  notice  thereof  to  the  creator,  who  after* 
wards  entered  up  judgment,  and  subs^uently  the  debtor  was  adjudicated  bankrupt 
The  creditor  claimed  to  prove  for  the  awarded  sum  and  the  costs,  which  the  comnns- 
moner  allowed ;  whereupon  the  creditors'  assignee  appealed :  — 

Held,  that  the  creditor  was  entitled  to  prove  for  the  deot  awarded,  interest  and  costs 
as  a  liquidated  sum,  on  the  around  that  the  award  was  more  than  a  verdict  render- 
ing this  sum  provable  as  a  debt,  until  it  could  be  shown  that  the  awiuxi  could  be  set 
aside  at  law.    Harding,  Ex  parte,  267. 

8.  Annulling  Adjudication,']  A  party  was  adjudicated  bankrupt,  and  the  assignees 
sold  chattels  (alleced  to  nave  been  mortgaged  to  A.  B.)  as  bemff  in  the  order  and 
disposition  of  the  oankrupt.    The  time  had  expired  within  which,  by  the  293d 
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tion  of  the  Consolidation  Act,  12  &  13  Vict  c.  106,  the  bankrupt  could  have  peti- 
tioned to  apnul,  but  A.  fi.  presented  such  petition,  and  the  conunissioner,  on  the 
ground  of  want  of  trading,  annulled  the  adjudication :  — 
Held,  upon  appeal  of  the  petitioning  creditor,  that  as,  upon  the  evidence,  it  appeared 
that  tne  application  to  annul  was  made  at  the  instigation  of  the  bankrupt,  the  adju- 
dication must  be  restored,  the  court  declining  to  decide  the  question  of  trading. 
Emery t  In  re,  328. 

3.  Messengers'  Fees.!    A  commission  of  bankruptcy  issued  in  1817.    A.  B.  acted  as 
•messengers  from  that  time  until  1821,  and  he  was  paid  the  greater  part  of  his  claim 

on  account.  Many  years  afterwards,  moneys  came  to  the  hands  of  the  official  as- 
signee, and  the  executors  of  the  messenger  petitioned  for  payment  out  of  tl^ese 
monejrs  of  the  balance  remaining  due ;  but  the  court  concurring  in  the  view  of  the 
commissioner  who  had  refused  the  application,  declined  to  make  any  order.  Page, 
Ex  parte,  382. 

4.  Summons  for  Examination  of  a  Party,"]  A  bankrupt  cannot  without  the  concurrence 
of  his  assignee  or  assignees  obtain  a  summons  for  the  examination  of  a  party  under 
the  120th  section  of  the  Consolidation  Act,  (12  and  13  Vict  c.  106,)  who  b  sus- 
pected of  having  bankrupt's  property.    Dimsdale,  In  re,  333. 

5.  Costs  of  Action.  Two  out  of  four  bankrupts  appealed  from  the  adjudication,  and  the 
court  of  appeal  ^ve  them  leave  to  try  the  question  in  an  action,  upon  the  undertak- 
ing of  their  solicitors  to  abide  by  such  order  as  the  court  of  appeal  might  make  as 
to  costs.    The  adjudication  was  sustained  at  law :  — 

Held,  that  the  appeal  must  be  dismissed,  but  without  costs ;  the  solicitors,  in  pursuance 
of  their  undertaking,  to  pay  the  costs  of  the  action.     Castelli,  Ex  parte,  334. 

6.  Sale  of  Stoch"]  Where  the  stock  of  a  bankrupt  had  been  sold  in  the  country  by 
tender,  the  court  directed  that  the  taxation  or  the  scale  of  charges  for  such  sale 
should  be  the  same  as  adopted  in  London,  namely,  a  scale  between  the  charges  for 
sales  by  auction  and  sales  oy  valuation.  •  Hunt,  Ex  parte,  336. 

7.  Certificate,']  A  trader,  who  was  not  engaged  in  any  business,  except  as  the  owner 
of  two  small  sailing  vesseb,  kept  no  regular  accounts.  He  contracted  with  a  ship- 
builder for  the  repsur  of  one  of  the  vessels,  and  the  amount  claimed  for  the  repair 
was  far  beyond  the  contract  price,  by  reason  of  some  alterations  alleged  to  be  beyond 
the  contract  Cross-actions  were  brought,  and  settled  by  arbitration.  The  trader 
lefl  England  in  a  feeling  of  irritation  at  the  result* of  the  proceedings,  and  was 
declared  bankrupt  on  the  petition  of  ther  ship-builder.  He  had  on  a  former  occasion 
compounded  with  his  creditors,  paying  them  less  than  15s.  in  the  pound,  but  had 
been  forced  into  this  proceeding  oy  misfortune :  — 

Held,  that  the  bankrupt's  conduct  in  quitting  England  was  highly  censurable,  but 
would  be  sufficiently  punished  by  suspending  his  certificate  for  twelve  months,  and 
allowing  it  as  one  of  the  second  class.    Hodgson,  Ex  parte,  AQb, 

8.  Compounding  with  Creditors,"]  Under  the  present  act,  the  court  will  not  universally 
refuse  a  certificate  protecting  the  bankrupt's  property,  merely  because  he  has  on  a 
former  occasion  compounded  with  his  creoitors,  and  paid  less  than  Ids,  id  the  pound. 
lb. 

BEGIN. 
Right  to  begin.]  See  Senhouse  v.  HaU,  350. 

BENEFIT  BUILDING  SOCIETY. 

1.  Security — Redemption.]  The  owner  of  shftres  in  a  benefit  building  society  gave  a 
mortgage  security  on  leaseholds  for  sums  advanced  to  him  by  the  society  in  respect 
of  his  shares ;  he  subsequently  gave  notice  of  his  desire  to  redeem  the  mortoaged 
premises,  and  a  difference  having  arisen  as  to  the  terms  of  redemption,  he  filed  a 
ckum.  The  Lord  Chancellor  made  a  decree  for  redemption,  directing  calculation 
of  the  longest  possible  duration  of  the  society  at  the  date  of  the  notice,  having 
regard  to  the  net  assete  of  the  society  and  to  the  monthly  subscriptions  and  redemp- 
tion money  still  continuing  payable,  and  to  the  number  of  100/.  shares  to  be  pro- 
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vided  for,  and  charging  the  plfdntiff  as  a  present  debt  with  all  subscriptions  and 
redemption  money  which  would  become  payable  by  him,  assuming  the  socletj  to 
endure  for  the  whole  of  the  calculated  period,  and  crediting  him  with  the  amount  of 
bonus  payable  at  tiie  date  of  the  notice  to  withdrawing  members.  Fleming  t.  Sdf, 
491. 

2.  The  provisions  as  to  arbitration  contained  in  the  27th  section  of  ihe  act  10 -Geo.  IV. 
c.  56,  and  which  are  incorporated  into  the  act6  &  7  Will.  IV.  c  82,  do  not  apply  to 
questions  such  as  those  raised  on  the  above  claim,  the  determination  of  which 
depended  partly  on  the  construction  of  the  rules  of  the  society  and  portly  on  the 
meaning  of  the  mortgaged  deed  and  the  mode  of  giving  effect  to  it    io. 

BEQUEST. 
Of  Money  does  not  pass  Stock,"]   See  Lowe  v.  Thomcts,  238. 

CANALS. 

Exeter  Canal  Act."]  The  corporation  of  Exeter,  being  owners  of  the  Exeter  Canal, 
obtained  an  act  of  parliament  giving  them  powers  to  raise  an  unlimited  sum  upon 
mortga^  of  the  canal,  for  the  purpose  of  carrying  to  completion  certain  improve- 
ments m  the  canal  which  the  corporation  had  commenced  sometime  prior  to  the 
passing  of  the  act  The  corporation  raised  a  considerable  sum  under  the  poweis 
given  them  by  the  act,  .a  large  portion  of  which  they  applied  in  paying  off  certain 
mortgages,  which  prior  to  the  passing  of  the  act  they  had  effected  upon  their  corpo- 
rate property  other  than  the  canal,  and  the  money  raised  whereby  had  been  expenoed 
by  them  in  the  improvements  in  the  canal  effected  prior  to  the  act  Upon  a  bill 
being  filed  by  one  of  the  mortgagees  under  the  act,  cnallenging  such  an  application 
of  the  funds  raised  by  means  of  the  powers  given  by  the  act :  — 

Eeldf  that,  upon  the  true  construction  of  the  act  of  parliament,  the  corporate  property, 
other  than  the  canal,  which  had  been  relieved  by  means  of  the  statutory  fund  £rom 
the  mortgages  created  prior  to  the  passing  of  the  act,  was  the  first  fund  for  paying 
those  mortgs^es,  inasmuch  as  it  was  not  within  the  powers  of  the  corporation  under 
the  act  to  raise  money  for  the  payment  of  any  mortga^s  previously  existing :  and 
it  was  declared  that  the  moneys  which  had  been  so  appued  by  the  corporation  oudit 
to  have  been  repaid  to  the  statutory  mortgagees  ratably,  and  in  proportion  to  uie 
moneys  advanced  by  them ;  and  that  the  amount  of  such  moneys  constituted  a  debt 
due  to  the  canal  property,  for  which  the  mortgagees  under  the  act  had  a  lien  upon 
the  corporate  property  other  than  the  cflmal,  comprised  in  the  mortgages  created 
prior  to  the  act,  so  far  as  such  property  was  remaining  vested  in  the  corporatioQ 
Trevilian  v.  Mayor  of  Exeter^  678. 

CARGO. 

See  Ships  and  Shippikg. 

CASES  DOUBTED,  EXAMINED,  &c. 

Attomey-General  v.  Drapers*  Company^  4  Beavan,  67,  questioned,  .        .        .  17 

Knight  v.  EUvs^  2  Brown,   C.  C,  approved, "    .        .570 

Pope  V.  Whitconibe,  8  Buss.  124,  observed  upon,  485 

CHARITABLE  BEQUEST. 

.  Construction  of  WUL]  A.  by  his  will,  after  reciting  that  he  had  founded  a  school 
which  had  prospered  sreatly,  g^ve  and  bequeathed  to  the  corporation  of  S.  and  their 
successors  forever  all  his  right  in  certain  lands,  "  provided  and  upon  condition  that 
they  do  pay  "  40/.  per  annum  to  the  said  school  and  certain  other  specific  bequests ; 
and  then  he  said,  **  the  overplus  which  the  said  lands  do  produce,  beyond  and  more 
than  all  these  disbursements  do  amount  unto,  (which  I  do  find  and  compute  to  be 
about  60/.  per  annum,)  shall  go  unto  him  who  is  and  shall  be  mayor  of  S.  for  the 
time  being  towards  the  expenses  of  the  mayoralty."  The  will  referred  to  an  ac- 
count annexed  of  the  ^^  income  and  outgoings  "  of  all  he  had  given  to  the  coipora- 
tion  of  S. ;  and,  after  setting  down  under  ^*  outgoing  "  all  the  specific  dbbursements 
as  expressed  in  the  will,  a  balance  of  about  60/.  appeared,  which  was  described 
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"balance  which  the  corporation  of  S.  will  gain  per  annum;  and  whatever  the 
balance  (de  clarci)  proves  to  be,  more  or  less,  it  is  given  every  year  to  him  that  shall 
be  Mr.  Mayor  in  being.**  The  rents  having  subsequently  greatly  increased,  and  an 
informadon  having  been  filed  to  declare  the  right  thereto :  — 
Seld^  reversing^  the  decree  of  the  M.  R.,  that  the  will  contained  an  absolute  and  un- 
conditional gift  to  the  corporation  of  S.  of  the  surplus  which  remained  after  paying 
the  specific  disbursements  mentioned  in  the  will,  and  that  the  objects  did  not  sqare 
the  increased  rents  in  the  proportions  in  which  they  stood  to  each  other  at  the  time 
of  the  will.    Mayor  of  South  MouUon  v.  The  Attorney-General,  1 7. 

2.  The  state  of  the  authorities  commented  on.    lb. 

» 

3.  Whether  The  Attorney-General  v.  The  Drapers'  Company .  4  Beav.  67,  was  riehtly 

decided?    Ih. 

• 

4.  Mortmain,']  By  his  will,  a  testator  gave  a  reversionarv  interest  in  personal  estate 
to  the  mayor,  jurats,  and  commonal^  of  the  town  of  F.,  to  be  applied  by  them  in 
sudi  manner  and  for  such  purposes  as  they  should  jud^  to  be  most  for  the  benefit 
ana  ornament  of  the  town  t — 

Held,  upon  appeal,  affirming  a  decree  of  the  Master  of  the  Bolls,  that  this  was  a  good 
charitable  sift,  although  uie  discretion  given  to  the  trustees  might  extend  to  an  ap- 
plication of  the  fund  m  violation  of  the  statute  9  Gea  U.  c.  86,  Tthe  Mortmain  Act,) 
the  presumption  being  that  where  trustees  of  a  testamentary  siu  for  charitable  pur- 
poses bave,  by  the  terms  of  the  gift,  a  discretion  to  apply  the  benefit  of  the  gift 
either  in  a  way  which  the  law  allows  or  which  the  law  disallows,  they  will  act  in  a 
lawful  manner.    Faversham  v.  Ryder,  367. 

COMPANY. 
See  Joint-Stock  Company.    Winding-up  Acts. 

CONTRACT. 

Construction  of,]  See  Railwats. 

COPYHOLDS. 

1.  Freebench  in,]  .By  the  custom  of  a  manor,  the  widow  of  a  tenant  was  entitled  for 
her  freebench  to  an  estate  for  life  in  one  moiety  of  the  copyhold  tenement  of  which 
her  husband  died  seised.  A  copyholder  of  this  manor,  seised  of  tenements  to  him 
and -his  heirs  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor,  sold 
t^em,  and  having  received  the  whole  or  the  greater  part  of  the  purchase-money,  sur- 
rendered them  to  the  use  of  the  purchaser  and  his  heirs,  in  the  manner  ^tfal  on  a 
completed  purchase  of  copyhold  property,  part  of  the  manor ;  and  the  surrender 
having  been  dulv  entered  on  the  rolls,  and  the  purchaser  having  taken  possession  of 
the  tenements,  the  purchaser,  without  having  been  admitted,  and  therefore  while  the 
seller  remained  in  met  tenant  on  the  rolls,  died ;  whereupon  the  customary  heir  of 
the  purchaser  entered,  as  heir,  into  the  possession  of  the  tenements,  and  remained 
in  that  character  in  possession  of  them,  but  without  having  been  admitted,  or4iav- 
ine  demanded  or  sought  to  be  admitted  to  them :  — 

Hela,  that  the  widow  of  the  purchaser  was  not  either  legally  or  equitably  entided  to 
freebench  against  the  heir ;  though  if  her  husband,  the  purchaser,  nad  been  admitted 
under  the  surrender  in  his  fiivor,  she  would  clearly  have  been  so  entitled.  Smith  v. 
Adams,  182. 

2.  Held  also,  that  the  Dower  Act,  S  &  4  Will  lY.  c.  105,  did  not  extend  to  or  afiect  the 
case,  although  the  widow  was  not  married  on  or  before  the  Ist  January,  1834.«  lb. 

CORPORATION. 
See  Joint-Stock  Company.    Railways.    Winding-up  Acts. 

COSTS. 
1.  Retaxation  of]    Solicitors  to  the  assignees  of  a  bankrupt,  had  their  bills  of  costs 
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taxed  in  March,  1851,  bj  the  registratar  of  the  Birmingham  District  Court,  ex  parte, 
without  notice  to  the  assignees,  but  in  the  presence  of  the  official  assignee,  who  had 
since  died.  In  April,  1853,  the  assignees  and  some  of  the  creditors  appHed  to  the 
district  court  for  a  retaxation  of  the  bills,  which,  save  1001^  had  not  been  paid,  and 
retaxation  was  refused  by  the  commissioner ;  but  upon  appeal : — 
Held,  that  such  bills  must  be  retaxed.    BcUeman,  Ex  parte,  261. 

2.  Authority  to  review.l  As  to  the  purisdiction  of  the  registrar  to  tax,  Knight  Brace, 
L.  J.,  doubted  whether  he  had  sucn  jurisdiction  prior  to  the  orders  of  October,  1852, 
made  pursuant  to  the  Consolidation  Act,  1849  ;  out  he  had  no  doubt  that,  whether 
the  registrar  had  such  jurisdiction  or  not,  it  was  the  duty  of  the  commissioner  to 
review *the  taxation  as  a  matter  of  course,  and  without  proof  of  objectionable  items; 
and  Turner,  L.  J.,  while  ho  considered  it  to  be  clear  that  the  commissioner  had 
•authority  to  review  the  taxation,  held  it  to  be  his  duty  to  exercise  that  authority  in  a 
case  where  the  bills  contained  a  series  of  items  ^rim^/octtf  unreasonable  and  entirely 
unexplained.    lb, 

COSTS. 
See  CastelU,  Ex  parte,  S34. 

COVENANTS. 

When  Independent.']  See  Gibson  v.  Goldsmid^  688. 

For  Renewal  of  a  Lease*']    See  Landlord  and  Tenant. 

DAMAGES. 
When  liquidated,]  See  Railways, 

DECREE. 
Forms  of,  ought  not  to  be  varied,]     See  Sherwin  v.  Shakspeare,  858. 

DEMURRER. 
See  Statute  of  Frauds. 

DISTRIBUTIONS 
Statute  off^  See  MUne  v.  GUbert,  344. 

DOWER. 

1.  When  Widow  must  elect,]  A  testator,  by  his  will,  gave  his  personal  estate  and  an 
annuity  to  his  wife,  and  devised  his  real  estate  to  trustees,  witn  power  to  '^  let"  and 
cut  timber :  — 

Held^  affirming  the  decision  of  the  court  below,  that  the  widow  was  put  to  her  election 
between  the  bequests  and  dower.    Parker  v.  Sowerby,  154. 

2.  All  that  is  necessary  in  these  cases  to  raise  a  case  of  election  is,  that  there  should 
appear  upon  the  face  of  the  will  an  intention  which  would  be  frustrated  by  the  claim 
of  dower ;  and  Hall  v.  Hill,  1  Dm.  &  W.  94,  decided  that  such  an  intention  was 
shown  by  the  testator  giving  trustees  a  leasing  power  over  his  real  estates.    Jb. 

DRUNKENNESS. 

When  affecting  a  Deed.]  See  Holman  v.  Loynes,  168. 

ELECTION. 

* 

Between  Will  and  Dower,]        See  Parker  v.  Sowerby,  154. 
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EQUITABLE  MORTGAGE. 

1.  Tenants  in  Common.']  A  and  B,  brothers,  were  tenants  in  c6nynon  in  tail  of  copy- 
hold property,  with  cross  remainders  between  them.  B  obtained  a  loan  for  A  from 
C,  for  which  A  g^ve  his  promissory  note,  and  deposited  the  title-deeds  with  C  as  a 
collateral  security,  and  gave  a  written  memorandmn,  by  which  he  engaged  '^to  make 
a  formal  surrender  of  my  interest  in  the  estate  to  which  the  said  deeds  relate,  by 
way  of  further  security,  whenever  thereunto  required ; "  and  B  wrote  at  the  foot, 
**  I  join  in  the  deposit. '  A  died  unmarried,  and  without  having  surrendered  to  C,  or 
barred  the  remainders.  Upon  a  bill  by  C  against  B,  seeing  to  foreclose  the 
entirety:  — 

Heldf  affirming  the  decision,  of  the  court  below. 

First,  thaf  this  was  a  good  equitable  charge,  not  merely  upon  A's  "  interest"  in  his 

moiety,  but  also  upon  B's  estate  in  remainder,  and  that  B  must  bear  the  expense  of 

surrendering  that  moiety.    Ptyce  v.  Biary^  178. 

2.  Secondly,  that  the  charge  extended  only  to  the  moiety  of  the  estate  which  originally 
belonged  to  A.    /&. 

EQUITY. 
When  no  ground  o/ReUefinJ]        See  Railways. 

EVIDENCE. 

1.  In  Inquiry  under  Decree."]  The  meaning  of  the  act  15  &  16  Yict  c.  86,  s.  54,  is,  that 
where  vouchers  have  been  lost,  or  the  accounts  cannot  be  taken  in  the  ordinary 
way,  the  court  may  give  special  directions.  But  such  directions  will  not  be  given 
unless  it  appears  that  the  ordinaiy  evidence  cannot  be  had,  or  merely  to  save  ex- 
pense.   Lodge  v.  Prichard,  474. 

2.  Sembtej  that  by  the  ordinary  rules  of  the  court,  partnership  books  are  admissible  in 
evidence  for  and  against  all  the  partners  and  their  estates.    lb, 

3.  Seniblej  that  the  15  &  16  Yict  c.  86,  s.  54,  does  not  operate  retrospectively.    lb, 

FOREIGN  LAW. 

Must  be  proved.]    Although  a  point  of  foreign  law  has  been  proved  in  this  country ' 
and  acted  upon  in  reported  cases,  the  courts  will  not  act  upon  such  decisions  without 
the  law  being  proved  in  each  case  as  it  arises.    M*Cormich  v.  Gamettf  889. 

FORFEITURE. 
Of  a  Contract  —  how  tDaU>ed.]      See  Wing  v.  Harvey ^  140. 

FRAUD. 
See  Attobnet  and  Client. 

FRAUDS,  STATUTE  OF. 

1.  Sale  of  Real  Estate.'j  A  party  paid  to  an  auctioneer,  the  agent  for  a  proposed  ven- 
dor, 501.  *'  as  a  deposit  and  part  payment  of  1,000/."  for  the  purchase  of  hereditaments, 
and  received  a  receipt  for  the  same,  containing  the  words  *'the  terms  to  be  expressed 
in  an  afreement  to  be  signed  as  soon  as  prepared."  He  had  previously  approved  of 
the  dmb  of  the  contract  At  the  time  of  takmg  the  receipt,  he  agreed  to  sign  the  con- 
tract on  the  following  morning.  This  he  ultimately  refus^  to  do,  and,  by  his  solicitor, 
demanded  back  the  50/.  The  proposed  vendor  med  a  bill  for  specific  performance, 
to  which  a  demurrer  was  put  in  setting  up  the  statute  of  fi:auds  as  a  defence,  no 
agreement  having  been  ngned :  — 

HeM,  overruling  a  decision  of  one  of  the  Yice-Chancellors,  that  the  demurrer  was  a 
good  defence  to  the  bill.     Wood  v.  MidgeUy,  206. 

2.  Demurrer.]  Edd,  also,  but  in  accordance  with  the  Yice-Chancellor^s  view,  that  the 
demurrer  stating  *<that  it  appears  by  tiie  bill  that  neither  the  agreement  which  is 

51* 
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alleged  by  the  bill,  and  of  which  the  bill  prays  the  specific  perfoimance,  nor  any 
memorandum  or  note  thereof,  was  ever  ngned  by  this  defendant,  nor  any  other 
person  lawfully  authorized  within  the  meaning  of  the  statute,"  &c^  was  not  a  speak- 
ing demurrer.     Wood  t.  Midgeley^  206. 

8.  Held,  also,  that  the  statute  of  frauds  may  be  set  up  by  demurrer  as  well  as  by  plea. 
Ih. 

FRAUDULENT  REPRESENTATIONS. 

Relief  from  ContracU]  Where  a  purchaser  of  shares  in  a  mine  had  not  relied  upon 
the  representations  of  the  vendor  as  to  the  value  of  the  mine,  but  had  himself 
inspected  the  mine,  the  Master  of  the  Rolls  refused  to  relieve  him  from  lus  con- 
tract:— 

Heldy  on  appeal,  that  as,  upon  the  evidence,  there  was  no  proof  that  the  representations 
made  by  the  defendants  were  untrue  assertions,  which,  if  taken  as  true,  would  have 
added  to  the  value,  nor  that  these  representations  were  merely  conjectural,  the  plain- 
tiff was  not  entitled  to  relief  in  equity,  but  that  his  bill  must  be  dismissed,  without 
prejudice,  to  any  action  he  might  be  advised  to  bring.    Jennings  y.  Broughlon,  397. 

HUSBAND  AND  WIFE. 

Wife's  Equity  to  Settlement.']  A  fund  was  in  court  belonging  to  a  married  woman,  she 
and  her  husband  beine  both  domiciled  in  Scotland,  llie  nusband  and  wife,  had  hy 
memorandum,  assigned  this  fund  to  a  creditor  of  the  husband.  By  the  law  of  Scot- 
land, a  husband  is  absolutely  entitled  to  his  wife's  personal  estate :  — 

Held,  that  the  wife  had  no  equity  for  a  settlement    McCormick  v.  Gamett,  339. 

INCUMBERED  ESTATES. 

The  commissioners,  under  the  statute  12  &  18  Vict.  c.  77,  ^Incumbered  Estates  Act,) 
made  an  order  in  Ireland  against  a  party  for  payment  of  money,  or  in  default  fx 
commitment  The  party  was  servea  with,  but  disobeyed,  the  order,  and  removed 
into  England,  out  of  the  jurisdiction  of  the  Irish  court  Application  was  made,  under 
the  provisions  of  the  same  statute,  to  the  Court  of  Chancexy  in  England,  to  have  the 
order  enrolled,  and  the  same  being  permitted,  that  court  made  an  order  at  once,  un- 
conditionally, for  an  attachment    Keogh,  In  re,  200. 

INFANTS. 

1.  Custody  of  Wards  of  CourtJ]  In  1836,  H.,  a  British  subject,  intermarried  with  £, 
a  native  of  France,  and  the  parties  resided  in  Paris.  There  were  five  children  of 
the  marriage,  who  were  au  bom  in  France.  In  1853,  the  husband  and  w^ 
separated,  and  the  former  came  to  reside  in  England.  The  wife  continued  in  France, 
and  retained  two  of  the  children,  against  the  wishes  of  the  husband;  and  in  1853,*  she 
instituted,  in  this  country,  a  suit  for  divorce.  In  November,  1853,  a  bill  was  filed, 
in  the  name  of  the  in&nt  children,  against  the  father  and  mother,  to  make  the  chil- 
dren wards  of  court  A  motion  was  made  that  the  mother  might  be  ordered  to  deliver 
up  the  two  children  to  the  custody  of  the  father:  — 

Heuty  upon  appeal  confirming  the  decision  of  the  court  below,  that  the  court  had  juris- 
diction to  make  the  order,  notwithstanding  the  children  were  bom  abroad,  and  that 
they  and  their  mother  were  resident  abroi^ ;  and  it  was  ordered  accordingly.  JETcpe 
v.  Hope,  249. 

2.  Custody  of  Court  over."]  Although  the  court  will  under  special  circumstances  allow 
an  infant  ward  to  go  out  of  the  jurisdiction,  yet  it  will  not  compel  the  removal  of  an 
infant  ward  out  of  the  jurisdiction.    Dawson  v.  Jay,  451. 

An  infiint,  being  a  British  subject  and  also  an  American  citizen,  and  having  lost  both 
father  and  modier,  was  brought  over  to  England  from  the  United  States,  where  her 
property  was  situated,  by  a  paternal  aunt,  with  whom  she  resided ;  an  application 
was  then  made  by  a  maternal  aunt,  who  had  been  appointed  her  guardian  by  the 
court  in  America,  to  have  the  custody  of  the  in&nt  delivered  to  her  with  tha 
view  of  taking  the  infant  back  to  America.    The  Lord  Chancellor  refused  to  inter- 
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fere,  being  of  opinion  that  he  had  no  right  to  make  such  an  order,  even  if  on  other 
grounds  1^  had  thought  proper  to  accede  to  the  application,    Dawson  y.  Jay,  451. 

See  Hicks  t.  SaUUtf  212. 

INSURANCE. 

Life  — Breach  ofPolicv — Waiver,"]  Indorsed  upon  a  life  policy  waa  a  condition  that  the 
policy  should  be  void  and  the  money  secured  thereby  be  forfeited  to  the  use  of  the 
insurance  company,  if  the  insured  should  go  beyond  the  limits  of  Europe  without 
the  license  of  the  directors.  The  condition  was  infringed  by  the  insurea  going  to 
reside  in  Canada,  where  he  died;  but,  after  the  breach,  the  local  agent  of  the 
company,  at  the  place  where  the  policy  had  been  effected,  continued  to  receive  the 
usu£u  premiums  upon  the  policpr,  with  notice  of  the  breach  of  the  condition,  which 
he  represented  as  not  invalidating  the  policy,  provided  the  premiums  werq  regularly 
paid:  — 

Eeldy  that  the  notice  of  the  breach  of  condition  given  to  the  agent  of  the  insurance 
office  was  constructive  notice  thereof  to  the  company  ;  and  that  the  latter,  whethei 
they  had  express  notice  of  the  breach  or  not,  were  precluded  by  the  conduct  of  their 
aeent  from  insisting  upon  the  forfeiture  upon  the  death  of  the  insured.  Wing  v. 
Harvey^  140. 

INTERPLEADER. 

When  it  lies.']  B  undertook  to  pay  A  the  sum  of  S65f.  at  a  particular  time,  and  after- 
wards paid  him  40/.  on  account.  A  then  assi^ed  the  sum  of  365/.,  alleged  to  be  due 
to  him  fh)m  B  both  to  C  and  D,  and  C.  and  I),  claimed  to  be  paid  this  sum  from  B. 
B  filed  a  bill  of  interpleader  against  C  and  D,  stating  the  pa^noient  of  40/.,  and 
requiring  them  to  interplead  as  to  the  325/. :  — 

Held  J  that,  on  account  of  the  difference  of  the  two  sums  of  865/.  and  325/.,  interpleader 
did  not  lie.    Diplock  v.  Hammond^  202. 

C  and  D  had  a  dispute  as  to  a  sum  of  money  in  the  hands  of  B.  On  the  9th  of  April, 
C  gave  notice  to  B  that  a  bill  would  be  filed  as  to  this  sum,  and  filed  a  bill  accord- 
in^y  on  the  16th  of  April.     On  the  same  day  B  filed  a  bill  of  interpleader :  — 

Held,  that  interpleader  dud  not  lie.    lb. 

ISSUE. 
Meaning  of,  in  a  Devise.]  See  WiLl. 

JOINT-STOCK  COMPANY. 

1.  Contract  between  Director  and  Company.]  The  requisition  of  the  29th  section  of  the 
Joint-stock  Companies  Registrations  Act,  7  &  8  Vict  c.  110,  that  any  contract  or 
dealing  between  a  company  and  any  director  (except  as  therein  mentioned)  shall 
be  submitted  '*  to  the  next  general  or  special  meeting  of  the  shareholders  to  bie  sum- 
moned for  that  purpose :  — 

Held,  to  be  satisfied  oy  a  submission  to  the  next  general  meeting  of  the  company, 
though  reference  to  a  particular  purpose  was  not  made  in  the  advertisement  calling 
the  meeting.     Universal  Salvage  Co.,  In  re.,  582. 

2.  The  case  of  Teversham  v.  Cameron's  Coalbrook  Steam  Coal  and  Lougher  Railway 
Company,  3  De  G.  &  S.  296,  observed  upon.     lb. 

See  WmDiNChUP  Acts.     . 

JURISDICTION. 

1.  Of  Equity  in  establishing  a  WiU.^  The  jurisdiction  of  this  court  in  establishing  a  will 
a^^ainst  an  heir  at  law  is  not  limited  to  cases  of  a  devise  upon  trusts,  but  extends  like- 
wise to  cases  of  a  simple  legal  devise.    Boyse  v.  Rossborough,  101. 

Over  Custody  of  Infants.]     See  Hope  v.  Hope,  249. 

JUS  CORONiE. 
See  Sea-Shore. 
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LANDLORD  AND  TENANT. 

1.  Lease — Covenant  for  RenewaL]  A  bill  was  filed  for  a  renewal,  setting  forth  articles  of 
demise  of  1746,  by  a  party  then  seised  in  fee,  and  alleged  to  contain  a  covenant  for 
perpetual  renewal ;  that  such  articles  were  lost,  but  that  a  registered  memorial,  exe- 
cuted by  the  grantee  only,  existed  in  the  registry  office  in  IreUnd ;  and  that,  in  con- 
formity with  Sie  said  covenant,  a  lease  was  executed  in  1 750,  by  the  grantor  in  the 
alleged  articles,  who,  in  the  interim,  had  become  tenant  for  me,  containing  sach  a 
covenant,  and  reciting  articles,  also  showing  subsequent  renewals  successively  by 
tenants  for  life :  — 

Held,  (affirming  the  decree  of  the  court  of  chancery  in  Ireland,)  that  the  memorial  of 
tiie  articles,  uiough  not  executed  by  the  grantor,  was  admissible  in  evidence  aranst 
those  claiming  under  him  as  purchasers  both  of  the  execution  of  such  articles  and  also 
of  their  contents,  and  that  the  successive  renewals  by  subsequent  tenants  for  life 
were  evidence,  in  support  of  the  memorial  against  the  remainder-man,  of  the  execu- 
tion of  such  alleged  articles.    Sadlier  v.  Biggs,  74. 

Held,  further,  that  an  agreement  contained  in  a  memorial  to  demise  certain  lands  fiir 
three  lives,  *'  with  a  clause  of  renewal,  provided  lessee,  his  heirs,  &c,  should,  within 
six  calendar  months  from  the  death  of  the  last  of  the  said  tiiree  lives,  nominate  and 
appoint  such  life  or  lives  as  he  or  they  would  have  inserted  in  any  lease  to  be  made 
thereof,  and  paying  as  well  aU  rent  and  arrears  that  should  be  due  for  the  half-year 
ailer  the  fall  of  sucn  life  as  the  sum  of  11/.  7s.  Bd.  for  renewing  or  adding  such  life 
or  lives  forever,"  was  sufficientiy  distinct  to  import  a  covenant  for  perpetual 
renewal  lb, 

2.  Rent  —  Specialty  Creditor.']  By  an  instrument  in  writing,  operating  as  an  agreement 
for  and  not  as  a  lease,  A  agreed  to  take,  and  B  to  grant,  a  lease.of  a  sugar  estate  in 
Jamaica,  for  a  certain  term  of  years,  at  a  certain  rent  A  died  indebted  to  B,  in 
respect  of  this  rent  In  a  creditors'  suit,  instituted  in  the  Court  of  Chancery  in  ^g- 
land  for  the  administration  of  the  estate  of  A :  — 

Held,  affirming  the  decision  of  the  court  below,  that  B  was  not  entitied  to  rank  as  a 
specialty  creditor  in  respect  of  such  rent     Vincent  v.  Godson,  558. 

3.  Bent  due  ranks  as  a  specialty  debt  where  the  relation  of  landlord  and  tenant  exists  in 
respect  of  lands  within  the  jurisdiction ;  and  that,  whether  the  demise  be  by  wiitins 
or  upjon  a  constructive  tenancy  from  year  to  year.  But  the  doctrine  being  founded 
in  privity  of  estate,  will  not  apply  where  the  lands,  the  subject  of  the  demise,  are  oat 
of  the  jurisdiction,  lb.  • 

LEASE. 
Covenant  for  Renetoal,]       See  Landlord  and  Tenant. 

LIFE  INSURANCE. 
See  Insurance. 

LIMITATIONS. 

See  ScoU  v.  Scott,  5. 

See  Stone  v.  Godfrey,  318. 

MABfilAGE. 
See  Stone  v.  Godfrey,  318. 

MARRIAGE  SETTLEMENT. 

Upon  the  marriage  of  one  of  several  residuary  legatees  under  her  Other's  will,  the 
mtended  husband  and  wife  assigned  to  trustees  3\  and  eveiy  the  sum  and  sums  of 
money,  legacy  and  legacies,  and  other  personal  property  then  due  and  parable,  or 
belonging  to,  or  to  become  due  and  payable  to  the  mtended  wife  under  or  oy  virtue 
of  her  fieitner's  will,  ^*  or  otherwise  howsoever,"  upon  trusts  for  her  separate  use  for 
her  life,  without  power  of  anticipation,  with  trusts  in  remainder  in  £ivor  of  ^e 
children  of  the  marriage^  By  tne  next  witnessing  part  of  the  same  settiement,  it 
was  agreed,  that  in  case  any  real  or  personal  property  should,  during  the  coverture. 
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be  given  or  bequeathed  to  the  wife,  the  husband  should  settle  it  upon  trnst,  so  that 
the  wife  should  have  the  sole  power  of  disposing  of  the  ^ame :  — 
Held,  that  a  lesacy  bequeathed  by  another  will  to  the  wife  after  the  marriage  was  not 
subject  to  the  trusts  for  the  children,  the  latter  witnessing  part  of  the  settlement 
showing  that  the  former  must  be  read  in  a  restricted  sense.  Stephensoriy  Ex  parte j 
487, 

MONEY. 
Bequest  of —  what  passes,^  Lowe  y.  Thamasy  238. 

MORTGAGE. 

1.  Equitable  Mortgage,']  Where  a  person,  at  the  same  time  that  he  gave  a  promissory 
note  for  money  Jborrowed  at  6/.  per  cent  interest,  deposited  title-deeds  of  land  as  a 
further  security,  and  upon  a  further  advance  entered  into  a  parol  agreement  with 
the  lender  to  execute  a  mort^gage  of  the  same  lands  as  a  security  for  the  whole 
amount  at  52.  per  cent. :  —  « 

Held,  that  although  (as  already  decided  by  one  of  the  Vice-chancellors)  the  original 
deposit  was  not  valid  as  being  obnoxious  to  the  usury  law,  12  Anne,  stat  2,  c.  16, 
yet  that  the  parol  agreement  created  a  good  equitable  mortgage,  notwithstanding  that 
the  deeds  were  not  at  that  time  and  on  that  occasion  delivered  by  the  borrower  to 
.  the  lender,  but  had  remained  in  the  lender's  possession  from  the  tune  of  the  former 
transaction.    James  v.  Rice,  342. 

2.  Power  of  SaleJ]  A  mortgagor  and  a  mortgagee  with  a  power  of  sale  joined  in  demis- 
ing the  mortgaged  hereditaments  to  a  receiver  upon  trust  at  the  request  of  the  mort- 
gagee during  the  continuance  of  the  secnrit}',  and  at  the  request  of  the  mortgagor, 
after  satisfaction  of  the  sums  secured,  to  srant  leases  of  the  premises  in  such  manner 
as  the  person  making,  such  request  should  appoint,  but  to  permit  .the  mortgagor  to 
receive  the  rents  until  default  was  made  in  payment  of^the  mortgage-money  or 
interest,  and  upon  trust  after  de&ult  to  receive  the  rents  and  apply  the  same  in 
keeping  down  the  interest  upon  the  mortgage.  These  trusts  were  not  declared  to 
be  subject  to  the  power  of  sale  in  the  mortgage :  — 

Held,  that  they  were  so  in  effect,  and  that  the  receiver  was  bound,  without  the  con- 
currence 01  the  mortgagor,  to  join  in  conveying  the  hereditaments  to  a  purchaser 
from  the  mortgagee  under  the  power  of  sale.    King  v.  Heenan,  470. 

8.  Priority.']  A  widow  who,  under  her  marriage  settlement  and  otherwise,  was  entitled 
to  annual  and  other  sums  charged  on  her  husband's  estates,  was  one  of  the  trustees 
of  his  will,  whereby  the  estates  were  devised  in  trust  to  raise  2,000/.,  for  her  benefit, 
and  subject  thereto  in  trust  to  convey  the  estates  as  the  testator's  daughter  by  a 
former  marriage  should  direct  The  daughter  borrowed  money  upon  the  securi^ 
of  a  mortgage  of  some  of  the  estates,  in  which  the  widow  and  her  co-trustee  joined, 
and  whereby,  after  reciting  the  will  and  the  agreement  for  the  loan,  and  that  the 
daughter  had  directed  the  widow  and  her  co-trustee,  to  make  such  conveyance  as 
was  thereinafter  contained,  the  widow  and  her  co-trustee  as  devisees  in  trust,  by  the 
direction  of  the  daughter,  conveyed  the  estates  to  the  mortgagee  upon  trusts  for  sale 
and  for  payment  of  the  mort^tge  debt,  and  of  the  surplus  as  the  daughter  should 
appoint^nd  subject  thereto  according  to  the  trusts  of  the  will :  — 

Held,  1.  That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow.  Strange 
V.  Hawkes,  541. 

4.  That,  nevertheless,  her  charges  must  be  postponed  to  the  mortgage,  she  having  con- 
curred in  it,  without  reserving  her  priority,    lb. 

5.  Of  Part  of  a  Skip^  See  Ships  and  Shippino. 

PARENT  AND  CHILD. 
See  Infants.    Stone  v.  Godfrey,  318.  , 

PARTITION  SUIT. 

Form  of  Decree.']  The  plaintiff  in  a  partition  suit  was  exititled  to  six  sevenths  of  the 
estate,  and  had  the  title-deeds :  — 
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Held,  that  the  proper  form  of  decree,  as  to  the  documents  of  title,*  was  for  the  deliTeiy 
to  the  defenaant  of  such  of  them  as  related  exclusively  to  the  land  which  should  .he 
allotted  to  him,  and  for  the  retainer  by  the  plaintiff  of  the  rest,  he  undertaking  to 
abide  by  any  order  which  the  court  might  make  as  to  the  same,  with  liberty  for 
3ither  party  to  apply.    Jones  t.  Robinson,  477. 

PARTNERSHIP. 

1.  Surety  of  one  Partner.']  Two  persons  entered  into  partnership,  and  one  gave  to  the 
other  the  ^oint  and  several  bond  of  himself  and  of  another  person  as  his  surety, 
indemnifying  the  other  partner  from  all  loss  from  the  partnersnip  business.  By  the 
articles  of  partnership,  it  was  to  continue  for  five  years,  and  it  was  agreed  that  if 
either  partner  should  retire  and  the  other  continue  the  business,  the  latter  might 
take  the  former's  share  of  the  assets  at  a  valuation ;  and  it  was  also  agreed  that  if  at 
the  end  of  the  partnership  either  partner  should  wish  to  carry  on  the  business,  and 
should  not  take  the  share  of  the  other  at  the  before-mentioned  valuation,  the  assets 
should  be  realized,  the  debts  paid,  and  the  surplus  divided  between  them.  The 
partnership  expired  by  effluxion  of  time,  neither  partner  having  retired.  At  the 
end  of  the  term,  the  partners  continued  the  partnership  for  a  year  and  a  half  or 
more.  The  surety  never  was  consulted  on  this  proceeding,  although  he  was  cog- 
nizant that  the  concern  had  not  been  wound  up  at  the  end  of  the  term.  The  partner 
(the  obligee  in  the  bond)  retired,  leaving  the  whole  assets  in  the  hands  of  the  other 
to  wind  up  the  concern,  and  the  partner  (the  obligor)  three  months  afterwards 
became  bankrupt  and  absconded  with  part  of  the  assets,  and  the  obligee  partner 
paid  off  all  the  liabilities.  The  surety  died,  and  the  obligee  partner  sued  his  execu- 
tor on  the  bond,  and  a  bill  was  filed  to  restrain  the  action:  — 

Held,  (overruling  the  decision  of  one  of  the  Vice-Chancellors,  who  had  dismissed  the 
bill,  with  costs,)  that  as  the  partnership  affairs  had  not  been  wound  up  at  the  end  of 
the  five  years,  pursuant  to  the  stipulations  of  the  deed,  the  surety  and  his  estate  were 
discharged  from  all  liability  on  the  bond,  and  a  perpetual  iniunction  was  ordered  to 
restrain  all  proceedings  upon  it  as  against  the  surety.    Smoul  v.  Currie,  304. 

2.  Riahts  of  Executor  of  one  Partner,']  A  testator  was  a  member  of  a  partnership  at 
will  in  a  bank,  without  any  provision  entitling  the  executor  of  a  deceased  paitner 
to  an  interest  in  the  good-will  of  the  concern.  The  credit,  in  which  the  bank  was, 
rendered  capital  unnecessary,  and  at  the  testator's  death  the  property  of  the  concern 
exceeded  its  liabilities  by  a  very  small  amount,  the  testator's  share  in  which  was  fiir 
exceeded  by  the  balance  due  from  him  to  the  bank  on  his  private  account,  as  a  cus- 
tomer. Afler  his  death,  the  surviving  partners  admitted  into  the  firm  his  son,  who 
was  his  executor,  but  who  was  not  admitted  into  the  firm  in  that  character,  and  the 
business  continued  to  be  carried  on  without  any  separation  or  appropriation  of  the 
partnership  assets  as  they  existed  at  the  testator's  death.  In  a  suit  against  the  exec- 
utor for  the  administration  of  the  testator's  estate :  — 

Held^  that  he  was  not  accountable  to  the  testator's  estate  for  the  profits  which  he  had 
received  as  a  partner  in  the  bank.    Simpson  v.  Chapman,  523. 

3.  Forfeiture  of  S?iares.]  A  lease  of  a  mine  was  made  to  A.  B.  and  two  other  persons, 
co-advcnturers,  who  agreed  to  work  it  upon  the  cost-book  system.  Calls  were  made 
which  A.  B.  did  not  pay,  and  his  co-adventurers  declared  his  shares  forfeited.  A.  B. 
had  not  abandoned  his  right,  but  after  three  years  he  filed  a  bill,  praying  a  dissolu- 
tion of  the  partnership  and  for  an  account :  — 

Held,  (affirming  a  decree  of  the  Master  of  the  Rolls)  that  there  is  no  custom  in  mines 
worked  on  the  cost-book  system  to  forfeit  shares  for  non-payment  of  calls  without  a 
special  stipulation.    Hart  v.  Clarke,  561. 

4.  Dissolution  of]  Held,  also,  (reversing  the  decree  of  the  court  below,)  that  the  part- 
nership was  not  determined  at  the  time  of  the  declaration  of  forfeiture,  and  that  the 
plaintiff  was  entitled  to  an  account,  and  to  the  appointment  of  a  manager  and 
receiver,  and  that,  the  plaintiff  having  a  legal  interest  in  the  mine,  it  could  not  be 
affected  by  the  acts  or  his  partners,    lb, 

PATENT. 
Scire  Facias,]    Afler  a  judgment  in  scire  facias  in  the  Court  of  Queen's  Bench,  annul- 
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ing  letters-patent,  and  directing  that  they  should  .be  restored  to  the  Court  of  Chan- 
cery to  be  cancelled,  the  Lord  Chancellor  has  no  jurisdiction  to  sta^  the  execution 
of  the  judgment,  his  duty  in  cancelling  the  enrolment  being  only  ministeriaL  Regina 
y.  Eastern  Archipelago  Co.  548. 

PENALTIES. 

Distinction  between,  and  Liquidated  Damages.']  See  Railways. 

PRACTICE. 

1.  Examination  of  Party."]  Where,  upon  the  hearing  of  a  cause  by  a  Vice-Chancellor, 
a  tender  by  the  defendant  of  himself  to  be  examined  orally  as  a  witness  for  himself 
in  the  cause,  with  a  view  to  his  cross-  examination  by  the  plaintiff,  had  been  refused 
by  the  plaintiff,  this  was  ^ 

Held,  by  the  Court  of  Appeal  to  be  a  sufficient  ground  for  refuang  to  accede  to  an 
application  by  the  pl^untiff  to  have  that  course  adopted  upon  the  hearing  of  an 
appeal  from  the  Vice-Chancellor's  decree.    Hindson  y.  Wetherill,  149. 

2.  Receipt  Stamp.l^  It  is  not  necessary  to  affix  the  penny  receipt  stamp  on  a  brief 
where  counsel  signs  his  name,  acknowledging  the  payment  of  the  fee.  Beavan,  In 
re,  199. 

8.  Oral  Examination »]  The  court  of  appeal  has  jurisdiction,  under  the  39th  section 
of  the  statute  15  &  16  Vict.  c.  86,  to  require  the  production  and  examination  before 
itself  of  a  party  to  a  cause,  idthough  he  may  not  have  been  orally  examined  in  the 
court  below. 

The  expression  '*  upon  the  hearing,"  in  the  d9th  section,  means  "  whenever  or  wherever 
a  cause  is  heard."    Hope  v.  ThrelfaU,  241. 

4.  Demurrer.]  Where  a  question  had  been  decided  in  one  suit,  and  the  same  point 
was  raised  between  other  parties  in  another  suit,  the  court,  upon  appeal,  declined  to 
decide  the  case  upon  demurrer.    Evans  v.  Evans,  843. 

5.  Right  to  hegin^  *  Where  an  appeal  is  brought  by  a  defendant  acainst  the  whole 
decree,  excepting  as  to  costs,  the  plaintiff  begins.    Scnhouse  v.  Hau,  350. 

€.  The  words  ^^  at  their  respective  places  of  business,"  in  the  second  section  of  the  16 
&  1 7  Vict.  c.  78,  are  not  to  be  construed  as  defining  the  place  where  the  oath  is  to 
be  administered,  but  the  area  within  which  the  solicitors  are  to  be  considered  as 
practising.     Clerk  of  Records,  In  re,  899. 

7.  Costs  of  Appearance.]  A  solicitor  was  held  entitled  to  charge  6«.  8rf.  for  every 
three  defendants  to  a  oHl  for  whom  he  entered  appearances,  although  such  appear- 
ances were  entered  for  all  the  defendants  on  the  same  day.  The  scale  of  fees,  as  to 
entering  appearances,  set  forth  in  the  fifth  general  order  of  the  28d  of  October, 
1852,  was  not  intended  to  be  confined  to  appearances  to  a  summons.  Morritt  v. 
Walton,  400. 

8.  Evidence  —  Costs.]  Where,  under  a  decree  directing  accounts  to  be  taken,  no 
order  was  obtained  under  the  54th  section  of  the  statute  15  &  16  Vict.  c.  86,  that 
the  books  of  account  should  be  taken  ^  prima  facie  evidence,  but  the  judge's  chief 
clerk  so  admitted  them  and  granted  his  certificate,  the  Court  of  Appem,  upon  a 
motion  to  discharge  the  certificate,  refused  the  same,  but  without  costs.  Nexx^^erry 
V.  Benson,  401. 

9.  Seal  Day.]  Although  it  is  not  the  course  of  the  court  to  hear  special  motions  on 
other  days  than  those  appointed,  yet,  as  every  day  in  term  is  a  motion  day,  a  notice 
inserted  in  the  Gazette,  under  the  79th  order  of  May,  1845,  for  taking  a  bill  pro 
confesso  on  a  day  in  term,  is  a  good  notice,  notwithstanding  that  the  day  for  which 
notice  is  given  is  not  a  day  regiihurly  appointed  for  motions.     Chaffers  v.  Bdker,  552. 

10.  Amendment.]  A  plaintiff  filed  his  bill,  asserting  a  legal  right,  and  at  the  hearing 
he  was  ordered  to  establish  it  at  law.  Before  the  trial,  he  alleged  he  had  discovered 
circumstances  which  happened  before  he  filed  his  bill,  but  of  which  he  was  not 
aware  when  he  instituted  the  suit,  and  moved  for  leave  to  amend,  under  the  5Sd 
section  of  the  15  &  16  Vict.  c.  86.  The  court,  overruling  a  decision  of  one  of  the 
Vice-Chancellors,  gave  leave  to  amend.    Bolton  v.  Ridsdale,  554. 
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PRINCIPAL  AND  AGENT. 

See  Wing  v.  Hojvey,  140. 

PRINCIPAL  AND  SURETY. 

1.  Release  of  Surety.']  A  principal  debtor  joined  with  a  surety  in  a  joint  and  sevezal 
promissory  not^  to  a  creditor  of  the  principal  debtor,  for  securing  the  debt  The 
principal  afterwards  executed  an  assignment  of  property  for  the  benefit  of  his  cred- 
itors, containing  a  release  by  the  cremtors,  but  no  reservation  was  contained  of  the 
creditor's  rights  against  the  surety.  The  creditoc  to  whom  the  promissoiy  note  was 
given,  executed  the  deed  with  the  privity  of  the  surety,  and  on  the  understanding, 
as  shown  \ipon  the  evidence,  that  Jus  rights  against  the  surety  were  not  to  be  preju- 
diced thereoy.  The  creditor  to  whom  the  note  was  given  and  two  other  creditors 
were  the  trustees  of  the  deed,  and  those  three  persons  were  the  only  creditors  of  the 
principal  who  executed  the  deed.  The  principal  debtor  yraa  adjudicated  bankrupt, 
the  act  of  bEinkruptcy  being  die  execution  of  the  deed.  The  surety  had  before 
committed  an  act  of  bankruptcy,  and  had  been  adjudged  bankrupt.  The  cominis- 
sioner  refused  to  permit  the  holder  of  the  note  and  trustee  of  the  deed  to  proxe 
against  the  estate  of  the  surety ;  but  upon  appeal :  — 

Held^  that  he  was  so  entitled,  and  the  commissioner's  decision  was  reversed.  Harvey 
Ex  partey'272. 

2.  Discharge  of  Surety."}  Two  persons  entered  into  partnership,  and  one  gave  to  the 
other  the  jomt  and  several  bond  of  himself  and  of  another  person  as  his  suroty, 
indemnifying  the  other  partner  from  all  loss  from  the  partnersnip  bunness.  By  the 
articles  of  partnership,  it  was  to  continue  for  five  years,  and  it  was  agreed  that  if 
either  partner  should  retire  and  the  other  continue  the  business,  the  latter  might 
take  the  former's  share  of  the  assets  at  a  valuation ;  and  it  was  also  agreed  that  if  at 
the  end  of  the  partnership  either  partner  should  wish  to  carry  on  the  business,  and 
should  not  take  the  share  of  the  other  at  the  before-mentioned  valuation,  the  assets 
should  be  realized,  the  debts  paid,  and  the  surplus  divided  between  them.  The 
partnership  expired  by  effluxion  of  time,  neither  partner  having  retired.  At  the 
end  of  the  term,  the  partners  continued  tiie  partnership  for  a  year  and  a  half  or 
more.  The  surety  never  was  consulted  on  this  proceemng,  although  he  was  cogni- 
zant that  the  concern  had  not  been  wound  up  at  the  end  of  the  term.  The  partner 
(the  obligee  in  the  bond)  retired,  leaving  the  whole  assets  in  the  hands  of  the  other 
to  wind  up  the  concern,  and  the  partner  (the  obligor)  three  months  afterwards 
became  bankrupt  and  absconded  with  part  of  the  assets,  and  the  obligee  partner 
paid  off  all  the  liabilities.  The  surety  died,  and  the  obligee  partner  sued  his  execu- 
tor on  the  bond,  and  a  bill  was  filed  to  restrain  the  action :  — 

Heldf  (overruling  the  decision  of  one  of  the  Yice-Chancellors,  who  had  dismissed  the 
bill  with  costs,)  that  as  the  partnership  affairs  had  not  been  wound  up  at  the  end  of 
the  five  years  pursuant  to  the  stipulations  of  the  deed,  the  surety  and  his  estate 
were  dischaiged  from  all  liability  on  the  bond,  and  a  perpetual  injunction  was 
ordered  to  restrain  all  proceedings  upon  it  as  against  the  surety.  Smali  v.  Currie, 
804. 

8.  Indemnity.J  A  necessary  consequence  of  a  reservation  in  a  composition  deed  of  a 
creditor's  remedies  a^nst  a  surety  is  the  continuance  of  the  surety's  right  to  be 
indemnified  by  the  principal  debtor,  and  this  right  will  not  be  held  to  be  abandoned 
unless  a  contract  to  abandon  it  is  proved.  Therefore,  where  one  of  die  creditors 
who  acceded  to  a  composidon  deed  was  also  a  residuary  legatee  of  a  surety  for  die 
compounding  debtors  to  another  creditor,  and  one  of  die  compounding  debtors  hap- 
pened to  be  the  surety's  executor :  —  • 

Heldf  that  the  residuary  legatee's  accession  must  be  taken  to  have  been  in  respect  of 
his  direct  debt  only,  and  did  not  preclude  him  from  insisting  on  the  surety's  estate 
being  indemnified  by  the  debtors.     Close  v.  Close,  535. 

RAILWAYS. 

!•  Fraud  in  Contracts.']  In  a  contract  between  R.  and  a  railway  company,  for  die 
performance  by  R.  of  portion  of  the  line  of  railway,  after  reddng  that  B.  agreed  to 
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secure  tlie  dae  performance  of  his  contract  by  his  bond  in  the  penal  sum  of  4,000Z., 
conditioned  for  the  payment  to  the  company  of  certain  fixed  smns  for  every  week 
in  which  the  work  should  not  b&  completed  according  to  the  contract,  the  penalty  in 
each  successiTc  week  to  increase  in  a  fixed  proportion,  it  was  witnessed,  amongst 
other  things,  that  in  case  R.  should  become  insolTent,  &c.,  or  should  from  any  cause 
whatsoever  (not  the  act  of  the  company)  not  proceed  in  the  works  to  the  satis- 
&ction  of  the  company,  the  company  might  give  to  R.  a  notice  in  writing  re- 
quiring him  to  proceed  with  the  said  works,  and  in  case  B.  should  for  seven  days 
after  such  notice  make  default  in  commencing  or  regularly  proceeding  with  the  said 
works,  it  should  be  lawful  for  the  company  to  employ  other  persons  to  complete  the 
works,  and  pay  them  out  of  the  money  which  should  be  then  remaining  due  to  K  on 
account  of  this  contract;  and  that  the  moneys  previouslv  paid  to  B.  on  account  of 
any  works  should  be  considered  as  the  full  value,  and  be  taken  by  him  as  in  full 
payment  and  satisfaction,  for  all  works  done  by  him ;  and  that  all  moneys  which  either 
then  or  thereafter  would  have  been  payable  to  K.,  together  with  all  the  tools  and 
matexials  then  being  upon  the  works,  should,  upon  such  default  as  aforesaid,  become 
and  be  in  all  respects  considered  as  the  absolute  property  of  the  company ;  and  that 
if  such  moneys,  tools,  and  materials  should  not  be  sufficient  to  pay  for  the  completion 
of  the  works,  then  K.  should  make  good  such  deficiency  on  demand.  It  was  then 
further  witnessed,  and  the  company  covenanted  to  pay  to  R.  for  the  completion  of 
the  works  the  sum  of  63,028/.  16^.,  in  the  following  manner,  namely,  every  fourteen 
days  four  fifUi  parts  of  the  whole  value  of  the  said  works  which  shall  have  been 
actually  perfonned  during  the  preceding  fourteen  days,  until  there  should  be  a 
reserved  fund  of  4,0002.,  and  then  every  fourteen  days  to  pay  the  full  value  of  such 
works,  such  value  to  be  estimated  by  the  principal  engineer  or  his  assistant,  having 
reference  as  well  to  the  prices  in  the  schedule  (as  to  extra  work)  as  to  the  entire 
cost  of  the  whole  works ;  and  at  the  expiration  of  one  calendar  month  after  the 
completion  of  the  entire  works,  to  pa^  one  moiety  of  the  4j000/.  so  retained  in  the 
hanos  of  the  company,  and  at  the  expiration  of  one  year  and  a  month  the  remaining 
moiety  of  the  4,000/.  And  it  was  lastly  agreed,  that  durins  the  progress  of  the  wotks 
the  decision  of  the  principal  engineer  for  the  time  being  of  the  company,  with  respect 
to  the  amount,  state,  condition,  &c.,  or  any  other  matter  or  thin^  whatsoever  relating 
to  the  same,  shall  be  final,  and  without  appeal ;  but  in  case  of  dispute,  after  the  com- 

'  pletion  of  die  contract,  as  to  any  matter  of  charge  or  account  between  the  company 
and  R.,  such  dispute  shall  be  finally  settled  by  the  arbitration  of  the  said  enpneer 
on  the  part  of  the  company,  and  an  engineer  appointed  by  R.  on  his  part,  or  if  they 
disa^e,  by  an  arbitrator  to  be  named  by  them.  After  R.  had  proceeded  to  a  very 
considerable  extent  towards  the  completion  of  his  contract,  the  company,  being  dis- 
satisfied with  the  progress  of  the  works,  gave  the  notice  to  R.  mentioned  in  the 
contract,  and  after  seven  days  they  took  possession  of  the  works,  and  of  all  the  tools 
and  materials  thereon,  and  completed  the  works  by  other -parties.  R.  'filed  his  bill 
setting  up  a  case  of  fraud  against  the  company  in  concealing  the  nature  of  the  strata 
through  which  cuttings  and  tunnels  were  to  be  made,  and  insisting  that  he  was 
entitled  to  be  paid  for  those  works  at  fair  prices,  regardless  of  the  contract;  that  the 
fortnightly  certificates  of  the  value  of  the  works  given  by  B.,  the  engineer  of  the 
•company,  were  void,  and  not  binding  upon  him,  in  consequence  of  B.bein^  a  share- 
holder in  the  company,  that  he  was  entitled  to  be  relieved  against  certain  money 
penalties  which  had  been  chaa*ged  against  him  in  the  engineer's  certificates ;  that  the 
Company  were  not  justified  in  taking  possession  of  the  works,  tools,  and  materials ; 
and  that  he  was  entitled  to  have  an  account  taken  of  the  value  of  the  works  done,  on 
the  footing  that  there  were  no  contracts,  or  that  they  were  abandoned ;  and  that  the 
company  miffht  be  debited  with  the  value  of  the  engines,  tools,  materials,  articles, 
and  things  of  which  the  company  took  possession :  — 

Heldj  first,  that  no  case  of  fraud  had  been  made  out  But  semble,  that  although  a  cor- 
poration cannot  be  guilty  of  fraud,  yet  if  their  agents  employed  in  carrying  out  a 
trading  speculation  E>e  guilty  of  fraud,  the  corporation  will  be  liable. — Per  the 
Lord  Chancellor.    Ranger  v.  The  Great  Western  Railway  Co.  86. 

2.  Engineer  a  Shareholder,"]     Secondly,  that  the  principle  which  prevents  a  person 

being  a  judge  in  his  own  cause,  (Dimes  v.  The  Grand  Junction  Canal  Company,  17 

Jur.  73,  s.  c.  16  £nff.  Rep.  63,)  does  not  apply  to  the  case  of  the  engineer  of  a 

railway  company  holding  shares  in  that  company,  who,  according  to  the  terms  of  a 
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contract  between  the  company  and  a  contractor,  was  during  the  progress  of  the  woirkB 
to  give  periodical  certificates  of  the  Talue  of  the  works  done,  but  which  on  the  com- 
pletion of  the  contract  were  not  final.  Ranger  v.  The  Great  Western  RaUway  Co.  85, 

3.  Certificates  of  Engineer  J]  Semblej  it  is  not  necessary  to  institute  minute  inquiries 
as  to  how  far  the  engineer's  calculations,  in  making  out  his  certificates  during  the 
progress  of  the  works,  were  accurate ;  it  is  enough  if  thej  were  made  bondjtde,  and 
with  the  intention  of  acting  according  to  the  exigency  of  the  contract.  —  Per  the 
Lord  Chancellor.     lb, 

4.  Penalties.]  Thirdly,  that  the  money  penalties  had  been  properly  charged  against 
B.,  they  being,  upon  the  proper  construction  of  the  contract,  not  penalties,  but  liqui- 
dated damages.    lb. 

5.  Eqidty."]  Fourthly,  that  even  assuming  that  the  company  were  not  justified  in  tak- 
ing possession  of  the  works,  tools,  and  materials  affcer  the  notice  given,  R.  was  not 
entitled  to  treat  the  contract  as  not  existing,  or  as  abandoned.  IL's  right  would  have 
been  by  action  for  damages,  and  the  seizure  by  the  company  formed  no  ground  for 
such  equitable  relief  as  was  asked.    76. 

6.  Construction  of  Contract^  Fifthly,  that,  upon  the  true  construction  of  the  contract, 
the  company  cud  not,  according  to  their  contention,  upon  taking  possession  of  the 
works  and  plant  after  notice,  Income  absolute  owners  of  the  tools  and  materials, 
&c. :  this  whole  provision  is  to  be  regarded,  not  in  the  nature  of  a  penalty,  but  as 
mere  machinery  for  enabling  die  company  to  complete  the  worics  at  the  cost  of  R, 
and  the  company  are  bound  to  account  for  the  value  of  the  tools  and  materials  in 
settling  their  accounts  with  him,  which  accounts  were  decreed  to  be  taken  on  the 
footing  of  the  contract    lb. 

7.  Alteration  of  Contract]  As  to  one  of  the  contracts,  the  company  altered  their  in- 
tentions as  to  the  direction  which  the  line  should  take,  and  diverged,  with  the 
sanction  of  the  land-owners,  to  greater  extent  than  was  permitted  by  their  act  of  par- 
liament ;  but  the  contractor  never  objected  to  the  devialj^on,  and  continued  to  receive 
certificates  and  payment,  in  precisely  the  same  mode  as  he  would  had  the  deviation 
not  taken  place :  — 

Heldf  that  these  circumstances  did  not  vary  this  contract  from  the  preceding  contracts. 
lb.  .  r       —r, 

8.  Purchase  of  Land.']  An  annuitant  bavins  power  of  entry  and  distress,  to  secure 
his  annuity  charged  upon  certain  leasehold  nouses,  was  served  with  notice  by  a 
railway  company  of  their  intention  to  buy.  The  company  subsequently  purchased 
the  property  from  a  prior  mortgagee,  who  had  a  power  of  sale.  The  annuitant  filed 
a  bill,  not  containing  any  allegations  of  fraud,  or  other  improper  conduct  on  the 
part  of  the  company  in  their  purchase  from  the  first  incumbrancer,  praying  payment 
of  the  annuity  and  all  arrears,  or  of  the  amount  proper  for  the  redemption  of  the 
annuity :  — 

Held,  reversing  the  decision  of  one  of  the  Yice-Chancellors,  that  the  plaintiff  was  not 
entitled,  on  such  a  bill,  to  the  relief  he  asked,  and  it  was  dismissed.  Hill  v.  Great 
Northern  RaUtDay  Co.  198. 

9.  Liability  of  Directors.]  Three  directors  of  a  projected  railway  company,  with  their 
letters  of  allotment  sent  to  each  allottee  a  letter  saying :  **  In  tlie  event  of  the  y t 
not  being  obtained,  the  directors  undertake  to  return  the  whole  of  the  depoan, 
without  deduction."  The  Master  decided  that  the  three  directors  who  agned  the 
letters  were  alone  liable,  and  made  a  call  on  them  accordingly  for  the  expenses 
incurred.  One  of  the  three  paid  the  whole,  and  then  sought  for  contribution  from 
the  other  five  directors,  who  had  not  signed  the  letter :  — 

Held,  that  the  decision  of  the  Master  was  correct,  and  that  the  three  alone  were  liable. 
Londesborough,  Ex  parte,  292. 

10.  Reinvestment  for  Land  taken.]  Freehold  and  copyhold  hereditaments  were  taken 
by  a  railway  company,  and  the  money  paid  into  court :  — 

Held,  that  the  money  could  not  be  reinvested  in  leasehold  property.  MacauUiy^  Ex 
parte,  341. 

1 1 .  Retirement  of  Shareholders.]  By  the  deed  of  settlement  of  a  joint-stock  company  no 
■hares  could  lie  transferred  without  the  consent  of  the  directors.    The  company  being 
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unprosperoQs,  and  seriouB  dispates  ezisdng,  some  of  the  aharelioldera  agreed  to  pay 
a  sum  to  the  Erectors  in  rail  diflcharge  of  all  their  liabilities^  which  money  was 
accepted,  and  transfers  were  made  to  two  persons,  and  the  shiureholders  retired.  The 
directors  applied  the  money  partly  in  payment  of  claims  of  the  lessors  (who  were 
also  directors)  of  the  proper^  held  by  the  company  and  partly  in  the  pa^rment  of 
other  claims,  which  were  the  subject  of  the  disputes.  Th^  company  having  been 
ordered  to  be  wound  up,  the  Master  placed  the  name  of  one  of  tne  retiring  share- 
holders on  the  list  of  contribntories,  and  the  Master  of  the  Rolls  refused  to  remove 
him;  and,  on  appeal,  the  decision  of  the  Master  and  of  the  Master  of  the  Bolls  ynxs 
supported,  the  agreement  being  ultra  viresy  the  directors  having  no  authority  thus  to 
sanction  the  retirement  of  a  b^y  of  the  shareholders.    BenneUf  Exparte^  572. 

See  WiNDmchUP  Acts. 

REVOCATION. 

See  Will. 

SALR 

Of  Real  Estate.^  See  Statute  of  Fbauds. 

SEA-SHORE. 

Right  of  CroumJ]  The  right  of  the  crown  to  the  sea-shore  is  limited  by  the  line 
reached  by  the  average  of  the  medium  hi^  tides  between  the^ring  and  the  neap, 
in  each  quarter  of  a  lunar  revolution  dunng  the  whole  year.  Attomey^Oeneral  v. 
Chambers,  242. 

SERVICE. 

Substituted  Service — when  sufficient']    See  Hope  v.  Hope,  249. 

SHIPS  AND  SHIPPING. 

Mortgage  by  Part-oumer,']  A  was  owner  of  seven  eighths  of  a  ship,  and  B  was  owner 
of  the  odier  one  eighth ;  A  mortgaged  his  share ;  A  and  B  sent  out  die  ship  for  a 
cargo  at .  their  joint  risk  in  the  same  proportions  as  they  had  in  the  ship ;  the  ship 
brought  home  a  careo,  and  then  the  mortgagee  took  possession,  and  clauned  to  be 
entitled  to  seven  eigaths  of  the  proceeds  of  we  cargo,  without  nuikin^  any  deduction 
for  the  expenses  of  the  outfit  and  voyage.  A  had  assigned  all  his  property  to  a 
trustee  for  the  benefit  of  his  creditors :  — 

Held,  (affirming  a  decree  of  the  Master  of  the  Rolls,)  that  the  expenses  of  the  voyage 
were  to  be  paid  out  of  the  proceeds  of  the  cargo  before  any  division  took  pUce,  and 
that  B,  the  joint  owner,  was  entitled  to  one  eighth  of  the  residue  of  the  proceeds, 
the  remaining  seven  eighths  of  the  residue  bemg  payable  to  the  trustee  of  A,  to 
whom  he  had  assigned  his  property,  there  being  no  contract  between  A  and  his 
mortgagee  respecting  the  cargo.    Alexander  v.  Simms,  288. 

SOLICITOR  AND  CLIENT. 

1.  SoliciUn^s  BUL]  A  solicitor  delivered  his  bill  to  lus  client,  and  byletter  informed  him 
that  payment  might  be  postponed  if  taxation  were  intended.  The  client  gave  the 
solicitor  security  finr  the  bill,  but  no  money  was  paid  in  respect  of  it :  — 

Btld,  that  this  was  payment  within  the  meaning  of  the  41st  section  of  the  6  &  7  Vict 
c.  73,  (the  Attorneys  and  Solicitors  Act)     Turner,  Ex  parte,  555. 

2.  The  client  joined  in  the  transfer  of  the  security  so  given,  and  in  the  commencement 
of  other  matters  employed  tibe  same  solicitor,  and  in  their  completion  employed 
another  solicitor,  and  paid  the  second  bill  of  costs :  — 

Hdd,  that  these  were  not  special  circumstances  to  justify  the  taxation  of  the  bill  of 
lb. 


3.  Unless  overchaige  amount  to  fraud,  the  court  will  not  refer  bills  of  costs  for  taxation 
after  payment.    lb. 

4.  Bequest  to  Solicitor,  when  valid.]    See  Hindson  v.  Wetheritt,  149. 

See  Attosmzt. 
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contract  between  the  company  and  a  contractor,  was  during  the  progress  of  the  wocks 
to  give  periodical  certificates  of  the  valae  of  the  works  done,  bat  which  on  the  com- 
pletion of  the  contract  were  not  finaL  Ranger  v.  The  Great  Western  Railway  Co.  85« 

3.  Certificates  of  Engineer  J]  SembUj  it  is  not  necessaiy  to  institute  minute  inquiries 
as  to  how  far  the  engineer's  calculations,  in  making  out  his  certificates  during  tiie 
progress  of  the  works,  were  accurate ;  it  is  enough  if  they  were  made  bondjide,  and 
with  the  intention  of  acting  according  to  the  exigency  of  the  contract  —  Per  the 
Lord  Chancellor.     lb. 

4.  Penalties.]  Thirdly,  that  the  money  penalties  had  been  properly  charged  against 
B.,  they  being,  upon  the  proper  construction  of  the  contract,  not  penalties,  butJiqui- 
dated  damages.    Ih. 

5.  Equity.']  Fourthly,  that  even  assuming  that  the  company  were  not  justified  in  tak- 
ing possesion  of  the  works,  tools,  and  materials  after  the  notice  given,  R.  was  not 
entitled  to  treat  the  contract  as  not  existing,  or  as  abandoned.  B.'s  right  would  have 
been  by  action  for  damages,  and  the  seizure  by  the  company  formed  no  ground  {or 
such  equitable  relief  as  was  asked.    lb. 

6.  Construction  of  Contract.']  Fifthly,  that,  upon  the  true  constmction  of  the  contract, 
the  company  cud  not,  according  to  their  contention,  upon  taking  possession  of  the 
works  and  plant  after  notice,  become  absolute  owners  of  the  tools  and  materials, 
&c. :  this  whole  provision  is  to  be  regarded,  not  in  the  nature  of  a  penalty,  but  as 
mere  machinery  tor  enabling  the  company  to  complete  the  works  at  the  cost  of  R, 
and  the  company  are  bound  to  account  for  the  value  of  the  tools  and  materials  in 
settling  their  accounts  with  him,  which  accounts  were  decreed  to  be  taken  on  the 
footing  of  the  contract.    lb. 

7.  Alteration  of  Contract]  As  to  one  of  the  contracts,  the  company  altered  their  in- 
tentions as  to  the  direction  which  the  lino  should  take,  and  diverg^ed,  with  the 
sanction  of  the  land-owners,  to  greater  extent  than  was  permitted  by  their  act  of  par- 
liament ;  but  the  contractor  never  objected  to  the  deviation,  and  continued  to  receive 
certificates  and  payment,  in  precisely  the  same  mode  as  he  would  had  the  deviation 
not  taken  place :  — 

Held,  that  these  circumstances  did  not  vary  tins  contract  from  the  preceding  contracts. 
lb. 

8.  Purchase  of  Land.]  An  annuitant  bavins  power  of  entry  and  distress,  to  secure 
his  annuity  charged  upon  certain  leasehold  houses,  was  served  with  notice  by  a 
railway  company  of  their  intention  to  buy.  The  company  subsequentiy  purchased 
the  property  from  a  prior  mortgagee,  who  had  a  power  of  sale.  Tne  annmtant  filed 
a  bill,  not  containing  any  allegabons  of  fraud,  or  other  improper  conduct  on  the 
part  of  the  company  m  their  purchase  from  the  first  incumbrancer,  praying  payment 
of  the  annuity  and  all  arrears,  or  of  the  amount  proper  for  the  redemption  of  the 
annuity :  — 

Held,  reversing  the  decision  of  one  of  the  yice-Chancellors,  that  the  plaintiff  was  not 
entitled,  on  such  a  bill,  to  the  relief  he  asked,  and  it  was  dismissed.  Hill  v.  Ortat 
Northern  Railway  Co.  198. 

9.  Liability  of  Directors.]  Three  directors  of  a  projected  railway  company,  with  their 
letters  of  allotment  sent  to  each  allottee  a  letter  saying :  ^  In  the  event  of  the  yt 
not  beinff  obtained,  the  directors  undertake  to  return  the  whole  of  the  deposits, 
without  deduction."  The  Master  decided  that  the  three  directors  who  signed  the 
letters  were  alone  liable,  and  made  a  call  on  them  accordingly  for  the  expenses 
incurred.  One  of  the  three  paid  the  whole,  and  then  sought  for  contribution  from 
the  other  five  directors,  who  had  not  signed  the  letter :  — 

Held,  that  the  decision  of  the  Master  was  correct,  and  that  the  three  alone  were  liable. 
Londesborough,  Ex  parte,  292. 

10.  Reinvestment  for  Land  taken.]  Freehold  and  copyhold  hereditaments  were  taken 
by  a  railway  company,  and  the  money  paid  into  court :  — 

Held,  that  the  money  could  not  be  reinvested  in  leasehold  property.  Macautay^  Ex 
parte,  841. 

1 1 .  Retirement  of  Shareholders,]  By  the  deed  of  settiement  of  a  joint-stock  company  no 
■hares  could  lie  transferred  without  the  consent  of  the  directors.    The  company  being 
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unprosperoofl,  and  serious  disputes  existing,  some  of  the  shareholders  agreed  to  pay 
a  sum  to  the  directors  in  full  discharge  of  all  their  liabilities,  which  money  was 
accepted,  and  transfers  were  made  to  two  persons,  and  the  shareholders  retired.  The 
directors  applied  the  money  partly  in  payment  of  claims  of  the  lessors  (who  were 
also  directors)  of  the  property  held  by  the  company  and  partly  in  the  pa^rment  of 
other  claims,  which  were  the  subject  of  the  disputes.  The  company  having  been 
ordered  to  be  wound  up,  the  Master  placed  the  name  of  one  of  the  retiring  share- 
holders on  the  list  of  contributories,  and  the  Master  of  the  Rolls  refused  to  remove 
him;  and,  on  appeal,  the  decision  of  the  Master  and  of  the  Master  of  the  Rolls  was 
supported,  the  agreement  being  uUra  vires,  the  directors  having  no  authority  thus  to 
sanction  the  retirement  of  a  b^y  of  the  shareholders.    Bennett^  Ex  parte,  672. 

See  WiNDmchUP  Acts. 

REVOCATION. 

See  Will. 

SALE. 

Of  Real  EstateJ]  See  Statute  of  Fbauds. 

SEA-SHORE. 

Right  of  Croum,']  The  right  of  the  crown  to  the  sea-shore  is  limited  by  the  line 
reachecP  by  the  average  of  the  medium  hi^  tides  between  the^ring  and  the  neap, 
in  each  quarter  of  a  lunar  revolution  dunng  the  whole  year.  AUomey^Oeneral  v. 
Chambers,  242. 

SERVICE. 

Substituted  Service  —  when  sufficient']    See  Hope  v.  Hope,  249. 

SHIPS  AND  SHIPPING. 

Mortgage  by  Part-oumer.']  A  was  owner  of  seven  eighths  of  a  ship,  and  B  was  owner 
of  the  oUier  one  eightn ;  A  mortgaged  his  share ;  A  and  B  sent  out  Ihe  ship  for  a 
cargo  at  their  joint  risk  in  the  same  proportions  as  they  had  in  tiie  ship;  the  ^p 
brousht  home  a  careo,  and  then  the  mortgagee  took  possession,  and  cLumed  to  be 
entil&d  to  seven  einiths  of  the  proceeds  of  we  cargo,  without  makinff  any  deduction 
for  the  expenses  of  the  outfit  and  voyage.  A  Imd  assigned  all  his  property  to  a 
trustee  for  the  benefit  of  hia  creditors :  — 

HeU,  (affirming  a  decree  of  the  Master  of  the  Rolls,)  that  the  expenses  of  the  voyage 
were  to  be  paid  out  of  the  proceeds  of  the  cargo  before  any  division  took  place,  and 
that  B,  the  joint  owner,  was  entitled  to  one  eighth  of  the  residue  of  the  proceeds, 
the  remaining  seven  eighths  of  the  residue  bemg  payable  to  the  trustee  of  A,  to 
whom  he  had  assigned  his  property,  there  being  no  contract  between  A  and  his 
mortgagee  respecting  the  cargo.    Alexander  v.  Simms,  288. 

soucrroR  and  client. 

1.  Solicitor's  Bill.']  A  solicitor  delivered  lus  bill  to  his  client,  and  byletter  informed  him 
that  payment  might  be  postponed  if  taxation  were  intended.  The  client  gave  the 
solicitor  security  for  the  UU,  but  no  money  was  paid  in  respect  of  it :  — 

Held,  that  this  was  payment  within  the  meaning  of  the  41st  section  of  the  6  &  7  Vict 
c.  73,  (the  Attorneys  and  Solicitors  Act.)     Turner,  Ex  parte,  555. 

2.  The  client  joined  in  the  transfer  of  the  security  so  given,  and  in  the  commencement 
of  other  matters  emploved  the  same  solicitor,  and  in  their  completion  employed 
another  solicitor,  and  paid  the  second  bill  of  costs :  — 

Held,  that  these  were  not  special  circumstances  to  justify  the  taxation  of  the  bill  of 
costs,    lb. 

8.  Unless  overchai^  amount  to  fraud,  the  court  will  not  refer  bills  of  costs  for  taxation 
afterpayment,    lb. 

4.  Bequest  to  Solicitor,  tohen  vaUd.']    See  Hindson  v.  "Wetherill,  149. 

See  Attobnxt. 
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SPECIFIC  PERFORMANCE. 

1.  Vague  Conditions  0/ SaleJ}  An  annuity  was  granted  for  the  lives  of  four  penons, 
and  the  lives  and  life  of  the  survivors  and  survivor  of  them,  secured  by  a  term  in  a 
reversion  of  a  freehold  estate,  and  the  reversion  was  offered  for  sale.  One  of  the 
conditions  of  the  sale  was,  that  certain  evidence  that  **^  a  life  annuity  granted  to  "  A. 
B.  had  not  been  paid  or  claimed  for  twenty  years,  should  be  conclusive  evidence 
that  the  annuity  and  term  had  determined :  — 

Held,  affirming  a  decision  of  one  of  the  Vice-Chancellors,  that  the  condition  was  not 
binding,  as  the  condition  was  one  so  worded  as  to  lead  a  purchaser  to  a  definite  con- 
clusion contrary  to  the  real  facts  of  the  case.    Drysdcde  v.  Mocey  193. 

Where  the  court  requires  for  its  own  information  the  production  of  a  record  from  the 
record  office,  no  fee  ought  to  be  paid  for  the  same.    J&. 

2.  Mutual  Covenants.']  By  indenture  of  dissolution  of  a  partnership,  the  defendant,  in 
consideration  of  the  covenant  therein  contained  on  the  part  of  the  plaintiflT,  assigned 
to  the  plaintiff  certun  shares. in  a  foreign  gas  company,  which  ov  the  deed  were 
recited  to  pass  by  the  delivery  of  the  certificates,  and  covenanted  witn  him  for  further 
assurance ;  and  by  the  same  indenture  the  pkuntiff,  in  consideration  of  such  assign- 
ment, covenanted  to  indenmifV  the  defendant  against  certain  partnership  debts. 
Upon  the  execution  of  the  deed  the  certificates  ot  the  shares  were  handed  over  to 
the  plaintiff,  but  certain  formal  acts  required  to  be  done  by  the  law  by  which  the  com- 
pany was  regulated,  before  the  property  in  the  shares  could  be  effectuallji  vested  in 
the  plaintiff,  were  not  performed :  — 

Held,  that  inasmuch  as,  upon  the  construction  of  the  whole  deed,  the  plaintifi^s  covenant 
of  indemnity  and  the  defendant's  covenant  as  to  the  shares  were  legally  independent 
of  each  other,  a  breach  of  the  covenant  of  indenmity  by  the  plaintiff,  subseauent  to 
the  execution  of  the  deed,  did  not  constitute  a  ground  of  defence  to  a  bill  b/  the 
plaintiff  for  the  specific  performance  by  the  defendant  of  the  covenant  for  further 
assurance,  by  performing  the  formal  acts  necessary  to  be  done  in  order  effectually 
to  vest  the  property  of  the  shares  in  the  plaintiff.     Gibson  v.  Goldsmidf  588. 

STAMP. 

Order."]  A,  beinscntitled  to  the  sum  of  3652.  payable  to  him  by  B,  addressed  the  fol- 
lowing note  to^ :  "  I  hereby  authorize  you  to  pay  to  C  the  sum  of  3652.,  being  the 
amount  of  my  contract : "  — 

Held,  that  this  document  did  not  require  a  stamp,  as  *'  an  order  for  the  jpayment  of  a 
sum  of  money  out  of  a  particular  fund,"  &c.,  in  the  schedule  to  Uie  55  (reo.  8,  c  184 
IHplock  V.  Hammond,  202. 

STATUTES  CITED,  &c- 

22&23  Car.  2,  c.  10(StatuteofIXstribution8) 349 

8  &    4  Will  4,  c.  105  (Dower  Act) 182 

4  &    5  Will.  4,  c.  40,  s.  12,  (Friendly  Societies  Act) 190 

15  &  16  Vict.  c.  86  (Chancery  Amendment  Act) 241 


SURETY. 
See  Principal  and  Surety. 

TENANTS  IN  COMMON. 
See  Pryce  v.  Bury,  178. 

TIDES. 
See  SEA-SHORE. 


• 


TIMBER 
Power  to  ciU,  in  a  WHL']  See  Will. 
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TRINITY  COLLEGE. 

The  Regius  professorships  of  Divini^,  Greek,  and  Hebrew,  were  founded  and  endowed 
in  die  University  of  Cambridge,  by  King  Henr}*  VIU.,  antecedently  to  the  founda- 
tion  of  Trinity  College,  and  £e  lands  on  which  the  endowment  was  chaiged  were 
aflerwards  granted  to  the  college,  which  thenceforward  became  bound  to  pay  the 
stipends  of  the  three  professors.  By  the  41st  of  the  statutes  granted  bv  Elizabeth  to 
the  college,  it  was  provided  that  anjr  feUow  of  Trinity  College,  on  bemg  elected  to 
any  one  of  the  professorships,  <^  Socii  nomea  solum  teneat.^  By  letter»-patent  of 
Charles  XL,  this  disabling  provision  was  annulled,  so  &r  at  least  as  related  to  the 
Greek  and  Hebrew  protessorships.  By  the  act  8  &  4  Vict  c.  113,  the  canonry  of 
Ely  was  annexed  to  the  Regius  professorship  of  Greek ;  and  in  1844,  her  Mi^esty, 
by  letters-patent,  and  at  the  instance  of  Trinity  College,  granted  a  new  code  of 
statutes  to  the  college,  which,  after  reciting  the  statutes  given  to  the  college  by  Eliza- 
beth, but  not  adverting  by  name  to  the  lettersrpatent  of  Charles  U.,  revoked  "  all 
statutes,  ordinances,  and  decrees  made  and  given  for  the  government  of  the  college ;  ** 
and  among  the  new  statutes,  the  41st  of  Elizabeth  was  enacted  in  the  same  terms. 
In  1853,  one  of  the  junior  fellows  of  the  college  accepted  the  office  of  Regius  Pro- 
fessor of  Greek,  ana  was  subsequently  elected  a  senior  fellow :  — 

Held^  that,  by  the  acceptance  of  the  office  of  Regius  Professor,  he  ceased  to  be  a  fellow, 
except  in  name  only,  and  that  his  election  as  a  senior  fellow  was  void.  Edleston^  Ex 
parley  439. 

TRUSTEE. 

1.  Acceptance  of  Trusts*'\  Where  a  trustee  accept  the  trusts  of  a  fbnd,  with  the  knowl- 
edge that  it  IS  doubtful  whether  it  ought  to  be  held  upon  such  trust,  he  is  never^ 
theless  entitled  to*  come  to  the  court  for  its  direction  whether  the  trusts  ought  to  be 
executed :  — 

Heldy  by  Thirner,  L.  J. ;  Knight  Bruce,  L.  J.,  entirely  dissenting.  Neale  v.  Davies^ 
301. 

2.  Where  trustees  accept  such  a  trust,  with  knowledge  of  the  doubt,  and  with  the  same 
and  no  more  knowledge,  are  called  upon  to  part  with  the  fund,  by  the  cestuis  que 
trusty  the^  are  bound  in  morality  to  do  so ;  ana  an  adverse  claimant  would  have  no 
claim  against  them  personaUy  after  they  hadparted  with  the  fund  in  conformity  with 
the  trusts  on  which  they  accepted  it — per  Ejiight  Bruce,  L.  J.    lb, 

3.  The  question  having  been  raised  in  a  suit  between  the  trustees  and  cestui  que  trust  of 
the  deed,  one  of  the  Vice-Chancellors  refused  to  pronounce  a  decree,  but  ordered 
the  cause  to  stand  over,  with  libertjr  to  the  plaintiff,  the  cestui  que  trusty  to  amend, 
by  adding  parties ;  and  their  lordships  differing  in  opinion,  the  order  of  the  court 
below  was  affirmed.    lb. 

4.  Bar  by  Lapse  of  Time,']  A  father  claiming  to  be  tenant  by  the  curtesy  of  land 
belonging  in  equity  to  nis  deceased  wife,  filed  a  bill  in  1826,  as  next  friend  of  his 
daughter  for  partition.  In  1830,  a  decree  was  made  and  partition  ordered,  and  in 
1833,  the  court  directed  the  daughter's  share  to  be  conveyed  to  the  father  for  a  term 
until  she  came  of  ace,  upon  trust  to  pay  the  rents  for.her'maintenance,  and  the  con- 
veyance was  so  made.  Before  that  oiU  was  filed,  the  &ther  was  advised  that  he  had 
no  claim  as  tenant  by  the  curtesy,  and  on  the  conveyance  he  was  advised  by  other 
counsel,  that  he  had,  tiiough  this  opinion  was  afterwards  retracted.  The  first  and 
second  opinions  were  communicated  to  him.  He  performed  the  trusts  until  the 
daughter  came  of  age,  and  after  that  time  he  accounted  for  the  rents  to  her.  In 
1847,  she  married,  and  on  her  and  her  husband  bringing  ejectment  against  the  father 
in  1852,  he  filed  a  bill  claiming  to  be  tenant  by  the  curtesy,  but  the  claim  was  dis- 
missed by  one  of  the  Vice-chancellors,  and  he  appealed  from  the  decree :  — 

&ldj  that  the  plaintiff  having  entered  as  trustee  for  his  daughter  had  held  the  land  as 
tmstee  after  she  attained  twenty-one,  and  could  not  set  up  that  possemoo  as  hii 
own ;  that  Uie  lapse  of  time  between  the  decree  of  1830,  and  the  filing  of  the  bill 
in  1862,  was  a  bar;  that  the  daughter  having  married  on  the  faith  of  the  fiUher's 
representirtioa  that  the  estate  was  hers,  he  could  not  disturb  her  title,  fi>r  although 
the  court  will  relieve  against  mistake  in  law,  yet  here  the  father  three  veart  after  th« 
decree  had  his  attention  brought  to  the  state  of  his  own  title,  and  still  continued  to 
treat  the  title  of  the  daog^iter  as  parunount  to  his  own.     Siane  t.  Godfrey f  818* 

62* 
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5.  ndbUUy  q/l]  A  testatrix  bequeathed  her  residuary  estate  upon  trust  for  her  sister 
for  life,  and  after  the  sister's  death  to  pay,  divide,  and  apply  the  trust  fund  in  manner 
following,  (that  is  to  say,)  one  tenth  to  or  for  the  use  of  R.  H.,  and  another  one 
tenth  to  or  for  the  use  of  C.  R.,  for  their  respective  lives,  and  in  case  either  of  than 
should  die  in  the  lifetime  of  the  tenant  for  life  or  afterwards,  leaving  lawful  issue, 
then  the  testatrix  directed  that  the  part  of  him  or  her  so  dying  leaving  lawful  issue 
should  go  to  and  be  equally  divided  among  his  or  her  children  as  they  should  attain 
twenty-one :  —  , 

Heldy  that  a  child  of  C.  K.,  who  survived  the  tenant  for  life  and  attained  twenty-one, 
but  died  in  the  lifetime  of  C.  iL,  took  a  vested  interest    Boulton  v.  Beards  421. 

6.  The  trustee  of  the  will,  who,  acting  on  the  opinions  of  counsel,  had  distributed 
the  whole  estate  according  to  a  different  view,  was  ordered  to  pay  to  the  representa- 
tives of  the  child  the  amount  of  the  child's  share  and  the  costs  of  the  suit.    /&. 

7.  Costa  ofJ]  The  grantor  of  an  annuity,  which  was  the  third  incumbrance  on  his 
real  estate,  executed  a  trust-deed  (to  which  the  annuitant  was  not  a  party^  whereby 
the  estates  were  conveyed  to  trustees  on  trusts  for  sale  to  discharge  toe  incxnn- 
brances  according  to  their  priorities ;  and  the  first  trust  of  that  deed  was  to  pay  tfae 
costs  of  the  trustees  in  the  conduct  of  the  sale.  After  the  execution  of  the  trust- 
deed,  the  trustees  applied  to  the  annuitant  for  his  consent  to  the  sale.  In  answer  to 
Uiat  application,  the  solicitors  of  the  annuitant  offered  to  facilitate  the  sale,  but  asked 
for  a  copv  of  the  trust-deed,  addmg :  "  When  we  have  seen  the  deed,  we  shall  be 

,  better  able  to  inform  you  whether  our  clients  will  have  an^  difficulty  in  joinine  in 
the  conveyances.''  And,  in  answer  to  a  subsequent  application,  they  assented  to 
the  appropriation  of  a  part  of  the  rents  towards  rendering  the  property  more  eligible 
for  sale.  Part  of  the  property  was  sold,  the  annuitant  concurring  in  the  sale, 
whereby  a  sufficient  sum  was  realized  to  pay  the  prior  incumbrances ;  but  it  beins 
apprehended  that  the  residue  of  the  proper^  would  not  realize  enoush  to  pay  horn 
the  costs  of  the  trustees  and  to  redeem  the  annuity,  the  trustees  applied  to  the  annui- 
tant for  leave  to  retain,  in  the  first  place,  out  of  the  future  proceeds  of  sale,  a  sum 
sufficient  to  pay  their  costs.  This  oeing  refused,  and  a  bill  being  filed  to  compel 
the  annuitant  to  join  in  the  conveyances :  — 
Held,  under  the  circumstances,  that  he  was  not  bound  to  do  so,  except  upon  the  tenoi 
of  having  the  annuity  redeemed.  Crosse  v.  The  General  lUverswnary  and  JiuksC-. 
ment  Co.  424. 

TRUSTS. 
See  Charitable  Bequest. 

USURY.  v-r,,. 

See  James  v.  Rice,  842. 

VAGUfiNESS. 

See  Specific  Pebfobmakce. 

VENDOR  AND  PURCHASER. 

1.  Limitations — Adverse  PossessumJ]  A.  being  the  owner  in  fee  of  estate  K.  and 
other  estates  in  Ireland,  subject  to  a  morteage  in  fee,  by  a  deed  of  February, 

1807,  which  upon  the  face  of  it  was  for  valuaue  consideration,  purported  to  convey 
these  estates  to  trustees  in  fee,  upon  trust  for  himself  for  life,  remainder  to  his  eldest 
son  B.,  (then  unmarried,)  for  life,  remainder  to  B.'s  first  and  other  sons  in  tail  male, 
&c.  In  June,  1807,  A.  and  B.  by  deed,  which  on  the  &ce  of  it  did  not  appear  to  be 
for  value,  purported  to  convey  estate  E.  to  trustees  m  fee,  upon  trust  for  A.  for  life, 
remainder  to  W.  a  younger  son  of  A.,  for  life,  remainder  to  W.'s  first  and  other  sods 
in  tail  male,  thereby,  in  effect,  treating  the  previous  deed  as  cancelled.    A.  died  ia 

1808,  when  W.  entered  into  possession  of  estate  K,  and  eiUier  he  or  the  appellant, 
J.,  his  eldest  son,  had  remained  in  possession  ever  since.    In  1811,  the  mortgage  was 

•  paid  off  by  B.,  and  the  legal  fee  m  estate  K.  was  conveyed  to  him.  In  1815,  W. 
married,  upon  which  occasion  estate  K.  was  made  the  subject  of  settlemeDt.  in, 
1887,  B.  died,  leaving  the  respondent,  J.  B.,  his  eldest  son,  his  heir  at  law  and  in 
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tuL  In  1844,  J.  B.  claimed  estate  K.'  under  the  deed  of  Februaiy,  1807,  and 
brought  his  ejectment  against  J.,  but  &iled,  the  Judge  who  tried  the  case  being  of 
opinion,  and  so  directing  the  jury,  that  the  plaintin  was  barred  by  the  Statute  of 
Imitations  and  the  twenty  years  possession  of  the  defendant.    Scott  y.  Scottj  5. 

2.  Conditions  of  SaleJ]  Where  there  is  a  condition  of  skle,'  that  "  if  from  any  cause 
whatever  "  d^e  purcnase  shall  not  be  completed  by  a  certain  day,  the  purchaser  shall 
pay  interest,  and  delay  take  place  which  is  occasioned  by  the  state  of  the  tide,  and 
IS  not  wilful,  the  purchaser  is  not  discharged  from  the  payment  of  interest ;  but 
where  the  first  abstract  was  not  a  complete  abstract,  the  court  gave  interest  only 
from  the  same  period  after  the  complete  abstract  was  delivered  as  was  equal  in  dura- 
tion to  the  time  which,  by  the  contract,  was  allowed  to  elapse  between  the  deliver}" 
of  the  abstract  and  the  day  wherefrom  interest  was  to  be  paid.  Sherwin  v.  Shak' 
speare,  868. 

3.  Specific  Performance,']  In  a  suit  for  specific  performance,  instituted  by  a  vendor, 
wno  has  remained  in  possession,  it  is  unusual  and  improper  (unless  in  a  special  case) 
in  decreeing  specific  performance  to  direbt  in  the  account  of  rents  and  profits  that 

.  the  Tendor  shall  be  chained  with  rents  and  profits  which,  but  for  wilful  default,  he 
might  have  received.  In  such  a  decree  it  is  irregular,  excepting  upon  a  special 
case,  to  direct  the  allowance  to  the  vendor  for  expenses  of  lasting  repairs,  or  of 
income  tax  in  respect  of  such  part  of  the  property  for  which  the  vendor  is  chained 
an  occupation  rent    Ih 

4.  Specific  Performance.']  The  executrix  of  a  lessee  agreed  to  sell  to  A,  the  residue 
of  her  term  (except  a  day)  and  the  fixtures  on  the  premises  for  400^  This  a^ee- 
ment  was  entered  into  hj  the  executrix  without  advice,  and  there  was  no  written 
memorandum  of  it  except  a  letter  written  by  the  executrix  to  her  own  solicitor  a 
few  hours  afterwards.  Subsequently  the  landlord,  knowing  that  there  had  been  a 
negotiation,  if  not  an  agreement,  between  the  executrix  and  A.,  agreed  with  her  for 
the  purchase  of  the  residue  of  the  term  for  550/.  A.,  on  hearing  of  this,  offered 
the  executrix,  if  she  would  complete  her  contract  with  him  1,000/.  as  purchase- 
money,  and  indemnity  against  any  proceedings  on  the  part  of  the  landlord.  She 
accepted  the  ofier,  and  demised  the  premises  to  A.,  for  the  whole  term  "wanting  a 
day: — 

Held  J 1.  That  the  original  agreement  (if  anj)  with  A.,  was  such  in  its  nature  and 
circumstances  ^  not  to  be  of  any  validity  in  equity,  unless  the  price  was  shown  to 
be  equal  or  more  than  equal  to  tne  value  of  the  property.     Goodwin  v.  Fielding^  513 

5.  2.  That  as  this  was  not  shown,  the  landlord  was  entitled  to  a  specific  performance  of 
his  agreement,  not  only  against  the  executrix  but  against  A.    Ih. 

6.  Statute  of  Frauds.]  Qucere,  whether  the  letter  to  the  solicitor  was  a  sufiicient 
memorandum  in  writing;  within  the  meaning  of  the  statute  of  frauds.    lb. 

See  Spbcific  Performance.    Statute  of  Frauds. 

WAIVER. 
Of  a  Breach  of  Contract.]        See  Wing  v.  Harvey ^  140. 

WARDS  OF  COURT. 
See  Infants. 

WASTE. 

Permissive.]  A  court  of  equity  will  not  interfere  to  make  a  tenant  for  life  liable  in 
respect  of  permissive  waste.    Powys  v.  Blagrave^  568. 

WILL. 

1.  Devise  of  a  Manor.]  By  the  marriage  settlement  of  Mrs.  B.,  the  manor  of  W.  with 
the  appurtenances,  and  other  real  estate,  were  conveyed  to  trustees,  upon  such  trusts 
as  Mrs.  B.,  should,  by  will,  appoint,  and  in  default  upon  the  trusts  therein  mentioned^ 
The  trustees,  under  the  powers  of  the  deed,  purchased  lands,  copyhold  of  the  nianor 
of  W.  which  were  surrendered  to  tibem  accordingly ;  and  these  lands  werei  in  the 
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lifetime  of  Mrs.  B.,  thrown  into  one  &rm  with  other  lands,  not  part  of  the  manor, 
and  let  together  nnder  one  demise.  Mrs.  B.  died  in  181S,  havins  hy  her  wiQ 
appointed  Sn  her  manor  of  W.  to  R.  H.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  and  having  appointed  the  residue  of  her  real  estate  to  trostees  a|xm 
trust  to  sell.  In  1814,  ihe  trustees  of  the  will,  presuming  the  purchased  copyhc^ 
to  have  passed  under  Uie  devise  of  the  residue,  sold  them  to  K.  1).,  who  continued  in 
possession  until  his  death  in  1835 ;  and  in  18S7,  R.  B.'s  devised  sold  them  to  the 
defendant  S.  R.  H.  the  tenant  for  life,  died  in  1828,  leaving  two  in&nt  sons,  R.  EL, 
who  died  in  1831,  a  minor,  and  W.  H.  BL,  the  plaintiff.  &  October,'  1849,  W.  H. 
H.  attained  his  majority,  and,  in  December,  1850,  filed  his  bill  against  S.  and  others, 
claiming  the  purchasea  copyholds  as  being  included  in  the  devise  of  the  manor  of 
W.:  — 

Held,  upon  appeal,  affirming  the  decision  of  the  court  below,  that,  there  being  nothing 
in  the  will  aosolutely  inconsistent  with  such  a  construction,  the  word  "  manor  "  most 
have  its  legal  effect,  and  S.  was  decreed  to  reconvey  to  the  plaintiff.  Hicks  y.  SaUkt, 
212. 

InfanL]  Held,  also,  that  the  purchasers,  having  notice  of  the  will,  could  not  be  held  to 
have  had  a  bondjide  adverse  possession ;  and  that  the  plaintiff,  being  an  in&nt  at 
the  time  his  title  accrued,  and  having  asserted  his  rufhts  ^without  lach^  was  entitled 
to  an  account  of  the  rents  and  profits  from  the  time  his  dtle  accrued.    lb. 

For  tibe  purpose  of  construing  a  testamentary  appointment,  the  court  is  entitled  to  look 
at  the  instrument  creating  the  power,  the  two  constituting  at  law  but  X>ne  instru- 
ment   lb. 

2.  Solicitor  and  Client.']  Where  a  testator  makes  a  disposition  by  his  will  in  &vor  of 
the  solicitor  employed  by  him  to  make  the  will,  in  such  language  and  under  such 
circumstances  as  that  upon  the  trial  at  law  of  an  issue  devisavit  vel  non,  brought  by 
the  heir  at  law  of  the  testator,  or  upon  the  hearing  by  the  ecclesiastical  court  of  a 
suit  touching  the  validity  of  the  will,  the  disposition  in  question  would  be  uphdd, 
this  court  wm  not,  on  the  mere  ground  that  the  relation  of  solicitor  and  client  existed 
between  the  solicitor  and  the  testator,  interfere,  at  the  instance  of  the  heir  at  law  or 
next  of  kin,  to  fix  a  trust  for  the  benefit  of  either  of  them  upon  the  property  devised 
or  bequeathed  to  the  solicitor.    Hindson  t.  WetheriU,  149. 

8.  Bequest  of  Money."]  A  testatrix  gave  to  A  B.,  *<  the  whole  of  m^  money "  for  his 
life,  at  his  death  to  be  divided  between  C  D,  and  E  F,  and  after  giving  her  eIodi», 
watch,  and  trinkets  to  C  D,  and  E  F,  declared  that  the  longest  survivor  of  C  D,  and 
E  F,  was  **  to  become  possessor  of  the  whole  money."  At  her  death,  the  testatrix 
was  entitled  to  sums  of  stock,  and  to  some  small  sums  of  money :  — 

Held,  that  the  sums  of  stock  did  not  pass  to  C  D,  and  £  F,  under  the  above  beqnesL 
Lotoe  V.  nomas,  238. 

4.  Power  to  cut  7\mber.']  A  testator,  after  devising  specific  real  estate,  devised  all  the 
residue  of  his  estate  to  trustees  for  ninety-nine  years,  without  impeachment  of 
waste;  and,  subject  thereto  to  his  son  W.  for  life,  without  impeachment  of  waste; 
remainder  to  his  granddaughter  C,  for  life,  without  impeachment  of  waste ;  remainder 
to  her  issue  in  strict  setUement  The  trusts  of  the  term  were  to  raise  money  by 
mortgage  or  sale  of  the  premises  comprised  therein.  The  will  contained  a  proviso 
that  no  part  of  the  timber  upon  the  residue  of  his  real  estate  should  be  cut  until  his 
granddaughter  attained  twenty-one,  at  which  time  his  trustees  were  to  cut  such  tim- 
ber as  they  should  think  fit,  and  pay  the  proceeds  to  his  granddaughter  for  her  sole 
use.  In  1835,  W.  died,  and  in  1836,  the  granddaughter  attained  twenty-one,  and 
died  in  1842,  leaving  an  only  child  and  her  husband  surviving  her,  the  trustees  not 
having  exercised  the  power  of  cutting  timber.  In  1843,  the  term  was  sold  for  the 
purposes  of  the  trust :  — 

Held,  that  the  purchaser  was  entitled  to  the  timber  standing  upon  the  estate  at  the  time 
of  the  sale.     Watlingtony.  Watlinglon,  2Sl. 

5.  Construction  —  Distribution.]  A  testator  gave  his  personal  estate  to  trustees  upon 
trust  for  his  daughters,  for  their  respective  lives,  m  equal  shares ;  and  if  any  £ed 
without  issue  their  shares  were  to  be  held  in  trust  for  the  person  or  persons  who 
would  at  their  death  respectively  be  entitled,  as  next  of  kin  or  otherwise,  to  their 
respective  personal  estate  under-the  statutes  made  for  the  distribution  of  intestates' 
effects,  and  in  the  same  proportions  and  manner  as  they  would  be  entitied  by  .Tiitne 
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of  such  statutes  if  they  had  then  respectively  died  intestate.    One  of  the  daughters 
died  without  leaving  any  child  surviving: — 
Eeldf  that  her  husband  was  not  entitled  to  her  share.    MUne  v.  Gilbert^  844. 

6.  Revocation.'}  A  testator  entitled  in  reversion  to  copyhold  hereditaments  and  in  poft- 
session  to  freehold  hereditaments,  by  his  will  devised  and  bequeathed  all  the  free- 
hold, leasehold,  yd  copyhold  estates  devised  by  the  will  of  his  late  father  and  also 
all  his  estates,  freehold,  leasehold,  or  copyhold,  to  his  wife  for  her  life  or  widowhood ; 
and  after  her  decease,  or  second  marriage,  he  devised  the  same  to  A,  B,  and  C, 
three  of  his  children,  their  heirs,  executors,  administrators,  and  assigns,  forever.  By 
a  later  wUl,  which  commenced  with  the  words :  ^*  This  is  my  last  will  and  testa- 
ment,'' the  testator  gave  the  whole  of  his  real  and  personal  estate  to  his  wife,  for 
life,  andj^er  her  decease  he  gave  all  his  property,  personal  estate,  and  effects  to 
all  his  children  equally,  except  his  eldest  son:  — 

Heldf  that  the  second  wul  did  not  revoke  the  devise  of  the  copyhold  estate  contained 
in  the  first  will.    Freeman  v.  Freeman,  351. 

7.  Issue  —  Annuity.]  A  testator  gave  an  annuity  of  600//  "  to  A  for  her  life,  and  the 
issue  from  her  body  lawfully  begotten ;  on  failure  of  which,  to  revert  to  my  heirs ; 
and  I  reouest  B  and  C  to  act  as  my  trustees  for  A,  so  that  the  said  annuity  may  be 
secured  ror  her  separate  use : "  — 

Held,  that  A  was  entitled  for  life  only  to  the  annuity,  with  remainder  to  her  issue. 
WyncKs  Trust,  S7d. 

8.  In  a  will,  the  word  *<  issue  "  is  not  a  technical  expression  implying,  prima  facie,  words 
of  limitation,  but  will  yield  to  the  intention  of  tne  testator  to  1)6  collected  from  the 
words  of  the  will    Ih. 

9.  Assuming  the  word  "  issue"  to  have  been  a  word  of  limitation,  A's  life  estate  would 
not  have  coalesced  with  the  estate  in  remainder,  as  the  one  estate  was  equitable  and 
the  other  legaL    Ih. 

10.  Vesting.']  Testatrix,  by  her  will,  ^ve  her  residuary  estate  to  trustees  to  invest  and 
pay  the  dividends  to  A  for  life ;  and  afler  his  decease,  in  case  he  should  leave  a  child 
or  children,  in  trust  for  all  and  every  such  child  or  children  equally -at  twenty-one,  the 
share  of  each  such  child  to  be  considered  a  vested  interest  in  him  or  her,  and,  in 
case  A  should  leave  no  such  child  or  children,  the  will  contained  a  ^fl  over  to  third 
parties.  A,  had  one  child,  H.  E.  F.,  who  attained  twenty-one,  and  died  in  his  father's 
afetime,  leaving  a  widow  and  child  surviving  him.  On  a  suit  by  the  widow  of  H.  £. 
F.  claiming,  as  nis  administratrix,  that  he  was  absolutely  entitled  to  the  fund :  — 

Held,  upon  appeal,  affirming  the  decision  below,  that  the  persons  claiming  under  the 
gift  over  were  entitled.    Bythesea  v.  Bythesea,  402. 

11.  Priority  of  Legatees,"]  A  testator,  after  bequeathing  two  pecuniaiy  legacies,  be- 
queathed three  "  clear "  annuities  for  the  lives  of  the  annuitants.  He  then  be- 
queathed his  residuary  estate  in  trust  to  pay  a  clear  annuity  of  1,0001.  to  his  widow, 
and  upon  trust,  after  payment  of  the  four  annuities,  to  pay  the  residue  of  the  income 
during  the  life  of  the  widow  to  A.  The  capital  of  tne  residue,  after  the  widow's 
death,  was  to  be  held  as  to  5,000/.,  upon  such  trusts  as  the  widow  should  appoint, 
and  subject  to  her  appointment  the  5,000/.  was  to  be  held  in  trust  for  B,  for  life, 
and  after  her  death  to  fidl  into  the  general  residue,  and  subject  to  such  disposition 
as  aforesaid ;  and  as  to  the  residue  of  the  testator's  estate  and  effects  after  the  widow's 
death,  and  subject  as  to  the  5,000/.  and  the  interest  thereof  as  aforesaid,  upon  trust 
to  pay  certain  legacies  amounting  to  18,000/.,  with  an  ultimate  residuary  gift  to  £. 
And  there  was  a  direction  that,  upon  the  death  of  the  several  annuitants,  the  funds 
on  which  the  annuities  were  secured  should  foUow  the  ultimate  destination  of  the 
residue :  — 

Held,  1.  That  the  two  first-mentioned  pecuniary  legacies  and  three  annuities  had  pri- 
ority over  every  other  gift. 

2.  That  the  annuities  were  given  free  of  legacy  duty. 

8.  That  the  annuities  were  charged  on  the  capital  of  the  residue,  but  that  A  was  en- 
titled to  retain  the  surplus  income  paid  to  her  in  one  year,  and  to  receive  the  surplus 
for  another,  although  tne  income  was  in  the  subsequent  years  insufficient  to  answer 
the  annuities. 


622  INDEX. 


Chancery.     ^ 


4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow,  the  ultimate  resid- 
uary legatee  did  not  become  at  once  entitled  to  the  fund  set  apart  to  answer  ihe 
annuity. 

5.  That  afler  the  widow's  death,  the  5,000/.  would  have  no  priority  over  the  other 
reversionary  legacies. 

6.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus  income  during 
the  widow's  life,  set  apart  to  secure  payment  of  their  legacies.  Hay^  v.  Haynes^  410. 

12.  Annuities."]  By  a  will  commencing  thus:  '^ I  give  and  bequeathe  the  several  lega- 
cies and  annual  sums  following,"  a  testatrix  bequeathed  pecuniary  legacies  and  an 
annuity,  and  directed  two  sums  of  money  to  be  set  apart  sufficient  to  produce  two 
other  specified  annual  sums,  which  the  testatrix  bequeathed  to  two  specified  persons 
for  their  respective  lives.  She  gave  to  trustees  the  residue  of  her  perynal  estate, 
subject  to  the  payment  of  her  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  and  annuities*  which  she  had  bequeathed  or  might  thereafter  bequeathe  by 
any  codicil.  And  she  devised  her  real  estates  to  trustees  for  a  term,  upon  tmst  to 
raise  sufficient  to  pay  her  debts,  legacies,  and  funeral  and  testamentary  expenses, 
but  directed  that  her  personal  estate  should  be  the  primary  and  the  term  the 
secondary  fund  for  pa3rment  of  her  debts,  legacies,  and  funeral  and  testamentary 
expenses :  — 

Held^  that  the  separate  specification  of  **  annuities,"  in  some  parts  of  the  will,  did  not 
prevent  annuities  from  being  comprehended  under  the  expression  "legacies  "  in  the 
trusts  of  the  term.    Heath  v.  Weston^  417. 

18.  Probate  q/I]  The  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty,  with 
cross  lines  drawn  in  ink  over  the  bequests  of  certain  legacies :  — 

Held,  on  a  claim  raised  by  the  parties  interested  in  these  legacies,  that  the  will  must 
be  taken  to  have  been  executed  after  the  cross  lines  were  drawn,  and  that  the  only 
question  was,  what  was  the  meaning  of  the  testator,  and  that  this  was,  that  the  legar 
cies  were  not  to  stand  as  part  of  the  will.     Gann  v.  Gregory ^  459. 

14.  Construction.]  A  testator  gave  his  residuary  estate  upon  trust  to  pay  to  A  an 
annuity  during  her  life,  and  to  accumulate  the  surplus  income  till  the  expiration  of 
six  months  after  A's  death,  and  then  to  divide  the  residue  and  accumulations  into  as 
manv  shares  as  there  should  be  children  "  livins  "  of  A  and  of  B,  who  should  have 
lived  to  attain  twenty-one,  or,  in  case  of  any  of  tnem  being  dead  under  that  age,  who 
should  have  left  issue,  and  pay  and  apply  one  share  to  each  of  the  children  of  A  and 
B,  that  should  have  lived  to  attain  twenty-one,  and  to  their  respective  executors, 
administrators,  and  assigns,  and  one  share  to  the  issue  of  each  child  who  should  have 
died  under  that  age,  leaving  lawful  issue :  — 

Heldf  that  the  word  ^*  living  "  was  not  referable  to  the  period  of  distribution,  but  to 
that  of  the  testator's  deatn ;  so  that  each  child,  on  attaining  twenty-one,  took  a  vested 
interest  absolutely.  Kidd  v.  North,  479. 

15.  Construction  o/*.]       See  Charitable  Bequest.  Trustee. 

16.  Construction  —  Election  of  Dower,"]     See  Parker  y.  Sowerby,  164. 

17.  May  be  established  in  Equity,  when,]    See  Jurisdiction. 

WINDING-UP  ACTS. 

1.  Solicitor's  BUI,]  A  company  was  completely  registered.  On  a  proceeding  under 
the  winding-up  acts,  the  solicitor  who  had  been  employed  in  its  formation  carried  in 
before  the  Master  his  bill  for  the  whole  expenses  incurred,  both  those  preliminair  to 
the  registration  of  the  company  and  those  incurred  subsequently  to  that  period.  The 
Master  only  allowed  the  biU  as  a  claim,  and  gave  the  sohcitor  liberty  to  proceed  by 
action  as  he  mig}it  be  advised :  — 

Held,  that  this  course  was  erroneous.  That  the  winding-up  acta  embraced  both  eouit- 
able  and  legal  claims ;  and  that,  as  there  was  no  doubt  of  the  retainer  and  employ- 
ment of  the  solicitor,  the  bill  ought  to  have  been  allowed  as  a  debt,  but  subject  to 
taxation     Terrel  v.  Hutton,  1. 

2.  Practice  under  Stay  of  Proceedings,]  The  circumstance  that  an  order  goes  beyond 
the  notice  of  motion  on  which  it  is  made,  however  immaterial  as  between  those  who 
have  appeared  and  taken  part  in  the  discussion  upon  the  motion,  is  not  so  as  to  those 


parties  interested  in  lli«  sabjhH'MiMth>r  tvf  ih^  UH^U\vii.  wK\\  Wi\\^  ^f^\\^\  \ir(lh  \\\s^\\^ 
tfiereof,  did  not  appear  tlH>T«H>ii,  t^  lh«>w  Wh>  ^\\\\\\v\\  \\\  vp*k  K\k\  \\\%'^W  \i^\\\  \y\ 
aasame  that  noUiing  bejond  what  ii  iHUikuu^d  in  \\w  nolW  wtU  )h^  ^)iM^\  \\\wy\\  \\\\\ 
motion.    Therefore, 

Where,  in  the  courae  of  the  proceodin|t*  uml<^r  an  tmlv^r  Hir  wtm)U\|t  \\\\  tim  «^f\Hll^  \<f 
an  abortive  railwav  scheme  under  the  Windtntf^np  Aotih  \\w  MAMt^i"  \\\  y^iwrn  \\\\\ 
matter  was  referred  had  made  a  call  \x\wn  a  {mrtlnu  t\\\\y  nf  \\\p  jumiioun  whtM^t  mww^* 
had  been  settled  on  the  list  of  contributori^  to  \\w  ItMUilillitu  or  llit^  mtuHtiii,  \\\\  \\\\x 
ground  that  that  portion  wore  the  nartios  nrlmarlly  liMbltt  |  anti  innttnun  wimu  \m\\i\ 
hj  softie  of  those  parties,  b^  way  ol*  a|||H^al,  that  n\w\\  uhl^t*  nlt^h(  lia  itU«>lirtt'ut>it  Mt- 
yaried,  and  that  the  names  of  the  jMirtioN  so  prlnmHIy  rhnrgtnl  \\\\^\\\  \%f%  uti  tnk  nil 
the  list  of  contributories,  notioos  or  which  luutloim  W(ti*o  umi'vimI  uptitt  nil  titit  i^nithili 
utories  on  the  list;  and,  upon  the  hoarlnn  of  miuh  mtillimn,  iliu  Vii«P  rtmi(i>i>llMi-, 
being  of  opinion,  upon  the  evidence,  tliat  no  such  (uitn)mtt/  nr  aMiit>tiUi(Mi  Imd  Ik  iM 
been  constituted,  made  an  order,  not  only  diM^lmrgliig  ihp  tmll  lit  ijiioiiliitM,  Intl  mUm 
staging  all  proceedings  under  the  windlnu^up  onlttr,  anil  t1lrtii<liii)j(  Om«  nltlilut  mni\i\ 
ger  to  repay  all  sums  received  by  him  tmirtiunthir  t«j  ihd  |i(«rmiiif(  ivu\mv\\vii\y  f>iitti 
whom  he  had  received  them :  -— 

Held,  upon  appeal  from  the  Vico-Channcllor's  onlnr  thni  InannMU'ti  a4  himmn  itf  IIim 
parties  served  with  the  notices  of  motion  b«<l  not  ikMmnrt*i\  u\»iu  mwU  tiiMllMfi*  uhUhf 
Wore  the  Vice-chancellor  orlMfore  the  (yotirt  t$t  A\fut»n\i  mu\  Umitmw'U  itn  )Iim 
creditors  who  had  prove<l  debts  under  tlie  win«]tn(('iip  oMlur,  fi(»f  UnfUi^  \Hntu  npi  ¥^*i\, 
were  also  absent,  tne  order  staying  all  prtHiMuWhun  wuU^r  i\m  wUtiUuu  up  ttitUtt-  I'lum 
not  stand,  and  that  thcrefimi  the  Vi<;e*(/ham!iilii;f's  tmlt^r  n\utuU\  fm  lUmtUnruMi  In 
UHo ;  but  that,  inasmuch  as  the  materials  \H%(mt^  tlm  v*mri  ilii]  n/if  ApiroMf  mmt  htu{ 
to  support  the  Maste/s  order  ibr  a  (^11,  th^re  Mti/mM  Sm  nuStf^\iuUu\  fttt  \\m  VM 
Chancellor's  order  so  discbarj^ed  a  simple  intUif  i\\m'\%iiryi\u^  iliat  mmU  \y  i)^  mii/it^Mf 
finr  a  call,  and  giriog  all  parties  thdr  ^^^C«  tmi  iA  \km  K»tAi««<     (knw^  l',t  pnrhf  it  ft. 

S.  AdKanc€$  hv DtrecUjn  Whw^A.  By  i\m  tU*M  (d  mr^iStmmni  i^  ku  utt\W'tftftfftHUt\ 
vamm^  compuiy,  the  capital  (^  the  4umfp»ny  was  Ut  }m  rth/)htH,^  ami  \i  4VM«  \tfttM*4 
that  fhe  iSaat  and  hamiem  of  the  comnwiy  nhfmUt  \m  ntnUr  i\m  t^hi\fti  utuhtA  t4 
the  direnton.    The  deed  etnp^ywerf/l  t)i«  tWrtn^ttn^  \f  iit^f  ihmjihi  }f  (\4*itt^\Ah^  Ut 

iocsij  ^TfsaOjtA.  bv3t  tae  ^a^stal  wrmu%  ftftm  ihtr^,^  a«  fffpM  fm  0m«  m't^tati  hU^titfti ,  }Htv 
mi  hufA  ezhagmysdf  f^ftam  f4  9ht  ffir^/^Umtf  itht\  a  iAtttf*4»fAtUf^  t*fA.  /»  thth4  Utf^ 

xojge;  \iCk'm>'9^x.  46  Ch^  jHMM:  tisMv  th^  pf^rw^^  ^rMf^Tit^^,  Ut  fM  ^«w»Jr  ^/f  tf^jm,'f*f*^ht  , 
igui  'Ajtt  mm,  Jto^,  ^-^ifrrrfw^  wm  tfc^rft  Mf^i^A  by  M^pA  4tf*f^^n  i/»  y%ji*^fA.  *4  f^^M 

ban  i^wa  '^«r.«a<»»t  tJrv  wwui  ■it'  *^'  idhuf%  f4  ?M  f-^mvyMtj  tttftWf  f|^  »;^j,y./^  -^  >,^»4^ 

ailo^wtft:  hiiCfia  ^i|>^(isk(  V>fiu^  (»>MRrt  tlw^  "".kiM  wjm  4vrA/«f>^  Vr  ^>m<1  va^  ^"^'m^ 
i5h*»rr?  TV  -iie  !vmk  *>  hrm^  eJi^  ***>*  <tw  th*nT  \C\^ft^  *U^a,  ti  m^j  ♦Jv.n./J  *a  4«>a 
m  "^u^m  r&Tun  :hft  tVMspcttvy.  TK^  hitntr  f4w»n  P»r/'.»^of'Af  rVfiy  jfc^'i/M  ;»r»i*/»y1**^45  /  ^ 
w!ui!n  iiftv  ♦'WT*  :iiuiiii»«Milil.  'iwi  *vwr*,  'vf  »*-^  !V»!in«|  t^  ^^n***^  "iHwiiJ  ^H*^  ^.iwv  v/ 

•flmnanj"   ins  V1I7  in  *  pi^T'^vmtt  .^vkiv  'A  "V  1ii*>i*r/v^  4wrl  *h»vah#>*/>'«  •'w  ^M  vw- 
arpr^-ri  t     tnil  •ii»>r)f»npAn  "kupt  MaoTi^'^^  'VVr.  ;rtUvrii5f  ''H**^  '•U«m  V  ''rt«»   •vwtu-    ••<* 
iuiriiskr'iPiL      7*Wi   -wiiic  'tii*a  <inMnu*/l   ;)*»*rt*<*nfr  V"^H«*,  <n«tt«  Mv^«»M  '••'vw    "w» 
iirPi»rrtn  wrt  ih««»n/Uii<»r  itvmi  -vhivift  jr.wi«nnti»i*  *h#*7  .iwl  v»^n  wt'^<»M    r'wv  '**"♦ 

MasSKT.  M  i«c«^mu*PA  rtMst«»  v-  ~h<>m  'a  ''.ia  «iviitvkity 

T-r*  -fTTUwUttf.  Ulntrtn^  "Ha  *}Mm.  'ttftf  ^tlAmmtrh  «»  5i*»  i.t-.»/»>#v*-i  •*n\»  v//»«rt  »»>«*»»^^ 
HT  h*'  \-»mfVi(rtx-  -Jiirt  'lift  ^-ntit^iwp  <HA<«*»rt  tw*  •ii#»  vU^^ik*^^  ,*i  -nM»a*;/»n  iwl  »^*»n 
.^rtn-.-T.^t  >   lM>m  *or  *1k»  inroAA^  It'  »ii5ftWirt»j  \%pin    fnl«/ -#v   itt^it^trji'    Im-ji'    ri^f 
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lus  proceedinga,  allowed  (o  bring  &n  action  against  the  dScial 
vend  jud^eot  for  the  amonnt  and  costa.  The  order  permiuiti; 
i  that  tDe  judgment,  if  any,  should  be  dealt  irith  as  the  court  shixild 
tor  apptied  Sit  leave  to  issue  proceedingB  at  lav  or  io  eqnitj 

of  the  company,  or  against  the  contribntoriea,  or  that  the  omdal 

I  a  call  for  payment  ot  the  deniand : — 
lecisioQ  of  one  of  the  Tice-ChaDcellors,  who  had  refosed  to  mak« 
a  was  entitled  to  proceed  at  law ;  but  that  the  court  would  nol 
:b  an  applicalioQ  mnst  be  made  in  the  Uaater'a  office.    Pricia^J, 

iZb.]  An  order  was  made  for  winding  up  an  abortive  railn? 
r  contributoriei  was  prepared,  but  it  contuncd  the  ward  "ad- 
n  pencil  ^^"st  some  names.  Six  persons  were  comprised  is  ^ 
iment.  llie  Master  made  a  call  upon  the  az,  and,  against  the 
cial  roanager,  compromised  the  liabilities  of  five  of  these  penons 
itated  sum  eaich.  The  sixth  person  was  a  managing  couimillee- 
.  he  at  one  time  denied  his  liaoility  before  the  Master,heultiniaUl; 
in.  He  then  gave  two  notices  of  motiao,  one  to  remove  hisname 
he  other  to  discharge  the  order  for  a  call,  or  that  the  compromiK 
One  of  the  Vice-Chanceilors  considered  that  the  order  to  «iiii 
stained,  as  there  was,  in  fact,  no  company  to  wind  up,  and,  there' 
I  the  order  for  the  call,  and  ordered  all  further  proceeding)  ander 
icr  to  be  stayed.  The  official  manager  appeal^  On  fte  bIa^ 
this  contributory  offered  to  pay  bacE  the  money  which  tlie  ctber 
le  compromise :  — 

bebw  had  no  jurisdiction  to  make  the  order  to  stay  proceediIlg^ 
he  court  that  where  necessary  parties,  being  served,  do  not  ap^ev, 
otice  of  motion  cannot,  so  far  as  they  are  interested,  be  maleniilj 
at,  notwithstanding  the  dissent  of  the  official  manager  to  the  (xar 


a.]  By  the  deed  of  Bottlement  of  a  joint-stock  company  nosharw 
id  without  the  consent  of  the  directors.  The  company  being  os- 
rious  disputes  existing,  some  of  the  shareholders  agreed  to  pays 
tors  in  full  discharge  of  all  their  liabilities,  which  mooey  wu 
isfers  were  made  to  two  persons,  and  the  shareholders  retired, 
led  the  money  partly  in  payment  of  claims  of  lie  lessors  ("bo 
i)  of  the  property  held  by  the  company,  and  partly  in  thepajmenl 
nich  were  the  subjects  of  the  disputes.  The  company  hsTuig 
i  wound  up,  the  Master  placed  the  name  of  one  of  the  retiring 
o  list  of  contributories,  and  the  Master  of  the  Bolls  refosed  to 
on  appeal,  the  decision  of  the  Master  and  of  the  Master  oftM 
td,  the  agreement  being  u((ra  vire),  the  directors  having  noa^tbo^ 
in  the  retirement  of  a  body  of  the  shareholders.     BenntV,  Ei 
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